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THE FEDERAL REGISTER: WHAT IT IS AND HOW TO USE IT 


Any person who uses the Federal Register and 
Code of Federal Regulations. 


The Office of the Federal Register. 


Free’ public briefings (approximately 2 1/2 hours) 

to present: 

1. The regulatory process, with a focus on the 
Federal Register system and the public's role 
in the development of regulations. 

. The relationship between the Federal Register 
and Code of Federal Regulations. 

. The important elements of typical Federal 
Register documents. 

. An introduction to the finding aids of the 
FR/CFR system. 


To provide the public with access to information 
necessary to research Federal agency regulations 
which directly affect them. There will be no 
discussion of specific agency regulations. 


DALLAS, TX 


WHEN: 
WHERE: 


April 23; at 1:30 pm. 
Room 7A23, 
Earl Cabell Federal Building, 
1100 Commerce Street, Dallas, TX. 
RESERVATIONS: local numbers: 
Dallas 214-767-8585 
Ft. Worth 817-334-3624 
Austin 512-472-5494 
Houston 713-229-2552 
San Antonio 512-224-4471, 
for reservations 
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Reader Aids 
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Rules and Regulations 


first FEDERAL REGISTER issue of each 
week. 


OFFICE OF PERSONNEL 
MANAGEMENT 


5 CFR Part 530 


Special Salary Rate Schedules for 
Recruitment and Retention 


AGENCY: Office of Personnel 
Management. 

ACTION: Interim rule, with comments 
invited. 


SUMMARY: The Office of Personnel 
Management (OPM} is revising its 
regulations on the establishment, 
adjustment, and termination of special 
salary rate schedules. Specifically, we 
are deleting provisions which require 
that comments be obtained on proposals 
to establish, adjust, or terminate special 
salary rate schedules, and that these 
schedules be published in the Federal 
Register. These revisions will accelerate 
the effective date of newly established 
or increased special salary rates. 
EFFECTIVE DATE: April 1, 1986. 
Comments must be received on or 
before May 1, 1986. 

aAppRESS: Send or deliver written 
comments to the Office of Personnel 
Management, Compensation Group, 
Ailowances and Special Rates Division 
(FR), Room 3353, 1900 E Street, NW., 
Washington, DC 20415. 

FOR FURTHER INFORMATION CONTACT: 
William M. Gualtieri, (202) 632-7858. 
SUPPLEMENTARY INFORMATION: 


Law 


Section 5303 of Title 5, United States 
Code, authorizes the President to 
establish special minimum rates of basic 
pay for one or more grades, 
occupational groups, series, classes, or 
subdivisions of classes subject to 
statutory pay schedules, in one or more 
areas or locations, when the pay rates in 
private enterprise are so substantially 
above the statutory pay rates for the 


positions concerned as to handicap 
significantly the Government's 
recruitment or retention of well- 
qualified persons. 


Executive Order 


Section 301(a) of Executive Order 
11721 of May 23, 1973, as amended, 
authorizes OPM to exercise the 
authority conferred upon the President 
by the provisions of section 5303 of title 
5, United States Code, to establish and 
revise special minimum pay rates and 
rate ranges and to prescribe conversion 
rules for adjusting an employee's pay for 
positions classified under the General 
Schedule and certain other pay systems. 


Regulations 

We are revising our regulations to 
delete provisions in §§530.303{a), 
530.304(a), and 530.305 which require 
that comments be obtained on proposals 
to establish, adjust, or terminate special 
salary rate schedules, and that these 
schedules be published in the Federal 
Register. We are also deleting § 530.307 
which lists the special salary rate 
schedules authorized. The statute 
provides a mechanism for the 
Government to quickly staff its hard-to- 
fill positions and keep them filled by 
offering certain employees pay, in most 
instances, substantially higher than the 
statutory rates. Following the notice- 
and-comment procedures of the 
Administrative Procedure Act (5 U.S.C. 
553) has only served to delay the date 
our special salary rate actions can take 
effect, needlessly prolonging agency 
staffing problems. 

Further, with the passage of Pub. L. 
99-251, “Federal Employees Benefits 
Improvement Act of 1986," Congress 
specifically removed the requirement to 
follow notice-and-comment procedures 
when establishing any schedules or 
rates of basic pay when the underlying 
procedures, methodology, or criteria 
used to establish such schedules or rates 
were earlier codified in accordance with 
administrative procedure. (Special 
salary rate criteria appear in 5 CFR 
530.303.} Accordingly, we are removing 
the cited provisions from our regulations 
so we can expeditiously alleviate 
agency staffing problems by 
accelerating the effective date of newly 
established or increased special salary 
rates. Moreover, whenever we decide te 
reduce or terminate specia! salary rates, 
employees in the affected positions 
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suffer no loss because our regulations 
provide that no employee's pay will be 
reduced because of these actions. While 
we are changing the regulations to 
address real problems associated with 
the delays inherent in the current 
procedures, we nonetheless solicit 
comments on our actions. 

Under section 553(b)(3)(B) of title 5 of 
the United States Code, I find that good 
cause exists for waiving the general 
notice of proposed rulemaking and 
making these regulations effective upon 
publication. The regulations are being 
made effective immediately to ensure 
that agencies are able to expeditiously 
address their staffing needs for positions 
which are critical to successfully 
accomplishing their respective missions. 
E.O. 12291, Federal Regulation 

I have determined that this is not a 
major rule as defined under section 1(b) 
of E.0.-12291, Federal Regulation. 
Regulatory Flexibility Act 


I certify that this regulation will not 
have a signficant economic impact on a 
substantial number of small entities 
because it applies only to Federal 
employees and agencies. 


List of Subjects in 5 CFR Part 530 


Administrative practice and 
procedure, U.S. Government employees, 
Wages. 

Office of Personnel Management, 
Constance Homer, 

Director. 

Accordingly, OPM is amending Subpart 
C of Part 530 of Title 5, Code af Federal 
Regulations, as follows: 


PART 530—PAY RATES AND 
SYSTEMS (GENERAL) 


1. The authority citation for Part 530 
continues to read as follows: 


Authority: 5 U.S.C. 5303, and Chapter 54; 
E.O. 11721, as amended. 
§ 530.303 [Amended] 


2. In § 530.303, the fourth and fifth 
sentences of paragraph (a) are removed. 


§ 530.304 [Amended] 

_3. In § 530.304, the second and third 
sentences of paragraph (a) are removed. 
§ 530.305 [Amended] 


4. In $ 530.305, the third sentence is 
removed. 
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§ 530.307 [Removed] 
5. Section 530.307 is removed. 


. . 7 * * 


[FR Doc. 86-7160 Filed 3-31-86; 8:45 am] 
BILLING CODE 6325-01-M 
——————————ee—EeE 


DEPARTMENT OF AGRICULTURE 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This final rule amends the 
Commodity Supplemental Food Program 
(CSFP) regulations to change the 
formula for providing funds to State 
agencies for program administration, 
consistent with the mandate of Pub. L. 
99-198, amending Section 5(a) of the 
Agriculture and Consumer Protection 
Act of 1973. 

EFFECTIVE DATE: October 1, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Patrick J. Clerkin, Director, 
Supplemental Food Programs Division, 
Food and Nutrition Service, USDA, 3101 
Park Center Drive, Alexandria, Virginia 
22302, during regular business hours 
(8:30 a.m. to 5:00 p.m.), Monday through 
Friday. 

SUPPLEMENTARY INFORMATION: 
Classification 

This final rule has been reviewed 
under Executive Order 12291, and has 
been determined to be not major. The 
Department does not anticipate that this 
rule will have an impact on the economy 
of $100 million or more. This rule will 
not result in a major increase in costs or 
prices for consumers; individual 
industries; Federal, State or local 
government agencies; or geographic 
regions. Nor will this rule have a 
significant adverse efféct on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

This rule has been reviewed with 
regard to the requirements of the 
Regulatory Flexibility Act (5 U.S.C. 601- 
612). Pursuant to that review, the 
Administrator of the Food and Nutrition 
Service has determined that this final 
rule does not have a significant 
economic impact on a substantial 
number of small entities. This rule does 


not contain reporting or recordkeeping 
requirements subject to approval by the 
Office of Management and Budget in 
accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3507). 
This change to the CSFP 
administrative funding formula is.a 


nondiscretionary mandate of Pub. L. 99- _ 


198. Because the nondiscretionary 
nature of this rule makes notice and 
comment impracticable and 
unnecessary, Robert E. Leard has 
certified that good cause exists for 
making this rule effective without public 
comment. In addition, the rule is 
effective less than 30 days following the 
date of promulgation because the 
legislation stipulates that the revised 
administrative funding formula shall be 
in effect for “each of the fiscal years 
1986 through 1990.” Therefore, this rule 
has the retroactive effective date of 
October 1, 1985. Further, since the rule 
merely implements a nondiscretionary 
provision of Pub. L. 99-198, it constitutes 
an interpretive rule, and notice and 
comment rulemaking and a 30-day 
period before making it effective are not 
required. 

This program is listed in the Catalog 
of Federal Domestic Assistance 
Programs under No. 10.565 and is 
subject to the provisions of Executive 
Order 12372 which requires 
intergovernmental consultation with 
State and local officials (7 CFR 3015, 
Subpart V, and final rule related notice 
published June 24, 1983 (48 FR 29114)). 


Background 


On December 23, 1985, the President 
signed the Food Security Act of 1985 
(Pub. L. 99-198). Section 1562 of this law 
amends section 5(a) of the Agricultural 
and Consumer Protection Act of 1973 (7 
U.S.C. 612c note) as amended most 
recently by Pub. L. 98-92. This regulation 
implements the amendment by requiring 
that CSFP administrative funding be 
available nationwise in amounts equal 
to the CSFP administrative costs of 
State and local agencies, except that 
such funding may not exceed 15 percent 
of the sum of (1) the annual amount 
appropriated for the program and (2) the 
value of commodities provided without 
charge by the Department to States and 
distributed to participants by CSFP local 
agencies both as part of, and in addition 
to, program food packages. The second 
category of funding cited above is 
specifically changed by the law and this 
regulation. 

At times, some commodities 
purchased under the authority of the 
Commodity Credit Corporation (CCC) 
have been provided without charge to 
States for distribution to CSFP 
participants. These foods have been 
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provided to participants either as part of 
the CSFP food package, or in addition to 
the package. Previous legislation 
provided administrative money on the 
basis of the value of those foods in the 
food package. 

Section 5(a) of the Agriculture and 
Consumer Protection Act of 1973, as 
amended by Pub. L. 99-198, increases 
the potential amount of administrative 
funding available to States. It includes 
15 percent of the value of “all additional 
commodities donated by the Secretary 
to State and local agencies that are 
provided without charge or credit for 
distribution to program participants.” 
The calculation of base administrative 
funding, which as stated above is 15 
percent of the appropriation, is not 
changed by the Act or this rule. 


List of Subjects in 7 CFR Part 247 


Agricultural commodities, food 
assistance programs, Maternal and child 
health, Infants and children, Public 
assistance programs, Nutrition, Women, 
Commodity Supplemental Food 
Program. 

Accordingly, 7 CFR Part 247 is 
amended as follows: 

1. The authority citation for Part 247 is 
revised to read as follows: 


Authority: Sec. 5, Pub. L. 93-86, 87 Stat. 249, 
as added by sec. 1304(b)(2), Pub. L. 95-113, 91 
Stat. 980 (7 U.S.C. 612c note); sec. 1335. Pub. 
L. 97-98, 95 Stat. 1293 (7 U.S.C. 612c note); 
sec. 209, Pub. L. 98-8, 97 Stat. 35 (7 U.S.C. 
612c note); sec. 2(8), Pub. L. 98-92, 97 Stat. 611 
(7 U.S.C. 612c note); sec. 1562 Pub. L. 99-198, 
99 Stat. 1590 (7 U.S.C. 612c note). 


2. Section 247.10 is amended by 
revising paragraph (b)(1) and the first 
two sentences of paragraph (b)(3) to 
read as follows: 


§ 247.10 Administrative funding. 


* . * * * 


(b) State agency funding. (1) Funds for 
total State administrative costs for each 
fiscal year shall be allocated by FNS 
based on 15 percent of the sum of the 
annual appropriation for the program 
and the value of commodities provided 
without charge or credit by the 
Department to States and distributed by 
local agencies as part of, and in addition 
to, the food package. 


* * * * * 


(3) In addition to the funding provided 
under paragraph (b)(2) of this section, 
States shall receive administrative 
funding to support distribution of 
commodities provided without charge or 
credit by the Department to States and 
distributed as part of, and in addition to, 
the program food package. Prior to the 
beginning of each fiscal year, FNS shall 
estimate the value of such commodities 
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expected to be distributed to 
participants by local agencies in each 
State during the fiscal year.* * * 
. * * * . 

Dated: March 26, 1986. 
Robert E. Leard, 
Administrator. 
[FR Doc. 86-7158 Filed 3-31-86: 8:45 am] 
BILLING CODE 3410-30-M 


7 CFR Parts 272 and 273 
[Amdt. No. 270] 


Food Stamp Program; Provisions on 
Earned income, Shelter and 
Dependent Care Deductions, Resource 
Limits and Sales Tax on Food Stamp 
Purchases 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This action amends Food 
Stamp Program (FSP} regulations to 
implement certain provisions of the . 

. Food Security Act of 1985 within 
legislative time constraints. This action: 
(1) Increases the maximum resource 
limit for nonelderly households to 
$2,000; (2) expands the $3,000 maximum 
resource limit for elderly households to 
include one-person households; (3) 
increases the earned income deduction 
from 18 percent to 20 percent; (4) 
separates the combined shelter/ 
dependent care maximum deduction 
limit for nonelderly/nondisabled 
households; (5) increases the maximum 
limit for the dependent care deduction 
for nonelderly /nondisabled households 
to $160 per household with no allowance 
for inflation adjustments; and (6) 
prohibits participation in the Program of 
a State in which State and/or local sales 
taxes are collected on food stamp 
purchases. 

EFFECTIVE DATE: May 1.1986. 

FOR FURTHER INFORMATION CONTACT: 
Bruce Clutter, Branch Chief, Eligibility 
and Monitoring Branch, Program 
Development Division, Family Nutrition 
Programs, Food and Nutrition Service, 
USDA, Alexandria, Va. 22110, (703) 756- 
3460. Copies of the Regulatory Impact 
Analysis, which is summarized in the 
preamble, are also available from Mr. 
Chatter. 


SUPPLEMENTARY INFORMATION: 
Classification 
Executive Order 12291 


This action has been reviewed under 
Executive Order 12291 and Secretary's 
Memorandum No. 1519-1. The 
Department considers this a major 


action because it will increase the Food 
Stamp Program's cost by more than $100 
million. Also, there may be a reduction 
of more than’$100 million in State and 
local sales taxes on food purchased with 
food stamps. It is expected that 
competition, employment, investment, 
productivity and innovation will remain 
unaffected. There will be no effect on 
the competition of United States-based 
enterprises with foreign-base 
enterprises. 


Executive Order 12372 


The Food Stamp Program is listed in 
the Catalog of Federal Domestic 
Assistance under No. 10.551. For the 
reasons set forth in the final rule and 
related Notice to 7 CFR 3015, Subpart V 
(48 FR 29115), this Program is excluded 
from the scope of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. 


Regulatory Flexibility Act 


This action has been reviewed with 
regard to the requirements of the 
Regulatory Flexibility Act of 1980. 
Robert E. Leard, Administrator of the 
Food and Nutrition Service, has certified 
that this final action could have a 
significant economic impact on States in 
which State and local sales taxes are 
collected on food purchased with food 
stamps. This action will also increase 
the amount of money spent on food 
through food stamps by an amount 
equal to the revenue loss to the State 
and local governments. However, this 
money will be distributed among 250,000 
eligible food stamp vendors, so the 
effect on any one vendor will not be 
significant. 

Memorandum of Law 


Pursuant to section 4{c) of Executive 
Order 12291, the De nt has 
determined that this rule is within the 
authority delegated by law. 


Regulatory Impact Analysis 
Need for Action 


This action is required by Sections 
4{a), 5{e) and 5(g} of the Food Stamp 
Act, as amended by sections 1505, 1511 
and 1514 of Pub. L. 99-198 (99 Stat. 1354), 
Food Security Act of 1985, enacted 
December 23, 1985. Pub..L. 99-198 
separates the combined deduction limits 
allowed for excess shelter/dependent 
care expenses for nonelderly 
nondisabled households, sets the 
dependent care deduction amount for 
these households at $160 a month with 
no allowance for inflation adjustments, 
increases the earned income deduction 
from 18 percent to.20 percent, raises the 
maximum resource eligibility limit for 
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nonelderly households to $2,000, 
expands the $3,000 maximum resource 
limit for elderly households to include 
one-person elderly households, and 
prohibits participation in the Program by 
any State in which State and/or local 
sales taxes are collected on food 
purchased with food stamps. 


Benefits 


This action increases the number of 
potentially eligible food stamp 
recipients and the food purchasing 
power of potential and current Program 
participants. 


Costs 


It is estimated that.this action will 
increase the cost of the Program by 
approximately $69 million in Fiscal Year 
1986 and $181 million in Fiscal Year 
1987. 


Effects on Small Entities 


a. It is estimated that 38 States would, 
in total, lose revenues of more than $100 
million. 

b. State and local welfare agencies 
are affected to the extent that they 
administer the Program. 

c. Food vendors in States where sales 
taxes are collected on purchases made 
with food stamps are affected because 
they can no longer be required by State 
and local laws to collect-sales taxes on 
food stamp purchases. Some food 
vendors will be affected by having to 
reprogram automated cash registers to 
exclude State and local food sales faxes 
on food stamp purchases. Food vendors 
are also affected to the extent that more 
money will be spent on food through 
food stamps. However, this money will 
be distributed among the Nation's 
eligible food stamp vendors, so the 
effect on any one vendor will not be 
significant. 


Public Participation 


This action is being finalized without 
prior notice of proposed rulemaking or 
public comment. The provisions of this 
final action are mandated by statute and 
are nondiscretionary in nature. Thus, 
this action constitutes an interpretive 
rule for which notice and public 
comment are not required under-5 U.S.C. 
5538({b). The statute mandates that the 
deductions and resource limit provisions 
of this action be implemented on May 1, 
1986 and links the implementation of the 
sales tax provision to the convening of 
each individual State legislature’s next 
regular session. Therefore, this action 
must be promulgated as quickly as 
possible. Similarly, because the 
provisions are nondiscretionary, notice 
and public comment are unnecessary 
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and contrary to the public interest and 
good cause is found pursuant to 5 U.S.C. 
553{b) for promulgating this action 
without such procedures. 


Paperwork Reduction Act 


This action does not contain any 
reporting and/or recordkeeping 
requirements subject to approval! by the 
Office of Management and Budget 
(OMB) under the Paperwork Reduction 
Act. 


Background 
Earned Income Deduction 


Section 5{e) of the Food Stamp Act, as 
amended by section 1511 of Pub. L. 99- 
198, mandates an increase in the earned 
income deduction applicable to working 
households from 18 percent to 20 
percent, returning it to the level that was 
in effect prior to Fiscal Year 1982. 

This final action amends 7 CFR 
273.9{d) to raise the earned income 
deduction to 20 percent. This final 
action also makes conforming 
amendments to 7 CFR 273.10 and 7 CFR 
273.11. 


Excess Shelter/Dependent Care 
Deduction 


The Food Stamp Act provides for an 
income deduction to take into account 
dependent care costs incurred by 
households. Prior to Pub. L. 99-198, the 
amount of the deduction was limited to 
the income deduction amount granted 
for excess shelter expenses incurred by 
households. Nonelderly/nondisabled 
households which incurred both excess 
‘shelter and dependent care costs were 
limited to a combined deduction amount 
which could not exceed the dollar limit 
placed on the excess shelter deduction. 
Elderly/disabled households are entitled 
to an uncapped excess shelter deduction 
amount, but are subject to a dependent 
care deduction capped at the excess 
shelter deduction limit applied to 
nonelderly/nondisabled households. 
The excess shelter deduction limit is 
adjusted annually to account for cost-of- 
living changes in certain shelter 
expenses, thus automatically resulting in 
an annual inflation adjustment to the 
dependent care deduction limit. 

Section 5{e) of the Food Stamp Act, as 
amended by Section 1511 of Pub. L. 98- 
198, eliminates the combined deduction. 
requirement for nonelderly/nondisabled 
households and sets the separate 
dependent care deduction amount at 
$160 monthly with no allowance for 
annual inflation adjustments. The new 
dependent care deduction amount is 
applicable to nonelderly/nondisabled 
households only. While the legislative 
history discussed application of this 


new deduction rate to elderly/disabled 
households as well, the language of the 
Act continues to reflect that elderly/ 
disabled households are entitled to a 
dependent care deduction capped at the 
excess shelter expense deduction limit 
for nonelderly/nondisabled households. 
Thus, elderly/disabled households are 
entitled to a dependent care deduction 
(currently capped at $139 and changed 
by Pub. L. 99-198 to $147) which is 
subject to annual inflation adjustments. 
Nonelderly/nondisabled households are 
entitled to a dependent care deduction 
of $160 with no allowance for annual 
inflation adjustments. 

This final action amends 7 CFR 
273.9(d) and 7 CFR 273.10(e) to provide 
for a separate dependent care deduction 
limit of $160 a month with no allowance 
for annual inflation adjustments for 
nonelderly/nondisabled households. 
The excess shelter expense deduction is 
also being raised under Pub. L. 99-198 
and will continue to be adjusted 
annually for cost-of-living changes. That 
provision will be addressed in a 
separate Federal Register publication. 


Resource Limits 


Section 5(g) of the Food Stamp Act, as 
amended by section 1514 of Pub. L. 99- 
198, raises the maximum resource 
eligibility limit for nonelderly 
households from $1,500 to $2,000. That 
Section also expands the $3,000 resource 
eligibility limit for elderly households to 
include one-person elderly households. 
Prior to Pub. L. 99-198, the Act limited 
the $3,000 resource limit to households 
of two or more persons with at least one 
elderly member. 

This final action amends 7 CFR 273.8 
to reflect a $2,000 resource limit for 
nonelderly households and expansion of 
the $3,000 resource limit to single 
member elderly households. This action 
also makes a conforming amendment to 
7 CFR 273.12. Households of two or _ 
more persons with at least one elderly 
member would continue to be subject to 
the $3,000 resource limit. 


State and Local Sales Taxes 


Section 4{a) of the Food Stamp Act, as 
amended by section 1505 of Pub. L. 99- 
198, prohibits participation in the 
Program by States in which State or 
local food sales taxes are collected on 
food stamp purchases. Prior to Pub. L. 
99-198, the Food Stamp Act contained 
no such prohibition. At least 38 States 
have instituted such taxes. The net 
effect of collecting such taxes is a 
reduction in the food buying power of 
food stamp households by a percentage 
equal to the percentage of the sales tax. 
Thus, a food stamp household in a State 
with a 5-percent food sales tax included 


on food stamp food purchases is in 
effect only receiving a benefit equal to 
95 percent of the Thrifty Food Plan. 

The legislative history shows that the 
purpose of the sales tax provision is to 
preserve the food purchasing power of 
Food Stamp Program participants. For 
example, referring to the States’ practice 
of collecting sales taxes on food stamp 
purchases, the House Committee Report 
states, “Federal dollars provided for 
food assistance should not be diverted 
to other purposes.” H.R. Rep. No. 99-271, 
99th Cong., 1st Sess., pg. 140, (1985). 
Therefore, any tax or fee collected by a 
State or locality having the effect of 
reducing the purchasing power of Food 
Stamp Program participants on food 
stamp purchases is covered by the new 
statutory provision, whether or not that 
tax is actually named a “sales tax.” The 
Department also notes that the new 
provision explicitly grants the Secretary 
authority to determine whether a tax is 
a sales tax. Congress would not have 
granted such authority to the Secretary 
if it had meant to include only taxes 
which were named “sales taxes.” 

“Purchases made with food stamp 
coupons” refers to all purchases defined 
as “eligible foods” at 7 CFR 271.2. Some 
States don't tax most foods, but do tax 
other selected items which are defined 
as food for the Food Stamp Program 
such as soda pop, seeds and seedlings, 
and fishing equipment (in Alaska). Since 
Congress provided no basis for 
exempting such items, the Department 
must interpret that congressional intent 
was to have the sales tax provision 
apply to all items listed in the definition 
of “eligible foods” at 7 CFR 271.2. 

Mandatory exemption from sales tax 
applies only to those portions of a total 
purchase paid for with food stamp 
coupons, For example, a recipient 
paying for $25 worth of groceries with 
$10 in coupons and $15 in cash, must 
have sales tax exempted on $10 worth of 
the purchase. 

This final action amends 7 CFR 272.1 
to prohibit participation in the Food 
Stamp Program by any State in which 
State or local sales taxes or other types 
of taxes or fees are collected on food 
stamp purchases. 

Implementation : 

In accordance with Sections 1511 and 
1514 of Pub. L. 99-198, State agencies 
shall implement the deductions and 
resource limit provisions of this 
rulemaking on May 1, 1986. If, for any 
reason, a State agency fails to 
implement these provisions on that date, 
households shall be provided the lost 
benefits which they would have 
received if the State agency had 
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implemented these provisions as 
required. 

Implementation of the sales tax. 
provision is set by the statute as the first 
day of the fiscal year that begins in the 
calendar year in which the first session 
of a State's legislature convenes 
following enactment of the Food 
Security Act of 1985. A “regular session” 
is a session which is convened to 
discuss the State’s usual wide array of 
statutory and budgetary business, not 
one that is convened as an emergency 
single-issue session. Some States split 
legislative sessions into budgetary 
sessions and statutory sessions. A 
budgetary session is considereda_ 
“regular session” when this budgetary 
session has internal rules of procedure 
which allow the introduction of 
statutory issues, even if these have 
stringent requirements, such as majority 
approval, voice vote, etc. The Food 
Security Act was enacted December 23, 
1985. Since almost all State legislatures 
meet yearly, the implementation date of 
this provision for most States is October 
1, 1986. 

Congress was aware, however, that 
circumstances could arise that 
warranted giving States more time to 
implement the provision. The Act grants 
the Secretary the authority to extend the 
implementation date to no later than 
October 1, 1987. The authority to give 
such extensions is limited by the statute 
to: (1) situations in which meeting the 
earlier implementation date would 
adversely affect the administration of 
the Program or (2) situations in which 
retailers would not have sufficient time 
to implement the tax changes by the 
earlier date. 

In accordance with the statute, a State 
must show that at least one of the above 

two problems would arise if the earlier 
implementation date was adhered to. In 
addition, the Department is requiring the 
State to report when it would be in full 
compliance with the provision if an 
extension was granted. Again, it should 
be emphasized that the Department has 
no authority to grant extensions beyond 
October 1, 1987. 
List of Subjects 
7 CFR Part 272 


Alaska, Civil rights, Food stamps, 
Grant programs-social programs, 
Reporting and recordkeeping 
requirements. 


7 CFR Part 273 


Administrative practices and 
procedure, Aliens, Claims, Food:stamps, 
Fraud, Grant programs-social programs, 
Penalties, Reporting and recordkeeping 
requirements, Social Security, Students. 

Accordingly, Part 272 and 273 are 
amended as follows: 

1. The authority citations for Parts 272 


and 273 continue to read as follows: 
Authority: 91 Stat. 978 (7 U.S.C. 2011-2029). 


PART 272—REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES 


2. In 8272.1: 

(a) the title heading for paragraph (a) 
is revised: 

(b) the title heading for paragraph (b) 
is removed, the text of paragraph (b) is 
added to the end of paragraph (a), and a 
new paragraph (b) is added; and 

(c) paragraph (g) is amended by 
adding a new paragraph (74) to the end 
of paragraph (g). 

The revision and additions read as 
follows: 


§ 272.1 General terms and conditions. 
(a) Coupons Do Not Reduce Benefits. 


(b) No Sales Taxes on Food Stamp 
Purchases. A State shall not participate 
in the Food Stamp Program if State or 
local sales taxes or other taxes or fees, 
including but not limited to excise taxes, 
are collected within the State on 
purchases made with food stamp 
coupons. “Purchases made with food 
coupons” for purposes of this provision 
shall refer to purchases of “eligible 
foods” as defined in § 271.2. Where the 
total value of groceriés being bought by 
the recipient is larger than the amount of 
coupons being presented by the 
recipient, only the portion of the sale 
made in exchange for food stamps must 
be exempt from taxation in order for a 
State to satisfy the requirements of this 
provision. Although a food stamp 
recipient may use a combination of cash 
and food stamps in making a food 
purchase, only the dollar amount 
represented by the food coupons needs 
to be exempt from taxation. 


(g) Implementation. 

(74) Amendment No. 270. (1) State 
agencies shall implement the earned 
income and dependent care deduction 
amounts and the resource limit 
provisions of Amendment No. 270 on 
May 1, 1986. If, for any reason, a State 
agency fails to implement these 
provisions on that date, households 
shall be provided the lost benefits which 
they would have received if the State 
agency had implemented these 
provisions as required. 

(2) The provisions of § 272.1(b) 
regarding the prohibiton of State or local 
sales taxes on foods purchased with 
food stamp coupons shall be 
implemented on October 1 of the 
calender year during which the first 
regular session of each State’s 
Legislature is convened following 
enactment of Pub. L. 99-198 (enacted 
December 23, 1985). A “regular session” 
means a scheduled session of a State's 
legislature convened to address the 
usual range of statutory and budgetary 
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issues. A “budgetary” session of a 
legislature shall be considered a 
“regular session” if State rules allow for 
statutory issues to be introduced at 
these “budgetary” sessions even if rules 
governing these special procedures are 
stringent. 

(i) FNS may approve a delay in the 
above:implementation date if a State 
provides FNS a request documenting 
that such date would either: (A) Have an 
adverse and disruptive effect on the 
administration of the Food Stamp 
Program in such State; or (B) would 
provide inadequate time for retail stores 
to implement required changes in sales 
tax policy. 

(ii) FNS has no authority to approve 
any State implementation schedule with 
an effective date later than October 1, 
1987. 


PART 273—CERTIFICATION OF 
ELIGIBLE HOUSEHOLDS 
§ 273.8 [Amended] 

3. In § 273.8: 

(a) paragraph (b) is amended by 
replacing the reference to “$1,500” with 
a reference to “$2,000” and by removing 
the phrase “of two or more members”; 
and 

(b) paragraph (i)(4) is amended by 
replacing the reference to “$1,500” with 
a reference to “$2,000”. 

4. In § 273.9: 

(a) paragraph (d)(2) is amended by 
replacing the first word of the paragraph 
“Eighteen” with the world “Twenty”. 

(b) the last sentence of paragraph 
(d)(4) is revised and a new sentence is 
added to the end of paragraph (d)(4); 
and ; 

(c) the second sentence of paragraph 
(d)(5) is revised. 

The revisions and addition read as 
follows: 

§ 273.9 Income and deductions. 

(d) Income deductions. 

(4) * * * The maximum monthly 
allowable dependent care deduction 
amount for households containing an 
elderly or disabled member (as defined 
in § 271.2) in the 48 contiguous States 
and the District of Columbia, and the 
maximum allowable amounts for such 
households in Alaska, Hawaii, Guam, 
and the Virgin Islands are adjusted 
annually and are prescribed in general 
Notices published in the Federal 
Register. Effective May 1, 1986, the 
maximum monthly allowable dependent 
care deduction amount for households 
not containing an elderly or disabled 
member (as defined in § 271.2) in the 48 
contiguous States and the District of 
Columbia, Alaska, Hawaii, Guam and 
the Virgin Islands is $160 and shall not 
be adjusted. 


* * # 
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(5) ** * The shelter deduction shall 
not exceed the maximum limit 
cotabliqhed forthe aren. its 


5. In. § 273.10, siesta cey(a)ines) i is 
amended by replacing the reference to 
“18 percent” with a reference to:“20 
percent” and by replacing the reference 
to “82 percent” with a reference to “80 
percent”, paragraph (e}(1)(i{E} is 
amended by removing the phrase “for 
the area” appearing in the first sentence 
and by removing all text appearing after 
the first sentence of paragraph 
(e)(1)(f)€E) and adding a new sentence, 
and paragraph (e)(1)(i}(G) is amended 

ing the second sentence. 
The addition reads as follows: 


§ 273.10 Determining househoid eligibility 
and benefit levels. 
(e) Calculating net income and benefit 
levels. 
1} Net monthly income. * * * 
i see 


(E) * .* * If the household is entitled to 
an excess shelter deduction, compute 
the household's excess shelter deduction 
in accordanee with paragraph {e)(1){i){F} 
of this section. 


* * * * * 


§ 273.11 [Amended] 

6. In § 273.11, paragraphs (a}{2){iii), 
ae pers (b)(1)(iii), (c)(2)Gii), Wet. 
and (h)(2)(ii) are amended by replacing 
the reference to “18” with a reference to 


§ 273.12 [Amended} 

7. In § 273.12, paragraphs (a){1)(v) is 
amended by replacing the reference to 
“1,500” with a reference to “$2,000”. 

Dated: March 26, 1986. 

John W. Bode, 
Assistant Secretary for Food and Consumer 


Services. 
[FR Doc. 86-7135 Filed 3-31-86; 8:45 am] 
BILLING CODE 3410-30-M 


DEPARTMENT OF COMMERCE 
Bureau of Economic Analysis 


15 CFR Part 806 
[Docket No. 60346-6046] 


U.S. Direct Investment Abroad; 
Quarterly Report Form BE-577 


AGENCY: Bureau of Economic Analysis, 
Commerce. 


ACTION: Final rule. 


SUMMARY: This final rule amends 15 
CFR Part 806 by increasing the 
exemption level from $10,000,000 to 


$15,000,006 for quarterly report form BE- 
577, Direct Transactions of U.S. Reporter 
With Foreign Affifiate. 

The purpese of the change is to effect 
a reduction in the number of reports 
filed by U.S. companies concerning 
transactions with their foreign affiliates 
and thus significantly reduce the 
reporting burden. 
EFFECTIVE DATE: The rules will be 
effective May 1, 1986, commencing with 
reports covering the first quarter of 
calendar year 1986. 
FOR FURTHER INFORMATION CONTACT: 
Ralph Kozlow, Internatioral Investment 
Division, Bureau of Economic Analysis, 
U.S. Department of Commerce, 
Washington, DC 20230, (202)523-0661. 
SUPPLEMENTARY INFORMATION: Notice 
and comment are not necessary because 
the effect of the change is to increase 
the exemption level of reporting in a 
sample survey, and thus reduce the 
burden on those who must report. 
Further, due to the effects of economic 
growth, exchange rate changes, and 
inflatiom moving more companies above 
the exemption level since the last time it 
was increased, the effect of the current 
increase is to return sample to universe 
coverage closer to where it originally 
was. 


Executive Order 12291 


BEA has determined that this final 
rulemaking is not “major” as defined in 
E.0:12291 because it is not likely to 
result in: 

(1) an annual effect on the economy of 
$100 million or more; 

(2) a major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or 

(3) significant adverse effects.on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


Paperwork Reduction Act 


The collection of information 
requirements in these final rules have 
been approved by OMB (OMB No. 0608- 
0004). 


Regulatory Flexibility Act 


The Regulatory Flexibility Act does 
not apply to this rule because the rule 
was not required to be promulgated as a 
proposed rule before issuance as a final 
rule by Section 553 of the 
Administrative Procedure Act or by any 
other law. Accordingly, neither an initial 
nor final Regulatory Flexibility Analysis 
hasbeen or will be prepared. 
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List of Subjects in 15 CFR Part 806 


Balance of payments, Investnrents 
abroad; Reporting and recordkeeping 
requirements. 

Dated: March 4, 1986. 

Allan H. Young, 
Director, Bureau of Economic Analysis. 


PART 806—[ AMENDED} 


15 CFR, Part 806, is amended as 
follows: 

1. The authority citation for Part 806 is 
revised to read as follows: 

Authority: 5 U.S.C. 301, 22 U.S.C..3101-3108, 
and E.O) 11961, as amended. 


2. The authority citations following 
each section of Part 806 are removed. 


§ 806.14 [Amended] 

3. In 806.14{e}) remove the (1) 
designation and change the exemption 
level of $10,000,000 to read $15,000,000. 


[FR Doc. 86-6599 Filed 3-31-86; 8:45 am] 
BILLING CODE 3510-06-M 


DEPARTMENT OF THE TREASURY 
Customs Service 


19 CFR Parts 18, 24, 112, 113, 141, 144, 
146, 178 and 191 


[T.D. 86-16] 


Foreign Trade Zones; Specialized and 
General Provisions 


Correction 


In FR Doc. 86-2399 beginning on page 
5040 in the issue of Tuesday, February 
11, 1986, make the following corrections: 

1. On page 5046, in the first cofumn, in 
the fourth line “§ 156.73” should read 
“§ 146.73”. 

2. In the same column, in the sixteenth 
line from the bottom, “146.7,1" should 
read “146.71”. 

§ 146.8 [Corrected] 

3. On page 5052, in the second column, 
in § 146.8, in the fourth line, “of” should 
read “or”. 

§ 146.71 [Corrected] 

4. In § 146.71(d), on page 5062, in the 
first column, the first line should read 
“(d) Retention or return of 
merchandise”. 

BILLING CODE 1505-01 


19 CFR Parts 24 and 191 
(T.D. 86-16] 


Foreign Trade Zones; Specialized and 
General Provisions; Correction 


AGENCY: U.S. Customs Service, 
Department of the Treasury. 
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ACTION: Final rule; correction. 


SUMMARY: This document corrects two 
errors in a document which amended 
the Customs Regulations relating to 
foreign trade zones by providing a new 
audit-inspection method of zone 
supervision by Customs. The document 
was published as T.D. 86-16 in the 
Federal Register on Tuesday, February 
11, 1986 (51 FR 5040). 

FOR FURTHER INFORMATION CONTACT: 
Marcus Sircus, Regulatory Audit 
Division, U.S. Customs Service, 1301 
Constitution Avenue, NW., Washington, 
D.C. 20229 (202-566-2812). 


SUPPLEMENTARY INFORMATION: . 


Background 


In FR Doc. 86-2399, appearing at page 
5040 in the issue of Tuesday, February 
11, 1986, on page 5063, in the second 
column, under the heading ‘“'§ 24.13 
{Amended],” the explanation of the 
amendment to § 24.13 is incorrectly 
worded. The correct explanation reads 
as follows: 


§ 24.13 [Amended] 

2. Section 24.13 is amended by . 
inserting, in the first sentence of 
paragraph (c), the words “a foreign 
trade zone operator” before the words 
“and bonded warehouse proprietors”, 
and by inserting, in the first sentence of 
paragraph (f), the words “foreign trade 
zone.operator or” before the words 
“Customs bonded warehouse 
proprietor’. 

On page 5064, in the third column, 
under the heading ‘‘§ 191.165 Same 
condition drawback merchandise and 
merchandise not conforming to sample 
or specifications or shipped without the 
consent of the consignee.”, the first 
paragraph, with the heading “Drawback 
entry”, is incorrectly cited, 
parenthetically, as paragraph “(d)”. The 
correct parenthetical citation should be 
paragraph “(b)”. 

Dated: March 27, 1986. 

B. James Fritz, 

Director, Regulations Control and Disclosure 
Law Division. 

[FR Doc. 86-7227 Filed 3-31-86; 8:45 am] 
BILLING CODE 4820-02-M 


19 CFR Part 101 
(T.D. 86-71) 


Customs Regulations Amendment 
Relating to the Customs Field 
Organization in Roberts Landing, Ml 
AGENCY: Customs Service, Treasury. 
ACTION: Closing of Customs station. 


SUMMARY: This document closes the 
Roberts Landing, Michigan, Customs 
station. Given the small volume of 
traffic crossing the Canadian-U.S. 
border at this point, and its proximity to 
other Customs stations, we believe the 
closure is warranted and in the public 
interest. This change will enable 
Customs and the Immigration and 
Naturalization Service to obtain more 
efficient use of their personnel, facilities, 
and resources, as well as realize a 
substantial annual savings. 


' EFFECTIVE DATE: May 1, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Bernie Harris, Office of Inspection and 
Control, U.S. Customs Service, 1301 
Constitution Avenue, NW., Washington, 
D.C. 20229 (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


Background 


Customs ports of entry and stations 
are locations where Customs officers 
are placed for the purpose of accepting 
the entry of merchandise, collecting 
duties, examining baggage, clearning 
passengers, and enforcing the various 
provisions of the customs laws and 
other laws. 

The significant difference between 
ports of entry and stations is that at 
stations, the Federal Government is 
reimbursed for: 

(1) The salaries and expenses of its 
officers or employees for services 
rendered in connection with the entry or 
clearance of vessels; and 

(2) Except as otherwise provided by 
the Customs Regulations, the expenses 
(including any per diem allowed in lieu 
of subsistence), but not the salaries of 
its officers or employees, for service 
rendered in connection with the entry or 
delivery of merchandise. 

As part of Customs continuing 
program to obtain more efficient use of 
its personnel, facilities, and resources, 
and to provide better service to 
importers, carriers, and the public, by a 
document published in the Federal 
Register on October 17, 1985 (50 FR 
42036), Customs proposed to amend 
§ 101.4(c), Customs Regulations (19 CFR 
101.4(c)), by deleting Roberts Landing, 
Michigan, from the list of designated 
Customs stations. 

The Roberts Landing Customs station, 
located in the Detroit, Michigan, 
Customs district, is one of three auto 
ferry stations on the St. Clair River 
between the Customs ports of Port 
Huron and Detroit. Roberts Landing is a 
river crossing only; there is no town or 
village on the U.S. side of the river. 
Customs has determined that it is not 
cost-effective to maintain this station in 
view of the following factors: Its traffic 
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is almost exclusively non-commercial; 
the ferry boat at the landing is too small 
to transport any vehicle larger than a 
medium size camper; the station is 
closed each year for a period of from 2 
weeks to 4 months due to various 
reasons (vessel repairs, weather, river 
ice, etc.); the other two ferry stations on 
the St. Clair River (Algonac, which is 3 
miles south; and Marine City, which is 5 
miles north) are so close to Roberts 
Landing that minimal inconvenience will 
be caused to diverted traffic, and these 
other two stations could easily handle 
any overflow without incurring any 
increase in their operating costs. The 
Immigration and Naturalization Service 
has decided not to fill their vacant 
Inspector position located there. Closing 
Roberts Landing would enable Customs 
to realize a savings of over $100,000 
annually. 


Discussion of Comments 


Twenty-four comments were received 
in response to the notice, all opposed. 
The comments came from both 
Canadian residents and U.S. residents. 
There were two basic reasons expressed 
by the commenters for disapproving the 
closing; the negative economic impact 
resulting from the loss of tourism on 
both sides of the border, and the 
personal inconvenience to area 
Canadian and U.S. residents. Although 
we appreciate the concerns of the 
commenters, they do not mitigate the 
Congressional mandate to make more 
efficient use of our personnel, facilities, 
and resources. The fact remains that 
Roberts Landing is one of three auto 
ferry stations within an eight mile 
stretch of border. The close proximity of 
the stations at Algonac and Marine City 
minimizes any inconvenience 
occasioned by the closing of Roberts 
Landing. Customs can save more than 
$100,000 annually at a station where 
there is virtually no commercial traffic. 
Thus, the closing of Roberts Landing is 
warranted. Accordingly, the list of 
Customs districts, stations, and ports of 
entry having supervision, in § 101.4(c) is 
amended to reflect this change. 


List of Subjects in 19 CFR Part 101 


Customs duties and inspection, 
Imports, Organization and functions 
(Government agencies). 


Amendments to the Regulations 
PART 101—GENERAL PROVISIONS 


1. The authority citation for Part 101, 
Customs Regulations (19 CFR Part 101), 
continues to read as follows: 
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:.5 U.S.C. 301, 19 U.S.C. 1, 66, 2202 
(Gen. Hdnote 11), 1624, Reorganization Plan 1 
of 1965, 3 CFR 1965 Supp. 


supervision, in § 101.4{c) is eld as 
follows: . 

By removing “Roberts Landing, Mich. 
(Mail: Route 1, Algonac, Mich.).” from 
the column headed “Customs stations” 
and by removing “Port Huron™ from the 
column headed “Port of entry having 
supervision” in the Detroit, Michigan, 
Customs district. 

Executive Order 12291 

Because the amendment relates to the 
organization of Customs it is not a 
regulation or rule subject to E.O. 12291, 
pursuant to section 1(a){3} of that E.O. 


Regulatory Flexibility Act 

Pursuant to the provisions of § 3 of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 5 U.S.C. 601, et seg.), it is hereby 
certified that the amendment will not 
have a significant economic impact on a 
substantial number of small entities. 
Accordingly, it is not subject to the 
regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. 
Drafting Information 

The principal author of this document 
was Glen E. Vereb, Regulations Control 
Branch, Office of Regulations and 
Rulings, U.S. Customs Service. However, 
personnel from other Customs offices 
participated in its development. 
William von Raab, 
Commissioner of Customs. 


. Approved March 14, 1986. 
Francis A. Keating, H, 
Assistant Secretary of the Treasury. 
[FR Doc. 86-7142 Filed 3-31-86; 8:45 am} 
BILLING CODE 4820-02-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Parts 74 and 82 
[Docket Nos. 83C-0012 and 84C-0426] 


D&C Green No. 6; Listing as a Color 
Additive for Coloring Absorbabie 
Sutures 


Correction 


In FR Doc. 86-6315 beginning on page 
9780 in the issue of Friday, March 21, 
1986, make the following corrections: 

1. On page $783, first column, second 
complete paragraph, second line, insert 
“is” between “risk” and*“‘to”. In the 


second column, seventh line, “ploy” 
should read “poly”. 


2. On page 9785, first column, in the 
“auTHority”, third line, “317” should 
read “371”. 

BILLING CODE 1505-01 


21 CFR Part 558 


Antibiotic, Nitroturan, and Sulfonamide 
Drugs in the Feed of Animals; 
Republication of Regulation 


Correction 


In FR Doc. 86-5434 beginning on page 
8811 in the issue of Friday, March 14, 
1986, make the following corrections: 


1. On page 8812, in § 558.15(g)(1), in 
the table, last column, in the tenth and 
thirteenth lines from the bottom, 
“salmonellesis” was misspelled. 


2. On page 8813, in § 558.15{g)f1), in 
the table, first column, seventh line, 
“Do.” should read “Pfizer, Inc.”. 


BILLING CODE 1505-01-M 


UNITED STATES INFORMATION 
AGENCY 


22 CFR Parts 501, 503, 505, 506, 511, 
516 and 525 


Nomenciature and Address Changes 


AGENCY: United States Information 
Agency. 
ACTION: Final rule. 


SUMMARY: The United States 
Information Agency (USIA) on a yearly 
basis updates 22 CFR Chapter V. The 
amendments reflected are 
“housekeeping” changes. USIA offices 
were relocated two years ago and some 
changes of address have not been 
reflected in previous revisions of the 22 
CFR. Also, due to reorganizations of the 
Office of Congressional and Public 
Liaison and the Office of the General 
Counsel, these two office symbols and 
names of offices were changed to reflect 
the redistribution of responsibilities. 
These amendments will not impose any 
substantive regulatory requirements on 
persons: subject to the changes. 


EFFECTIVE DATE: April 1, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Charles N. Canestro, USIA Management 
Plans and Analysis Staff, Room 818, 301 
Fourth Street SW., Washington, D.C., 
20547, (202) 485-8676. 
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SUPPLEMENTARY INFORMATION: 
List of Subjects 
22 CFR Part 501 
Foreign service. 
22 CFR Part 503 
Freedom of information. 
22 CFR Part 505 
Privacy. 
22 CFR Part 506 
Government employees. 
22 CFR Part 511 
Claims. 
22 CFR Part 516 


Cultural exchange programs, 
Government employees. 


22 CFR Part 525 


Administrative practice and 
procedure, Conflict of interests. 

The following is a part by part 
summary of the amendments to 22 CFR. 


PART 501—APPOINTMENT OF 
FOREIGN SERVICE INFORMATION 
OFFICERS 


1. The authority citation for Part 501 
continues to read as follows: 


Authority: 22 U.S.C. 1221 et seq.; E.O. 11434 
of Nov. 8, 1968 (33 FR 16485). 


§501.13 [Amended] 

2. Section 501.13{b){2) reference to 
Director or Deputy Director of Personnel 
Services is revised to read Director of 
Personnel. 

3. Section 501.13(e)(4) reference to the 
Office of Personnel Services (MGT/P) is 
revised to read Office of Personnel (M/ 
P). 

4. Section 501.13(f}{3){i) reference to 
MGT’P is revised to read M/P. 

5. Section 501.13(f)(5){i) reference to 
Director or Deputy Director of Personnel 
Services is revised to read Director of 
Personnel. 

6. Section 501.13(i)(2} reference to 
Director of Personnel Services is revised 
to read Director of Personnel. 


§501.14 [Amended] 


7. Section 501.14(a)(2) Note, reference 
to Assistant Director of Personnel 
Services is revised to read Director of 
Personnel. 

8. Section 501.14(a)(2) Note, reference 
to Director or Deputy Director of 
Personnel Services is revised to read 
Director of Personnel. 

9. Section 501.14{b) reference to 
Assistant Director of Personnel Services 
is revised to read Director of Personnel. 

10. Section 501.14(e) (1) and (3) 
references to the Director of Personnel 
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Services are revised to read Director of 
Personnel. 


PART 503—AVAILABILITY OF 
RECORDS 


1. The authority citation for Part 503 
continues to read-as follows: 

Authority: 22 U.S.C. 2658; 31 U.S.C. 483; 5 
U.S.C. 552 as amended by Pub L. 93-502, 88 
Stat. 1561; E.O. 10477, as amended, 18 FR 4540 
3 CFR 1949-1953 Comp., page 958, at 22 
U.S.C.A. 811a; E.O. 11652, 37 FR 5209, 3 CFR 
(1974), page 339, unless otherwise noted. 

2. Part 503 all references to the 
address 1750 Pennsylvania Avenue, 
ao are revised to read 301 4th Street, 


$503.3 [Amended] 

' 3. Section 503.3 the reference to the 
Office of Congressional and Public 
Liaison is revised to read Office of 
General Counsel and Congressional 
Liaison. First Occurrence) 

4. Section 503.3 the reference to the 
Contract and Procurement Division, 
Office of Administrative Services is 
revised to read Office of Contracts. 

5. Section 503.3 the reference to the 
Employment Br., Office of Personnel 
Services is revised to read Domestic 
Personnel Division, Office of Personnel. 

6. Section 503.3 the reference to the 
Foreign Service Recruitment; Office of 
Personnel Services is revised to read 
Foreign Service Personnel Division, 
Office of Personnel. 

7. Section 503.3 the reference to the 
Office of Congressional and Public 
Liaison is revised to read Office of 
Public Liaison. (The Second Occurrence) 

8. Section 503.3 the reference to the 
address 1717 H Street, NW, is revised to 
read 300 C Street, SW. 

9. Section 503.3 the reference to the 
address 1776 Pennsylvania Avenue, 
NW, is revised to read 301 4th Street, 
SW. 


§503.5 [Amended] 

10. Section 503.5(b) the reference to 
The Management Analysis/Regulations 
Staff, Associate Directorate for 
Management is revised to read The 
Management Plans and Analysis Staff, 
Bureau of Management. 

11. Section 503.5(b) the reference to 
1425 K Street, NW, is revised to read 301 
4th Street, SW. 


$503.6 [Amended] 

12 Section 503.6{a) all references to 
Office of Congressional and Public 
Liaison (CPL) are revised to read Office 
of General Counsel and Congressional 
Liaison (GC). 

13. Section 503.6(a) After the 


reference: Initial Request. The reference © 


Freedom of Information Act is revised to 


read the Freedom of Information Act 
Coordinator. 

14. Section 503.6{a) After the reference 
“Initial Request:” the reference to the 
Office of Congressional and Public 
Liaison is revised to read Office of 
General Counsel and Congressional 
Liaison. 

15. Section 503.6(a) After the reference 
“Appeal.” insert on a separate line 
“Chairman, Committee on Public 
Information Policy”. 

16. Section 503.6{a) After the reference 
“Appeal:” the reference to the Office of 
Congressional and Public Liaison is 
revised to read the Office of Public 
Liaison. 

17. Section 503.6({b}{1) the reference to 
the Office of Congressional and Public 
Liaison is revised to read Office of 
General Counsel and Congressional 
Liaison. 

18. Section 503.6(b(2) the reference to 
the Office of Congressional and Public 
Liaison is revised to read Office of 
Public Liaison. 

19. Section 503.6((b){4) the reference to 
the Office of Congressional and Public 
Liaison is revised to read Office of 
General Counsel and Congressional 
Liaison. 

20. Section 503.6(b)({4) the reference to 


_ CPL is revised to read GC. 


21. Section 503.6(c)(2)(i) the reference 
to the Director of Congressional and 
Public Liaison is revised to read Director 
of Public Liaison 

22. Section 503.6{c)(2)(v) the reference 
to the Director of Congressional and 


Public Liaison is revised to read Office 
of Genera 


Counsel and Congressional 
Liaison. 


23. Section 503.6(c)(2){vii) the 
reference to the Director of 
Congressional and Public Liaison is 
revised to read Director of Public 
Liaison. 


PART 505—PRIVACY ACT POLICIES 
AND PROCEDURES 


1. The authority citation for Part 505 
continues to read as follows: 

Authority: Pub. L. 93-579, 88 Stat. 1897; 5 
U.S.C. 552a. 

2. Part 505 all references to the 
address 1750 Pennsylvania Avenue NW, 
are revised to read 301 4th Street, SW. 


§ 505.3 [Amended] 

3. Section 505.3 all references to the 
Office of Congressional and Public 
Liaison are revised to read Office of 
General Counsel and Congressional 
Liaison. 


§ 505.4 (Amended) 


4. Section 505.4(a}(1) the reference to 
the Office of Congressional and Public 
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Liaison is revised to read Office of 
General Counsel and Congressional 
Liaison. 

5. Section 505.4{a)(1) the reference to 
the hours 9:00 a.m. to 4:00 p.m. is revised 
to read 8:15 a.m. to 5:00 p.m. 


§ 505.5 [Amended] 


6. Section 505.5(b)(1) the reference to 
the Office of Congressional and Public 
Liaison is revised to read Office of 
General Counsel and Congressional 
Liaison. 

7. Section 505.5{f}(5) The reference to 
(CPL) is revised to read Office of Public 
Liaison (PL). 


§ 505.7 [Amended] 


8. Section 505.7(a){1) the reference to 
the Office of Congressional and Public 
Liaison is revised to read Office of 
General Counsel and Congressiona! 

Liai 

9. Section 505.7(a}{1) the reference to 
the Director of Congressional and Public 
Liaison is revised to read Director of 
Public Liaison. 

\. 10. Section 505.7(a)(2) the reference to 
the Director of Congressional and Public 
Liaison is revised to read Director of 
Public Liaison. 

11. Section 505.7(b) the reference to 
the Director of Congressional and Public 
Liaison is revised to read Director of 
Public Liaison. 


§ 505.11 [Amended] 

12. Section 505.11{c) the word back is 
revised to read bank. 

13. Section 505.11{c) the reference to 
the Director of Congressional and Public 
Liaison is revised to read Office of 
General Counsel and Congressional 
Liaison. 

§ 505.15 [Amended] 

14. Section 505.15 (a), (b} and (c) all 
references to MGT/S are revised to read 
M/S. 

15. Section 505.15 {c) and {d) all 
— to MGT/P are revised to read 
M/P. 

16. Section 505.15(c) all references to 
MGT/E are revised to read M/E. 

17. Section 505.15(d) all references to 
MGT/PT are revised to read M/PT. 


PART 506—PART-TIME CAREER 
EMPLOYMENT PROGRAM 


1. The authority citation for Part 506 
continues to read as follows: 

Authority: 5 U.S.C. 3401 (note and 3402). 
§ 506.4 [Amended] 


2. Section 506.4 the reference to the - 
Office of Personnel Services is revised 
to read Office of Personnel. 
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$506.5 [Amended] 

3. Section 506.5 the reference to the 
Office of Personnel Services is revised 
to read Office of Personnel. 


PART 511—FEDERAL TORT CLAIMS 
PROCEDURE 


1. The authority citation for Part 511 
continues to read as follows: 


Authority: 5 U.S.C. 301. 


§511.4 [Amended] 

2. Section 511.4(b) the reference to the 
Office of the General Counsel is revised 
to read Office of the General Counsel 
and Congressional Liaison. 

3. Sectica 511.4({b) the reference to the 
address 1750 Pennsylvania Avenue, 
NW, is revised to read 301 4th Street, 
Sw. 


PART 516—PARTICIPATION BY 
FEDERAL EMPLOYEES IN CULTURAL 
EXCHANGE PROGRAMS OF FOREIGN 
COUNTRIES 


1. The authority citation for Part 516 
continues to read as follows: 

Authority: Sec. 108A (Pub. L. 94-350, 90 
Stat. 823) added to the Mutual Educational 
and Cultural Exchange Act, as amended, 75 
Stat. 527-28, 22 U.S.C. 2451 et seq.; and under 
Executive Orders 11034 and 12048, as 
amended, Reorganization Plan No. 2 of 1977 
and the Continuity Order (Continuity of 
Operations) of April 1, 1978 (43 FR 15371). 


§516.2 [Amended] 
2. Section 516.2 the reference to the 
International Communication Agency is 


revised to read the United States 
Information Agency. 


PART 525—ADMINISTRATIVE 
ENFORCEMENT PROCEDURES OF 
POST-EMPLOYMENT RESTRICTIONS 


1. The authority citation for Part 525 
continues to read as follows: 


Authority: 18 U.S.C. 207(j). 


§ 525.16 [Amended] 

2. Section 525.16 the reference to the 
Director, Office of Personnel Services is 
revised to read Director of Personnel. 

Dated: March 26, 1986. 

Woodward Kingman, 

Associate Director for Management. 

[FR Doc. 86-7129 Filed 3-31-86; 8:45 am] 
BILLING CODE 8230-01-M 


22 CFR Part 504 


Organization of USIA; Correction 


AGENCY: United States Information 
Agency. 
ACTION: Final rule; correction. 


summary: The United States 
Information Agency on a yearly basis 
updates 22 CFR Part 504 outlining the 
organizational changes and office moves 
which have occurred during the past 
year. This document corrects an error 
which appeared in our submission 
published in 51 FR 10192, March 25, 
1986. 

EFFECTIVE DATE: April 1, 1986. 

FOR FURTHER INFORMATION CONTACT: 
Charles N. Canestro, USIA Management 
Plans and Analysis Staff, Room 818, 301 
Fourth Street SW, Washington, DC 
20547, (202) 485-8676. 

SUPPLEMENTARY INFORMATION: 


List of Subjects in 22 CFR Part 504 


Organization and functions 
(Government agencies). 

In 51 FR 10192, USIA published its 
final version of the revision to 22 CFR 
Part 504 regarding the organization of 
the Agency. Inadvertently, a sentence 
was omitted from paragraph 
504.2(e)(1)(vi) on page 10194. The 
following sentence should be added at 
the end of paragraph 504.2(e)(1)(vi): 

(vi) The Office of the General Counsel 
and Congressional Liaison (GC). .......... 
“The Office passes on all requests made 
under the Freedom of Information and 
Privacy Acts.” 


Dated: March 28, 1986. 
Charles N. Canestro, 
Federal Register Liaison. 
[FR Doc. 86-7249 Filed 3-31-86; 8:45 am] 
BILLING CODE 8230-01-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 

26 CFR Parts 1 and 602 

[T.D. 8074] 


Income Taxes; Section 338 
international Aspects of Stock 
Acquisitions and Target Corporation 
Assets 


AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Correction to temporary 
regulations. 


SUMMARY: This document contains 
corrections to Treasury Decision 8074 
which was published in the Federal 
Register on February 12, 1986 (51 FR 
5163). T.D. 8074 issued temporary 
regulations relating to international 
aspects of section 338 of the Internal 
Revenue Code of 1954, as added by the 
Tax Equity and Fiscal Responsibility 
Act of 1982 and as amended by the 
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Technical Corrections Act of 1982 and 
the Tax Reform Act of 1984. 


EFFECTIVE DATE: These corrections are 
effective February 12, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Keith E. Stanley of the Legislation and 
Regulations Division, Office of Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, NW., Washington, 
DC 20224 (Attn: CC:LR:T). Telephone 
202-566-3458 (not a toll-free number). 


SUPPLEMENTARY INFORMATION: 


Background 


On February 12, 1986, the Federal 
Register published (51 FR 5163) Treasury 
Decision 8074 which set forth temporary 
regulations relating to the international 
aspects of section 338 of the Internal 
Revenue Code of 1954. The text of the 
temporary regulations also served as the 
text for a notice of proposed rulemaking 
that was published at page 5208 in the 
proposed rules section of the same issue 
of the Federal Register. 


Need for Correction 


As published, T.D. 8074 contains one 
typographical error, five omissions, and 
one instance where previously revised 
language was inadvertently restored to 
its prior form. 


Correction of Publication 


Accordingly, the publication of 
Treasury Decision 8074, which was the 
subject of FR Doc. 86-2951, is corrected 
as follows: 

Paragraph 1. In the preamble, page 
5168, first. column, fifteenth line, the 
language “eligible targets. The 
transitional” is removed and the 
language “eligible targets. The 
transitional stock” is added in its place. 

Par. 2. In the preamble, page 5172, 
second column: 

a. In line five, the language “‘if that 
foreign P group member (1) is not” is 
removed and the language “unless that 
foreign P group member (1) is” is added 
in its place. 

b. In line nine, the word “not” is 
removed. 

c. In line fifteen, the language “does 
not” is removed. 

d. In line sixteen, the word “purchase” 
is removed and the word “purchases” is 
added in its place. 

e..In line eighteen, the language “(or of 
an affected target), and (4) does” is 
removed and the language “(or of an 
affected target), or (4)" is added in its 
place. 

f. In line nineteen, the language “not 
hold” is removed and the word “holds” 
is added in its place. 
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§ 1.338-5T [Amended] 

Par. 3. In § 1.338-5T(c), on page 5174, 
‘third column, paragraph (2){iii)(A), line 
twenty, the word “his” is removed and 
the word “this” is added in its place. 

Par. 4. In § 1.338-5T[(c}(6), on page 
5178, second column, Example (8), first 
sentence, the language “FS” is removed 
and the language “FS and FT does not 
satisfy the 50 percent gross income test 
of paragraph (c){5)(i) of this section for 
the 3-year period preceding 1986” is 
added in its place. 

Par. 5. In § 1.338-5T(c)(6), on page 
5179, second column, Example (17) (iv), 
line seven, the word “had” is added 
between “been” and “FT2”. 

Par. 6. In § 1.338-5T(j)(6)(ii)(A), page 
5188, first column, the period is removed 
at the end of the paragraph and the 
language, “that is not subject to the 
special asset consistency rule of 
paragraph (c)(4){i) of this section 
(applicable in the case of a regular 
exclusion election).” is added in its 
place. 

Par. 7. In the amendatory language for 
§ 1.338-4T, on page 5194, second 
column, paragraph (8)(1), the language 
“January 1, 1986’ " that appears at the 
end of that paragraph is removed and 
the language “ ‘January 1, 1986’ ” is 
_ added in its place. 

Paul A. Francis, 

Acting Director, Legislation and Regulations 
Division. : 

[FR Doc. 86-7202 Filed 3-31-86; 8:45 am] 
BILLING CODE 4830-01-M 


DEPARTMENT OF JUSTICE 
Parole Commission 
28 CFR Part 2 


Paroling, Recommitting and 
Supervising Federal Prisoners 


AGENCY: United States Parole 
Commission, Justice. 


ACTION: Final rule. 


sumMaARY: The U.S. Parole Commission 
is amending its procedure in regard to 
the submission of supervision reports by 
U.S. Probation Officers. Instead of 
submitting the initial supervision report 
on a parolee after completion of twelve 
(12) months of continuous supervision, 
28 CFR 2.42 (Probation Officer's Reports 
to Commission) will now require that 
that first report be submitted after the 
completion of twenty-four (24) months of 
continuous supervision. Subsequent 
reports will continue to be submitted on 
an annual basis. Such change will result 
in considerable workload savings for 
both the Parole Commission and the 


Probation Service while continuing to 
conform to the statutory requirement 
that the Parole Commission review the 
status of parolees to determine the need 
for continued supervision (42 U.S.C. 
4211(b)). 

EFFECTIVE DATE: May 1, 1986. 

FOR FURTHER INFORMATION CONTACT: 
Alan J. Chaset, Deputy Director of 
Research and Program Development, 
U.S. Parole Commission, 5550 Friendship 
Bivd., Chevy Chase, Maryland 20815, 
Telephone (301) 492-5980. 
SUPPLEMENTARY INFORMATION: Under 
current procedures, the Probation 
Service is required to prepare and 
submit to the Parole Commission a 
supervision report on each parolee after 
the completion of the first year of 
supervision and for each year thereafter. 
28 CFR 2.42. The Parole Commission is 
changing the requirement as regards to 
submission of the initial supervision 
report: that first report will now be 


submitted after completion of two years 


of supervision, Such supervision reports 
provide the Commission with, among 
other things, information to be reviewed 
in determining whether to continue or 
terminate parole supervision per 42 
U.S.C 4211(b). Since that statutory 
subsection calls upon the Parole 
Commission to review parolees’ status 
two years after release and at least 
annually thereafter, this procedural 
revision will continue to comport with 
the Congressional mandate. 

The change in procedure will result, 
however, in a considerable workload 
savings for both the Parole Commission 
and the Probation Service, a savings 
now necessitated because of budgetary 
constraints and deficit reduction 
legislation. Since early termination of 
supervision is not normally considered 
until after two years of continuous 
supervision and since requests for 
warrants, conditions modifications, and 
other negative actions generally are 
submitted by separate memoranda, the 
preparation, submission and review of 
the approximately 6,000 initial 
supervision reports each year serves 
minimal purposes. Furthermore, since 
the Probation Service has enhanced its 
internal procedures to require a 
supervisory case review every six 
months, whatever activity may be 
summarized in these initial reports will 
have already been brought to the 
attention of the Commission if action on 
the part of the Commission is 
warranted. 

It is to be stressed, however, that 
although the Parole Commission will 
now require initial reports only after 
twenty-four months of supervision, 
those Youth Correction Act cases that 


fall under the special provisions 
imposed by Watts v. Hadden, 651 F.2d 
1354 (10th Cir. 1981), are not affected by 
this revision: A supervision report after 
the first year of supervision will 
confinue to be required in those cases. 

This rule change will not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 


List of Subjects in 28 CFR Part 2 


Administrative practice and 
procedure, Prisoners, Probation and 
Parole. 


Part 2—[AMENDED] 
1, The authority citation for 28 CFR 


Part 2 continues to read: 


Authority: 18 U.S.C. 4203(a)(1) and 
4204(a)(6). 


2. 28 CFR 2.42 is revised to read as 
follows: 


§ 2.42 Probation Officer’s Reports to 
Commission. ° 


A supervision report shall be 
submitted by the responsible probation 
officer to the Commission for each 
parolee after the completion of 24 
months of continuous supervision and 
anmually thereafter. The probation 
officer shall submit such additional 
reports as the Commission may direct. 


Dated: March 11, 1986. 
Benjamin F. Baer, 
Chairman, U.S. Parole Commission. 
[FR Doc. 86-6883 Filed 3-31-86; 8:45 am] 
BILLING CODE 4410-01-M 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 


29 CFR Part 1602 


Records and Reports; Local Union 
Equal Employment Opportunity Report 
(EEO-3) 


AGENCY: Equal Employment Opportunity 
Commission. 


ACTION: Final rule. 


SUMMARY: The Equal Employment 
Opportunity Commission is amending its 
reporting regulations that cover 
unlawful employment practices by local 
unions. The amendment will reduce the 
filing requirements from once a year to 
once every two years for these unions. 
This change will reduce the reporting 
burden on local unions. This action is 
consistent with the goal of the 
Paperwork Reduction Act to minimize 
the federal paperwork burden. 





EFFECTIVE DATE: April 1, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Joachim Neckere, Director, Survey 
Division, phone: (703) 756-6020. 
SUPPLEMENTARY INFORMATION: EEOC 
published a notice of proposed 
rulemaking (50 FR 31196) on August 1, 
1985, proposing to amend the Regulation 
set forth at 29 CFR 1602.22. This action 
makes final the amendment of that 
regulation exactly as proposed in the 
August 1, 1985 notice. Section 709(c) of 
Title VII of the Civil Rights Act of 1964, 
42 U.S.C. 2000e-8(c), requires employers 
to make and keep records relevant to a 
determination of whether unlawful 
employment practices have been or are 
being committed and to make reports 
therefrom as required by the Equal 
Employment Opportunity Commission. 
Accordingly, the Commission has issued 
regulations which set forth the reporting 
requirements for various kinds of 
employers. Local unions in their 
capacity as employers have been 
required to submit annual reports to the 
EEOC. The Commission's experience 
with the use of local union reports 
indicates that a biennial collection of 
this information will adequately serve 
the Commission's needs and purposes 
for collecting the data. The change to 
biennial reporting is intended to reduce 
the reporting burden on local unions. 
This action is consistent with the goal of 
the Paperwork Reduction Act of 1980, 44 
U.S.C. 3501 et seq., to minimize the 
federal paperwork burden. The 
Commission will require affected unions 
to file reports every other year thus 
substantially reducing the reporting 
burden. Note, however, that the 
recordkeeping requirements of § 1602.27 
remain unchanged. 

Comments: No comments were 
received by the Commission concerning 
the change in this regulation. 

Since the decreased reporting 
requirement will not prejudice but will 
benefit local unions, the Commission 
concludes that a formal public hearing is 
not necessary. 

This regulation has been reviewed in 
accordance with Executive Order 12291. 
It does not require a regulatory impact 
analysis under Section 3 of that Order. 

Similarly, the Commission certifies 
under 5 U.S.C. 3605 (b), enacted by the 
Regulatory Flexibility Act (Pub. L. 96—- 
354), that this rule will not result in a 
significant impact on a substantial 
number of small entities. Therefore, a 
regulatory flexibility analysis is not 
required. 


List of Subjects in 29 CFR Part 1602 


Equal employment opportunity 
reporting requirements, Recordkeeping 
requiremenis. 

OMB Control Number: 3047-0006. 

The amended regulation appears 
below. - 

By virtue of the authority vested in the 
Commission under section 709(c) of Title 
VII of the Civil Rights Act of 1964, 42 
U.S.C. 2000e-8(c), the Equal Employment 
Opportunity Commission hereby 
publishes the amendment to § 1602.22 of 
its regulations on Recordkeeping and 
Reports at Title 29 of The Code of 
Federal Regulations. 

Signed at Washington, DC this 19th day of 
March 1986. 

For the Commission. 

Clarence Thomas, 
Chairman. 


PART 1602—RECORDS AND REPORTS 


Accordingly, EEOC amends 29 CFR— 
Part 1602 as follows: 

1. The authority citation for Part 1602 
is revised to read as set forth below and 
the authority citations following all the 
sections in Part 1602 are removed. 

Authority: Secs. 709, 713, 78 Stat. 263, 265; 
42 U.S.C. 2000e-8-12; 44 U.S.C. 3501 et seq. 


2. Section 1602.22 is revised to read as 
follows: 


§ 1602.22 Requirements for filing and 
preserving copy of report. 

On or before December 31, 1986, and 
biennially thereafter, every labor 
organization subject to Title VII of the 
Civil Rights Act of 1964, as amended, 
shail file with the Commission or its 
delegate an executed copy of Local 
Union Report EEO-3 in conformity with 
the directions set forth in the form and 
accompanying instructions, provided 
that the labor organization has 100 or 
more members at any time during the 12 
months preceding the due date of the 
report, and is a “local union” (as that 
term is commonly understood) or an 
independent or unaffiliated union. Labor 
organizations required to report are 
those which perform, in a specific 
jurisdiction, the functions ordinarily 
performed by a local union, whether or 
not they are so designated. Every local 
union or a labor organization acting in 
its behalf, shall retain at all times among 
the records maintained in the ordinary 
course of its affairs a copy of the most 
recent report filed, and shall make the 
same available if requested by an 
officer, agent, or employee of the 
Commission under the authority of 
section 709 of Title VII. It is the 
responsibility of all persons required to 
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file to obtain from the Commission or its 
delegate necessary supplies of the form. 
(Approved by the Office of Management and 
Budget under control number ) 

[FR Doc. 86-7161 Filed 3-31-86; 8:45 am] 
BILLING CODE 6570-06-M 


DEPARTMENT OF DEFENSE 
Department of the Navy 
32 CFR Part 701 


Availability of Department of the Navy 
Records and Publication of 
Department of the Navy Documents 
Affecting the Public - 


AGENCY: Department of the Navy, DoD. 
ACTION: Final Rule; Amendment. 


SUMMARY: The Navy is amending its 
rules to permit the specific exemption 
from certain provisions of the Privacy 
Act for a new record system established 
under the Privacy Act. This exemption 
will permit the withholding of certain 
information from a particular Navy 
record system. 

EFFECTIVE DATE: April 1, 1986. 

FOR FURTHER INFORMATION CONTACT: 
Gwendolyn R. Aitken, Privacy Act 
Coordinator, Office of the Chief of 
Naval Operations (OP-09B30), 
Department of the Navy, The Pentagon, 
Washington, D.C. 20350-2000, tele: (202) 
694-2004, Autovon: 224-2004. 
SUPPLEMENTARY INFORMATION: On 
February 28, 1986, at 51 FR 7090, the 
Department of the Navy published a 
proposed rulemaking amendment for a 
specific exemption from certain 
provisions of the Privacy Act of 1974 (5 
U.S.C. 552a) for a new system of records 


. established under the Privacy Act. This 


new record system, identified as 
N05330-3, is entitled: “Faculty 
Professional Files” and was published at 
51 FR 6779 on February 26, 1986. The 
new specific exemption rule under.5 


‘U.S.C, 552a(k)(5) will exempt disclosure 


of investigatory material in the record 
system compiled for determining 
suitability for employment. 

No comments were received from the 
proposed rulemaking at 51 FR 7090 on 
February 28, 1986, and therefore, the rule 
amendment is adopted as final by the 
Navy. 


List of Subjects in 32 CFR Part 701 


Privacy, Exemption, Investigative 
information, Records. 


PART 701—[ AMENDED] 


Accordingly, Subpart G of 32.CFR Part 
701 is amended as follows: 
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1. The authority citation for Part 701 
continues to read as follows: 


Authority: Privacy Act of 1974, Pub. L. 93- 
579, 88 Stat. 1896 (5 U.S.C. 552a), 32 CFR 286a. 


2. Add paragraph (n) to § 701.117 


Subpart G—Privacy Act Exemptions 


* * * . * 


§ 701.117. Exemption for specific Navy 
records systems. 


(n) Naval Postgraduate School. 

(l) JD-No5300-3. 

System name. Faculty Professional 
Files. 

Exemption. Portions of this system of 
records are exempt from the following 
subsections of Title 5 U.S.C. 552a: (c)(3), 
(d), e(4), (G) and (H), and (f). 

Authority: 5 U.S.C. 552a(k)(5). 


Reasons. Exempted portions of this 
system contain information considered 
relevant and necessary to make a 
determination as to the qualifications, 
eligibility, or suitability for Federal 
employment, and was obtained by 
providing an express or implied promise 
to the source that his/her identity would 
not be revealed to the subject of the 
record. 

Patricia H. Means, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

March 27, 1986. 


[FR Doc. 86-7199 Filed 3-31-86; 8:45 am] 
BILLING CODE 3810-01-M 


DEPARTMENT OF TRANSPORTATION 


Coast Guard 


33 CFR Part 165 
[COTP Wilmington, NC Reg. 86-03] 


Safety Zone Regulations; the Atlantic 
Intracoastal Waterway Between Mile 
228 and Mile 332 and the Shallotte 
River From the Atlantic Intracoastal 
Waterway to Its Confluence With Mill 
Pond Creek 


AGENCY: Coast Guard, DOT. 
ACTION: Emergency rule. 


SUMMARY: The Coast Guard is 
establishing a safety zone which 
encompasses an area on the Atlantic 
Intracoastal Waterway between mile 
228 and mile 332, and the Shallotte River 
from Atlantic Intraceastal Waterway to 
its confluence with Mill Pond Creek. 
This zone is needed to protect vessel 
traffic in the vicinity from a safety 
hazard associated with a barge 


e 


ww 


grounding and personnel cleaning up an 
oil spiil. Entry into this zone is 
prohibited unless authorized by the 
Captain of the Port. 

EFFECTIVE DATES: This regulation 
becomes effective at 1:00 a.m., Eastern 
Standard Time, March 18, 1986. It 
terminates at 12:00 p.m., Eastern 
Standard Time, March 30, 1986. 

FOR FURTHER INFORMATION CONTACT: 
LCDR K.A. MOLL, Chief of the 
Operations Department, U.S. Coast 
Guard Marine Safety Office, Suite 500, 
272:'N. Front Street, Wilmington, North 
Carolina 28401-3907, Phone: 919 343- 
4892. 

SUPPLEMENTARY INFORMATION: In 
accordance with 5 U.S.C. 553, a notice of 
proposed rulemaking was not published 
for this regulation and good cause exists 
for making it effective in less than 30 
days after Federal Register publication. 
Publishing an NPRM and delaying its 
effective date would have been contrary 
to the public interest since immediate 
action was needed to prevent possible 
loss of life or injury to personnel and 
damage to transiting vessels during this 
operation. 


. Drafting Information 


The drafter of this regulation is 
Lieutenant Commander K.A. MOLL, 
Project Officer, for the Captain of the 
Port. — 


Discussion of Regulations 


The hazard requiring this regulation 
resulted from damage to the tank barge 
Edgar O’Sikes and an oil spill resulting 
from this damage. The Safety Zone is 
being established until the barge is 
removed and cleanup operations 
completed. 


List of Subjects in 33 CFR Part 165 
Harbors Marine Safety, Navigation 


(water), Security Measures, Vessels, 
Waterways. 


PART 165—[AMENDED] 


Regulation 

In consideration of the foregoing, Part 
165 of Title 33, Code of Federal 
Regulations, is amended as follows: 

1. The authority citation continues to 
read: 


Authority: 33 U.S.C. 1225 and 1231; 50 
U.S.C, 191; 49 C.F.R. 1.46, and 33 C.F.R. 1.05- 
1(g), 6.04-6 and 160.5. 

2. A new § 165.T503 is added to read 
as follows: 


§ 165.T503 Emergency temporary safety 
zone. 


(a) Location. The following defines the 
safety zone: An area on the Atlantic 


11019 


Intracoastal Waterway between mile 
328 and mile 332 and the Shallotte River 
from the Atlantic Intracoastal 
Waterway to its confluence with Mill 
Pond Creek. 

(b) Regulations. In accordance with 
the general regulations in 165.23 of this 
part, entry into this zone is prohibited 
unless authorized by the Captain of the 
Port. 


Dated: March 18, 1986. 
D.H. Whitten, 
Captain, U.S. Coast Guard, Captain of the 
Port, Wilmington, NC. 
[FR Doc. 86-7015 Filed 3-31-86; 8:45 am] 
BILLING CODE 4910-14-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[A-1-FRL-2992-6] 


Approval and Promuigation of 
implementation Plans, Massachusetts; 
Temporary Sulfur-in-Fuel Revision for 
Phillips Academy in Andover 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: EPA is today approving a 
revision to the Massachusetts State 
Implementation Plan (SIP) which will 
allow Phillips Academy in Andover, 
Massachusetts to increase the sulfur 
content of its residual fuel oil for up to 
30 months. The burning of less 
expensive, higher sulfur content fuel oil 
will provide this source with some of the 
capital needed to implement permanent 
energy conservation measures. 


EFFECTIVE DATE: April 1, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Cynthia L. Greene, {617} 223-5133. 


ADDRESSES: Copies of the 
Massachusetts submittal, which is 
incorporated by reference, are available 
for public inspection during regular 
business hours at the Environmental 
Protection Agency, Region I, Room 2313, 
JFK Federal Building, Boston, 
Massachusetts 02203; Public Information 
Reference Unit, Environmental 
Protection Agency, 401 M Street, SW., 
Washington, DC 20460; Office of the 
Federal Register, 1100 L Street, NW., 
Room 8401, Washington, DC and the 
Department of Environmental Quality 
Engineering, 8th Floor, One Winter 
Street, Boston, Massachusetts 02108. 
SUPPLEMENTARY INFORMATION: On 
February 8 and October 23, 1985, the 
Massachusetts DEQE submitted a SIP 
revision for Phillips Academy, in 


BEST COPY AVAILABLE 





Andover, Massachusetts. The revision 
allows the burning of 2.2% sulfur fuel in 
their boilers for 30 months or less. 
During this time period, Phillips 
Academy has committed to 
implementing permanent energy 
conservation measures. The facility will 
use the savings realized during the 
temporary (30 months or less) utilization 
of less expensive 2.2% sulfur fuel oil to 
defray the costs of implementing the 
permanent energy. conservation 
measures. The facility will return to 
burning 1.0% sulfur fuel oil by 
September 1, 1988. 


Background 

This temporary sulfur-in-fuel revision 
is being approved pursuant to the 
provisions of Regulation 310 CMR 71.9, 
“Interim Sulfur-in-Fuel Limitation for 
Fossil Fuel Utilization Facilities Pending 
Energy Conservation Measures.” EPA 
approved the addition of this regulation 
to the Massachusetts SIP on March 19, 
1981 (46 FR 82677}. It specifies the 
requirements and conditions which 
sources must meet in order to qualify for 
temporary sulfur-in-fuel relaxations and 
the procedures which the Massachusetts 
Department of Environmental Quality 
Engineering (DEQE) must use to 
determine that the emissions will not 
violate any National Ambient Air 
Quality Standards (NAAQS). Only 
sources rated at less than 250 million 
Btu per hour heat input, which are 
currently burning residual fuel oil, and 
have made a commitment to either (a) 
convert to an alternate fuel, or (b) 
implement conservation measures, are 
eligible for a temporary sulfur-in-fuel 
revision not to exceed 30 months. 
Further details on the requirements of 
Regulation 310 CMR 7.19 and EPA's 
reasons for approving it were discussed 
in a Notice of Proposed Rulemaking 
(NPR) published on December 16, 1980 
(45 FR 82675). In the NPR, EPA also 
proposed approval of all individual 
sources that meet the eligibility 
requirements of this regulation. 


EPA Evaluation - 


EPA has determined that the DEQE 
has approved Phillips Academy request 
to burn higher sulfur fuel oil in 
accordance with the provisions of 
Regulation 310 CMR 7.19, and agrees 
that no air quality standards will be 
violated by the temporary burning of 
2.2% sulfur fuel oil at this facility. A 
PTMTP screening model was used 
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which yields worst case 1-hour average 
concentrations. This modeling analysis 
predicted impacts well below the 
standards. Additionally, the stack height 
regulation is not applicable because the 
stack is less than 65 meters in height 
and the source emits less than 5,000 tons 
per year of SOs. 

EPA received no comments on its 
December 16, 1980 (45 FR 82675) 
proposal to approve individual sources 
of sulfur-in-fuel relaxations, and DEQE 
received no comments on its proposed 
approval of the temporary sulfur-in-fuel 
relaxation at the Phillips Academy 
facility in Andover. Since the public has 
had these other opportunities to 
comment, and since the Phillips 
Academy facility is a small source (each 
piece of equipment is less than 250 
million Btu per hour heat input), EPA is 
taking final action today to approve this 
SIP revision without first publishing a 
new proposed rulemaking. EPA believes 
that publishing a new NPR is 
unnecessary. EPA finds good cause for 
making this action effective immediately 
because the implementation plan is 
already in effect under State law and 
imposes no additional regulatory 
burden. 

Final action: EPA is approving the 
proposed temporary sulfur-in-fuel 
relaxation revision for Phillips 
Academy. 

Under U.S.C. 605(b), the Administrator 
has certified that this action will not 
have significant economic impact on a 
substantial number of small entities (see 
46 FR 8709). 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Under section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by June 2, 1986. This action may 
not be chalienged later in proceedings to 
enforce its requirements (see 307(b)(2)). 


List of Subjects in 40 CFR Part 52 


Air pollution control, Ozone, Sulfur 
oxides, Nitrogen dioxide, Lead, 
Particulate matter, Carbon monoxide, 
and Hydrocarbons, Intergovernmental 
relations, Reporting and recordkeeping 
requirements. 

Note: Incorporation by Reference for the 
State Implementation Plan for the 
Commonwealth of Massachusetts was 


approved by the Director of the Federal 
Register on July 1, 1982, 
Dated: March 10, 1985. 
Lee M. Thomas, . 
Administrator. 


PART 52—[AMENDED] 


Part 52, Chapter I, Title 40 of the Code 
of Federal Regulations is amended as 
fellows: 


Subpart W—Massachusetts 


1. The authority citation for part 52 
continues to read as follows: 

Authority. 42 U.S.C. 7401-7642. 

2. Section 52.1120, paragraph (c} is 
amended by adding paragraph (68) as 
follows: 


§ 52.1120 Identification of Pian. 
(c) 
(68) A revision submitted on February 

8 and October 23, 1985 allowing the 

burning of 2.2% sulfur content fuel oil at 

the Phillips Academy facility in 

Andover, Massachusetts for a period of 

up to 30 months, commencing on April 1, 

1986. 

(i) Incorporation by reference. (A) 
Letter from Richard }. Chalpin, Acting 
Regional Engineer, to Phillips Academy, 
dated December 27, 1984 allowing the 
temporary use of less expensive 2.2% 
sulfur fuel oil (for 30 months from the 
date of publication), the savings from 
which will be used to implement 
permanent energy conservation 
measures to reduce on-site consumption 
of petroleum products by at least 50,000 
gallons per year (estimated 82,000 
gallons per year). At the end of the 
temporary use period, Phillips Academy 
will return to the use of 1.0% sulfur fuel 
oil. The particulate emission rate for the 
facility will not exceed 0.15 Ibs. per 
million Btu. 

(B) These specific requirements of 
Regulation 310 CMR 7.19 were agreed to 
in a Statement of Agreement, signed 
February 19, 1985. 

(C) Memorandum to Donald C. 
Squires from Bruce K. Maillet dated 
October 4, 1985; subject: Response to 
EPA questions regarding Phillips 
Academy, outlines the permanent 
energy conservation measures to be 
used. 


§ 52.1167 [Amended] 

2. Section 52.1167, is amended by 
adding the following source to Table 
52.1167 under the entry “310 CMR 7.19.” 


x * 
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[FR Doc. 86-6752 Filed 3-28-86; 8:45 am] . 
BILLING CODE 6560-50-M 


48 CFR Parts 60 and 61 
[A-4-FRL-2994-8] 


Standards of Performance for New 
Stationary Sources, National Emission 
Standards for Hazardous Air 
Pollutants, Tennessee; Delegation of 
Authority to Knox County 


AGENCY: Environmental Protection 
Agency. 
ACTION: Delegation of Authority. 


SUMMARY: On February 3, 1986, Knox 


County requested that EPA delegate 
authority for implementation and 
enforcement of certain standards in 40 
CFR Part 60 (Standards of Performance 
for Stationary Sources) and 40 CFR Part 
61 (National Emission Standards for 
Hazardous Air Pollutants). Since EPA's 
review of pertinent Knox County laws, 
rules, and regulations showed them to 
be adequate for the implementation and 
enforcement of the federal standards, 
the Agency has made the delegation as 
requested. ; 


EFFECTIVE DATE: The effective date of 
the delegation of authority to Knox — 
County is March 3, 1986. 


ADDRESSES: Copies of the request for 


delegation of authority and EPA’s letter | 


of delegation may be examined during 
normal business hours at the following 
locations. 


Environmental Protection Agency, 
Region IV, Air Programs Branch, 345 
Courtland Street, NE, Atlanta, GA 
30365 

Knox County Department of Air 
Pollution, City/County Building, Suite 
L222, 400 Main Street, Knoxville, TN 
37902. 


FOR FURTHER INFORMATION CONTACT: 
Rosalyn Hughes of the EPA Region [V 
Air Programs Branch, at the above 
address and telephone (404) 347-3286 
(FTS: 257-3286). 

SUPPLEMENTARY INFORMATION: Sections 
101, 111(c)(1) and 112(d)(1) of the Clean 
Air Act authorize EPA to delegate 
authority to implement and enforce the 


standards set out in 40 CFR Part 60, 
Standards of Performance for New 
Stationary Sources (NSPS) and 40 CFR 
Part 61, National Emissions Standards 
for Hazardous Air Pollutants (NESHAP). 
On December 13, 1985, EPA updated 
the authority for implementation and 
enforcement of the NSPS-and NESHAP 
program to Knox County. On March 3, 
1986, Knox County requested delegation 
of authority of NSPS for Subparts FFF 
(Flexible Vinyl and Urethane Coating 
and Printing) and LLL (Onshore Natural 
Gas Processing: SO2 Emissions) and 
NESHAP for Subpart M (Asbestos). 
After a thorough review of the request 
the Regional Administrator determined 
that such a delegation was appropriate 
for these source categories with all the 
conditions set forth in the delegation 
letter of December 13, 1986. Knox. 
County sources subject to the 
requirements of Subparts FFF, LLL of 40 
CFR Part 60 and Subpart M of 40 CFR 
Part 61 will now be under the 
jurisdiction of Knox County. 


Authority: 42 U.S.C. 7401-7642. 
List of Subjects in 40 CFR Parts 60 and 
61 . 


Air pollution control, aluminum, 
ammonium, sulfate plants, asphalt, 
cement industry, coal, copper, electric 
power plants, glass and glass products, 
grains, intergovernmental relations, iron, 
lead, metals, metallic minerals, motor 
vehicles, nitric acid plants, paper and 
paper products industry, petroleum, 
phosphate, sewage disposal, steel 
sulfuric acid plants, waste treatment 
and disposal, zinc, tires, can surface 
coating, sulfuric acid plants, industrial 
organic chemicals, organic solvent 
cleaners, fossil fuel-fired steam 
generators, fiberglass insulation, 
synthetic fibers, incorporation by 
reference, asbestos, beryllium, mercury, 
reporting and recordkeeping 
requirements, vinyl chloride. 


Dated: March 20, 1986. 
Sanford W. Harvey, Jr., 
Acting Regional Administrator. 
[FR Doc. 86-7137 Filed 3-27-86; 8:45 am] 
BILLING CODE 6560-50-M 


Phillips Academy, Andover, MA to 
burn 2.2% until September 1, 1988. 


40 CFR Part 61 
[OAR-FRL-2995-8] 


National Emission Standards for 
Hazardous Air Pollutants; 
Amendments to General Provisions 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Final rule. 


SUMMARY: The Environmental Protection 
Agency (EPA) amended Subpart A, the 
General Provisions for national emission 
standards for hazardous air pollutants 
(NESHAPs), on November 7, 1985 (50 FR 
46284). The promulgated amendments 
included a list of substances for which 
EPA has published a notice that 
included consideration of the serious 
health effects, including cancer, from 
ambient air exposure to the substance. 
This notice amends this list to include 
additional substances. 

DATE: Effective April 1, 1986. 

FOR FURTHER INFORMATION CONTACT: 
Beth M. Hassett or Robert M. Schell, 
Pollutant Assessment Branch, Strategies 
and Air Standards Division (MD-12), 
Office of Air Quality Planning and 
Standards, U.S. Environmental 
Protection Agency, Research Triangle 
Park, N.C. 27711; FTS 629-5645 or (919) 
541-5645. 


* SUPPLEMENTARY INFORMATION: On 


November 7, 1985 (FR 46284), EPA 
promulgated amendments to Subpart A 
of Part 61. These amendments included 
the publication of a list of substances for 
which the Agency has published a 
Federal Register notice which included 
consideration of serious health effects, 
including cancer, from ambient exposure 
to the substance. This list was published 
for informational purposes only. 
Publication of this list serves to inform 
the public as to the status of EPA’s 
program for assessing potentially toxic 
air pollutants as well as to provide a 
useful reference for those Federal 
Register notices that EPA has published 
on potentially toxic air pollutants. This 
notice amends the previously published 
list to include recent notices which EPA 
has published for additional substances. 
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Paperwork Reduction Act 


These amendments do not add any 
information:collection burden for 
sources subject to standards currently in 
Part 61. Thus, this action is not an 
information collection request (ICR) 
under the Paperwork Reduction Act of 
1980, 44 U.S.C. et seq. 

Regulatory Flexibility Analysis 
Certification 

Pursuant to the provisions of 5 U.S.C. 
615(b), I hereby certify that these 
amendments to Part 61 will not have a 
significant economic impact on a 
substantial number of small entities. The 
amendments will not add any new 
regulatory requirements to Part 61, 
consequently, they will not add 
significant costs. 


List of Subjects in 40 CFR Part 61 


Asbestos, Beryllium, Benzene, 
Hazardous substances, Mercury, 
Radionuclides, Reporting and 
recordkeeping requirements, Vinyl 
Chloride. 

Dated: March 26, 1986. 

J. Craig Potter, 
Assistant Administrator for Airand 
Radiation. 


PART 61—[ AMENDED] 


1. The authority citation for Part 61 
continues to read as follows: 


Authority: 42 U.S.C. 7401, 7412, 7414, 7416, 
and 7601. 


2. Section 61.01 paragraph (b) is 
amended by adding the following entries 
alphabetically in the alphabetized list of 
substances. 


§61.01 Lists of pollutants and applicability 

of Part 61. 
(b) se 

1,3-Butadiene (50 FR 41466; October 10, 
1985) 

Cadmium (50 FR 42000; October 16, 
1985) 

Chloroform (50 FR 39626; September 27, 
1985) 

Chloroprene (50 FR 39632; September 27, 
1985) 

Ethylene Dichloride (50 FR 41994; 
October 16, 1985) 

Ethylene Oxide (50 FR 40286; October 2, 
1985) 

Hexachlorocyclopentadiene (50 FR 
40154; October 1, 1985) 

Methylene Chloride (50 FR 42037; 
October 17, 1985) 

{FR Doc. 86-7139 Filed 3-31-86; 8:45 am] 

BILLING CODE 6560-50-M 


GENERAL SERVICES 
ADMINISTRATION 


41 CFR Part 101-20 
[FPMR Temp. Reg. D-69, Supp. 5] 


Federal Employee Parking; Temporary 
Regulation 


AGENCY: Public Buildings Service, GSA. 
ACTION: Temporary Regulation. 


SUMMARY: This supplement extends to 
March 31, 1987, the expiration date of 
FPMR Temporary Regulation D-69. D-69 
sets forth revised policies and 
procedures concerning Federal 
employee parking. The regulation was 
developed as part of an effort to review 
and streamline GSA’s property 
management regulations. 


DATES: Effective date: April 1, 1986. 
Expiration date: March 31, 1987. 


FOR FURTHER INFORMATION CONTACT: 
John Quigley, Acting Director, 
Assignment Division (202-566-0059). 
SUPPLEMENTARY INFORMATION: The 
General Services Administration (GSA) 
has determined that this rule is not a 
major rule for the purpose of E.O. 12291 
of February 17, 1981, because it is not 
likely to result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs to consumers or 
others; or significant adverse effects. 
Therefore, a Regulatory Impact Analysis 
has not been prepared. GSA has based 
all administration decisions underlying 
this rule on adequate information 
concerning the need for, and 
consequences of, this rule; has 
determined that the potential benefits to 
society from this rule outweigh potential 
costs and has maximized the net 
benefits; and has chosen the alternative 
approach involving this least net cost to 
society. ; 

(Sec. 205({c), 63 Stat. 390; 40 U.S.C. 486{c)) 


In 41 CFR Chapter 101 this temporary 
regulation is added to the appendix at 
the end of Subchapter D. 

March 3, 1986. 


Federal Property Management Regulations 
Temporary Regulation D-69 


Supplement 5 


To: Heads of Federal agencies 
Subject: Federal Employee Parking 

1. Purpose. This supplement extends the 
expiration date of FPMR Temporary 
Regulation D-69. 

2. Effective date. April 1, 1986. 

3. Expiration date. This supplement expires 
on March 31, 1987. 
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4. Explanation of changes. The expiration 
date in paragraph 3 of FPMR Temporary 
Regulation D-69 is revised to March 31, 1987. 
Paul Trause, 

Acting Administrator of General Services 
[FR Doc. 86-7069 Filed 3-31-86; 8:45 am] 
BILLING CODE 6820-23-M 


41 CFR Part 101-39 
[FPMR Amendment G-77]) 


Interagency Fleet Management 
Systems 


AGENCY: Federal Supply Service, GSA. 
ACTION: Final rule. 


SUMMARY: The General Services 
Administration (GSA) is updating the 
policies and procedures concerning the 
management and operation of the 
Interagency Fleet Management System. 
Revisions to this part were made as a 
result of Interagency Motor Equipment 
Management Committee subcommittee 
recommendations and comments 
submitted by Federal agencies. 


EFFECTIVE DATE: April 1, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Larry Frisbee, Federal Supply 
Service, Fleet Management Division 
(703-557-1288). 


SUPPLEMENTARY INFORMATION: GSA has 
determined that this rule is not a major 
rule for the purposes of Executive Order 
12291, dated February 17, 1981, because 
it is not likely to result in an annual 
effect on the economy of $100 million or 
more; a major increase in costs to 
consumers or others; or significant 
adverse effects. GSA has based all 
administrative decisions underlying this 
rule on adequate information concerning 
the need for, and consequences of, this 
rule; has determined that the potential 
benefits to society from this rule 
outweigh the potential costs and has 
maximized the net benefits; and has 
chosen the alternative approach 
involving the least net cost to society. A 
draft of proposed change to 41 CFR 101- 
39 was distributed to the members of the 
Interagency Motor Equipment 
Management Committee representing 19 
major civilian executive agencies. 
Comments were received and 
reconciled, as appropriate. 
Subsequently, a proposed rule was 
published in the Federal Register on 
April 11, 1985 (50 FR 14260), requesting 
further comments from interested 
parties. A separate copy of the proposed 
rule was furnished to each member of 
the Interagency Advisory Committee on 
Regulatory Review. In response to the 
proposed rule, several additional agency 
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comments were received, These have 
also been adopted, where appropriate. 
The Federal Property Management — 
Regulation (FPMR), Part 101--39 (41 CFR 
101-39) is revised to reflect the current 
operating policies of the newly 
designated Interagency Fleet 
Management System (formerly the 
Interagency Motor Pools System.) 


List of Subjects in CFR Part 101-39 


Government property management, 
Motor vehicles, Safety and claims. 


Title 41 CFR Part 101-39 is revised to 
read as follows: 


"PART 101-39—INTERAGENCY FLEET 
MANAGEMENT SYSTEMS 


Sec. 
101-39.000 Scope of part. 


Subpart 101-39.0—General Provisions 


101-39.001 Authority. 
101-39.002 Applicability. 
101-39.003 Financing. 
101-39.004 Optional operations. 


Subpart 101-39.1—Establishment, 
Modification, and Discontinuance of 
Interagency Fleet Management Systems 


101-39.100 General. 

101~39.101 Notice of intention to begin a 
study. 

101-39.101-1 . Agency cooperation. 

101-39.102 Determinations. 

101-39.102-1 Records, facilities, personnel, 
and appropriations. 

101-39.102-2 Effective date of 
determination. 

101-39.103 Agency appeals: 

101-39.104 Notice of establishment of a fleet 
management system. 

101-39.104-1 Transfers to a fleet 
management system. 

101-39.104-2 Reimbursement. 

101-39.105 Discontinuance or curtailment of 
service. 

101-39,.105-1 Transfers tial discontinued or 
curtailed fleet management systems. 

101-39.105-2 Agency requests to withdraw 
participation. 

101-39.106 Unlimited exemptions. 

101-39.107 Limited exemptions. 


Subpart 101-39.2—interagency Fleet 
Management System Services 


101-39.200 Scope. 

101-39.201 Services available. 

101-39.202 Contractor authorized services. 

. 101-39.203 Obtaining motor vehicles for a 
short-term use. 

101-39.203-1 Obtaining motor vehicles 
while on temporary duty travel. 

101-39.204 Obtaining motor vehicles for 
indefinite assignment. 

101-39.205 Commercial leasing of motor 
vehicles. 

101-39.206 Seasonal or unusual 
requirements. 

101-39.207' Reimbursement for services. 

101-39.208 Vehicles removed from defined 
areas. 


Subpart 101-39.3—Use and Care of 
interagency Fleet Management System 
Vehicles y 


General. 
Utilization guidelines. 
Rotation. 


101-39.300 

101-39.301 

101-39.302 

101-39.303 Maintenance. 

101-39.304 Modification or installation of 
accessory equipment. 

101-39.305 Storage. 

101-39.306 Operator's packet. 

101-39.307 Grounds for withdrawal of 
vehicle. 


Subpart 101-39.4—Accidents and Claims 


101-39.400 General. 

101-39.401 Reporting of accidents. 

101-39.402 Recommendations for 
disciplinary action. 

101-39.403 Investigations. 

101-39.404 Claims in favor of the 
Government. 

101-39.405 Claims against the Government: 

101-39.406 Responsibility for damages. 

101-39.407 Accident records. 


Subpart 101-39.5—101-39.48—[ Reserved] 


Subpart 101-39.49—Illustrations of Forms 


101-39.4900 Scope of subpart. 

101-39.4901 Standard forms. 

101-39.4901-91 Standard Form 91, 
Operator's Report of Motor Vehicle 
Accident. : 

101-39.4901-91-A Standard Form 91-A, 
Investigation Report of Motor Vehicle 
Accident. 

101-39.4901-94 . Standard Form 94, 
Statement of Witness. 

101-39.4903 Optional Forms. 

101-39.4903-26 Optional Form 26, Data 
Bearing Upon Scope of Employment of 
Motor Vehicle Operator. 

Authority: Sec. 205{c), 63 Stat. 390 (40. 
U.S.C. 486{c)). 


§ 101-39.000 Scope of part. 
This part prescribes policies 


_ governing the establishment and 


operation of Interagency Fleet 
Management Systems and operating 
procedures applicable to General 
Services Administration (GSA) Fleet 
Management Centers (referred to herein 
as the fleet management system and 
centers). 


Subpart 101-39.0—General Provisions 


§ 101-39.001 Authority. 
Section 211 of the Federal Property 


and Administrative Services Act of 1949, 


as amended, (40 U.S.C. 491), requires 
that the Administrator of General 
Services will, to the extent that he 
determines that so doing is 
advantageous to the Government in 
terms of economy, efficiency, or service, 
and after consultation with, and with 
due regard to the program activities of 
the agencies concerned, (a) consolidate, 
take over, acquire, or arrange for the 
operation by any executive agency of 
motor vehicles and other related 
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equipment and supplies for the purpose 
of establishing fleet management 
systems.to serve the needs of executive 
agencies; and (b) provide for the 
establishment, maintenance, and 
operation (including servicing and 
storage) of fleet management systems 
for transportation of property cr 
passengers, and for furnishing such 
motor vehicles and related services to 
executive agencies. The exercise of this 
authority is subject to regulations issued 
by the President, which are set forth in 
Executive Order 10579, dated November 
30, 1954. 


§ 101-39.002 Applicability. 


The regulations in this part apply to 
all executive agencies of the Federal 
Government to the extent provided in 
the Act. 


§ 101-39.003 Financing. 


(a) Section 211(4) of the Federal 
Property and Administrative Services 
Act, 1949, as amended, provides that the 
General Supply Fund, provided for in 
section 109 of the Act, shall be available 
for use by or under the direction and 
control of the Administrator of General 
Services for paying all elements of cost 
incident to the establishment, 
maintenance, and operation of fleet 
management systems. 

(b) When an agency other than GSA 
operates a fleet management system, the 
financing and accounting methods shall 
be developed by GSA in cooperation 
with the agency concerned. 


§ 101-39.004 Optional operations. 


Nothing in this part shall preclude the 
establishment or operation of fleet 
management systems by GSA or by 
other agencies which are to be operated 
on the basis of optional use by executive 
or other agencies under arrangements 
worked out between the agencies 
concerned and GSA. 


Subpart 101-39.1—Establishment, 
Modification, and Discontinuance of 
interagency Fleet Management 
Systems 


§ 101-39.100 General. 


GSA will conduct studies of the 
operation and costs of motor vehicle 
and motor vehicle services in selected 
geographical areas to determine the 
advisability of establishing fleet 
management systems. 

(a) Based on these studies, the 
Administrator of General Services, with 
the assistance of the affected agencies, 
shall develop necessary data and cost 
statistics for use in determining the 
feasibility of establishing a fleet 





‘11024 


management system i in the geographical 
area studied. 


(b) If the Administrator, GSA, 
determines that a fleet management 
system shall be established, a formal 
determination is prepared to that effect. 

(c) In the event the Administrator, 
GSA, decides that the establishment of a 
fleet management system is not feasible, 
the head of each agency concerned will 
be notified. 

(d) In the making of determinations 
for the establishment of fleet 
management systems, the 
Administrator, GSA, will, to the extent 
consistent with the provisions of section 
1(b) of Executive Order 10579, observe 
the policies outlined in the Office of 
Management and Budget (OMB) Circular 
A-76, for the utilization of commercial 
facilities. 

(e) Except as provided in this subpart, 
all Government motor vehicles 
subsequently acquired for official 
purposes which are stored, garaged, or 
operated within the boundaries of a fleet 
management system shall also be 
consolidated into and operated under 
the control of this system. 

(f) Fleet management systems 
established under this subpart provide 
for furnishing motor vehicles and related 
services to executive agencies. So far as 
practicable, these services will also be 
furnished to any executive agency, 
mixed-ownership corporation, or the 
District of Columbia upon its request. 
Such services may be ished, as 
determined by the Administrator, GSA, 
through the use, under rental or other 
arrangements, of motor vehicles of 
private fleet operators, commercial 
companies, local or interstate common 
carriers, or Government-owned motor 
vehicles, or combinations thereof. 


§ 101-39.101 Notice of intention to begin a 
study: 


When, after preliminary investigation, 
the Administrator, GSA, has ascertained 
the possibilities of economies to be 
derived through the establishment of a 
fleet management system in a specific 
area, he will notify the head of each 
agency concerned, at least 30 calendar 
days in advance of the intent to conduct 
a study to develop data and justification 
as to the advisability and feasibility of 
establishing a fleet management system. 
The notification, in writing, will include: 

(a) The approximate geographical 
area-to be included in the study; and 

(b) The date on which the study will 
begin. 


§ 101-39.101-1 Agency cooperation. 
(a) As provided by Executive Order 

10579, the head of each executive 

agency receiving notice that GSA will 


conduct a study will designate 
representatives with whom members of 
the GSA staff may consult and who will 
furnish information and assistance to 
the GSA staff, including reasonable 
opportunities to observe motor vehicle 
operations and facilities and to examine 
pertinent cost and other records. Such 
information shall include the inventory, 
management, operation, maintenance, 
and storage of motor vehicles, motor 
vehicle facilities, and motor vehicle 
services in the area, including location, 
use, need, cost, and personnel involved. 

(b) In the absence of recorded 
information, GSA will assist in 
preparing agency estimates, if 
requested, or will develop the necessary 
data. 


- §101-39.102 Determinations. 


Each determination to establish a fleet 
management system will include: 

(a) A description of the proposed 
operation, including the types of service 
and the geographic area and executive 
agencies or parts of agencies to be 
served; 

(b) The name of the executive agency 
designated to be responsible for 
operating the fleet management system 
and the reason for such designation; 

(c) A statement indicating the motor 
vehicles and related equipment and 
supplies to be transferred and the 
amount of reimbursement, if any, to be 
made; and 

(d) An analytical justification to 
accompany each determination, 
including a comparison of estimated 
costs of the present and proposed 
methods of operation, an estimate of the 
savings to be realized through the 
establishment of the proposed fleet 
management system, a description of the 
alternatives considered in making the 
determination, a statement concerning 
the availability of privately owned 
facilities and equipment, and the 
feasibility and estimated cost 
(immediate and long-term) of using such 
facilities and equipment. 


§ 101-39.102-1 Records, facilities, 
personnel, and appropriations. 

(a) If GSA decides to establish a fleet 
management system, GSA, with the 
assistance of the agencies concerned, 
will prepare and present to the Director, 
OMB, a schedule of those records, 
facilities, personnel, and appropriations, 
if any, that are proposed for transfer to 
the fleet management system. The 
Director, OMB, will determine the 
records, facilities, personnel, and 
appropriations, if any, to be transferred. 

(b) The Administrator of General 
Services will furnish a copy of each 
determination, with a copy of the 
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schedule of proposed transfer of 
records, facilities, personnel, and 
appropriations, to the Director, OMB, 
and to each agency affected. 


§ 101-39.102-2 Effective date of 
determination. 

Unless a longer time is allowed, any 
determination made by the 
Administrator, GSA, shall become 
binding on all affected executive 
agencies 45 calendar days after 
issuance, except with respect to any 
agency which appeals or requests an 
exemption from any determination in 
accordance with § 101-39.103. 


§ 101-39.103 Agency appeals. 

(a) Any executive agency may appeal 
or request exemption from any or all 
proposals affecting it which are 
contained in a determination. Appeals 
shall be submitted, in writing, within 45 
calendar days from the date of the 
determination to the Director, OMB, 
with a copy to the Administrator of 
GSA. Appeals shall be accompanied by 
factual and objective supporting data 
and justification. 

(b) The Director, OMB, will review 
any determination which an executive 
agency has appealed and will make a 
final decision on that appeal. The 
Director, OMB, will decide within 75 
calendar days after he or she receives 
the appeal, or as soon thereafter as 
practicable, on the basis of information 
contained in GSA’s determination, the 
executive agency appeal, and any 
supplementary data submitted by GSA 
and the contesting agency. The Director, 
OMB, will send copies of decisions to 
GSA and to the heads of other executive 
agencies concerned. 

(c) With reference to each appeal, the 
decision of the Director, OMB, if he or 
she holds that the GSA's determination 
shall apply in whole or in part to the 
appealing agency, will state the extent 
to which the determination applies and 
the effective date of its application. To 
the extent that the decision on an appeal 
does not uphold GSA’s determination 
the, determination will be of no force 
and effect. 


§ 101-39.104 Notice of establishment of a 
fleet management system. 

GSA will inform each affected agency 
of the time schedule for establishment of 
a fleet management system and of the 
agency's responsibility for transferring 
personnel, motor vehicles, maintenance, 
storage and service facilities, and other 
involved property. Arrangements will be 
made for discussions at the local level 
between the agencies concerned and the 
agency responsible for operating the 
fleet management system in order to 
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work out any problems pertaining to 
establishing and operating fleet 
management systems. 


§ 101-39.104-1 Transfers to a fleet 
management system. 

(a) All Government-owned motor 
vehicles acquired by executive agencies 
for official purposes which are operated, 
stored, or garaged within the designated 
area of a fleet management system 
(except those vehicles specifically 
exempt by § 101-39.106 and § 101- 
39,107, or by the determination of GSA, 
or by the decisio« of the Director, OMB, 
and other related equipment and 
supplies shall, when requested by the 
Administrator, GSA, in accordance with 
a determination, be transferred to the 
control and the responsibility of the fleet 
management system. Facilities, 
personnel, records, and appropriations, 
as determined by the Director, OMB, 
pursuant to § 101-39.-102-1, shall be 
included in the transfer. 

(b) Transfers of Government-owned 
motor vehicles to the control and 
responsibility of the fleet management 
system shall be accomplished with 
transfer forms of the transferring agency 
or forms furnished by GSA. Each 
~ transferring agency shall: 

(1) Prepare a transfer document listing 
each vehicle to be transferred; 

(2) Forward a signed copy to the 
appropriate office of the GSA Regional 
Comptroller; 

(3) Furnish two copies of the transfer 
document to the fleet management 
system receiving the vehicles; and 

(4) Forward an additonal copy of the 
transfer document to the fleet 
management system, when a signed 
receipt is required by the transferring 
agency. 


§ 101-39.104-2 Reimbursement. 


Reimbursement for the motor vehicles 
and related equipment and supplies 
acquired by agencies through 
expenditure made from and not 
previously reimbursed to any revolving 
or trust fund authorized by law, shall be 
made by GSA in an amount equal to the 
fair market value of the vehicle, 
equipment, or supplies so taken over, as 
required by law (40 U.S.C. 491(g)). 


§ 101-39.105 Discontinuance or 
curtailment of service. 

(a) If, during any reasonable period 
not exceeding 2 successive fiscal years, 
no actual savings are realized from the 
operation of any fleet management 
system, the Administrator, GSA, will 
discontinue the fleet management 
system concerned. 

(b) The Administrator, GSA, may 
discontinue or curtail a fleet 


management system when he or she 
determines that it is not the most 
economical method of providing the 
required motor vehicle service. The 
Administrator, GSA, will give at least 60 
calendar days notice of his intent to the 
heads of executive agencies affected 
and to the Director, OMB, before. taking 
action. 


§ 101-39.105-1 Transfers from 
discontinued or curtailed fleet management 
systems. 

When a fleet management system is 
discontinued or curtailed, transfers of 
vehicles and related equipment and 
supplies, personnel, records, facilities, 
and funds as may be appropriate will be 
made, subject to the approval of the 
Director, OMB. Reimbursement for 
motor vehicles and related equipment 
and supplies acquired by GSA through 
expenditure made from, and not 
previously reimbursed to the General 
Supply Fund, or any revolving or trust 
fund authorized by law, shall be made 
by the agency receiving the motor 
vehicles and related equipment and 
supplies in an amount equal to the fair 
market value, as required by law (40 
U.S.C. 491(g)). 


§ 101-39.105-2 Agency requests to 
withdraw participation. 

(a) Executive agencies receiving motor 
vehicle services from fleet management 
systems may request discontinuance or 
curtailment of their participation after 1 
year of participation or if the need for 
these services ceases. Requests shall be 
submitted to the Administrator, GSA, 
with factual justification. 

(b) If the Administrator, GSA, does 
not agree with these requests and is 
unable to make arrangements which are 
mutually acceptable to GSA and the 
agency concerned, the agency's request 
for discontinuance or modification and 
the explanation of the Administrator, 
GSA, denying the request will be 
forwarded to the Director, OMB, who 
will make the fina! and binding decision. 


§ 101-39.106 Unlimited exemptions. 

Unlimited exemptions from inclusion 
in the fleet management system are 
granted to the specific organizational 
units or actiyities of executive agencies 
listed below: 

(a) Any motor vehicle regularly used 
by an agency in the performance of 
investigative, law enforcement, or 
intelligence duties if the head of that 
agency or designee makes a 
determination, in writing (a copy of 
which shall be forwarded to the 
Administrator of General Services), that 
the exclusive control of such vehicles is 
essential to the effective performance of 
those duties. Vehicles regularly used for 
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common administrative purposes not 
directly connected with the performance 
of law enforcement, investigative, or, 
intelligence duties shall not be 
exempted from inclusion. 

(b) Motor vehicles designed or used 
for military field training, combat, or 
tactical purposes, or used principally 
within the confines of a regularly 
established military installation. 

{c) Any motor vehicle exempted from 
the display of conspicuous identification 
by the Administrator, GSA, when 
identification as a Government vehicle 
would interfere with the purpose for 
which it is acquired and used. 

(d) Unless inclusion is mutually 
agreed upon by the Administrator, GSA, 
and the head of the agency concerned: 

(1) Motor vehicles for the use of the 
heads of the executive agencies, 
ambassadors, ministers, charges 
d‘affaires, and other principal 
diplomatic and consular officials. 

(2) Motor vehicles regularly and 
principally used for the transportation of 
diplomats and representatives of foreign 
countries or by officers of the 
Department of State for the conduct of 
official business with representatives of ° 
foreign countries. . 

(3) Motor vehicles regularly used by 
the United States Postal Service for the 
distribution and transportation of mail. 


§ 101-39.107 Limited exemptions. 


The Administrator, GSA, may exempt 
those vehicles which, because of their 
design or the special purposes for which 
they are used, cannot, advantageously 
be incorporated in the fleet management 
system, if the exemption has been 
mutually agreed upon by the 
Administrator and the head of the 
executive agency concerned. Limited . 
exemption will normally be restricted to: 

(a) Special-purpose motor vehicles. 
Motor vehicles acquired for special 
purposes and which, because of special 
design, use, or fixed special equipment 
cannot advantageously be included in a 
consolidated operation. Such vehicles 
may include fire trucks, transit mix 
trucks, pole trailers, dollies, cable reels, 
trailer coaches; trucks with mounted 
equipment, such as air compressors, 
cranes, line maintenance equipment, 
snow removal equipment, and 
bituminous carrying equipment, and 
other similar equipment; or 

(b) Motor vehicles operated outside 
the defined geographical area of the 
fleet management system. Motor 
vehicles which are operated almost 
entirely outside the geographical area of 
an established fleet management 
system, which are occasionally operated 
within the area for trips by field 
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employees to and from headquarters 
located within the area, but are not used 
for.other transportation purposes within 
the area. 


Subpart 101—39.2—interagency Fleet 
Management System Services 


§ 101-39.200 Scope. 

This subpart defines the procedures 
for acquiring motor vehicles and related 
services provided by interagency fleet 
management systems. Local 
transportation services for Government 
personnel and property are provided by 
the system to efficiently meet the 
authorized requirements of participating 
agencies. These services may be 
furnished through commercial rental 
companies, private sector fleet 
operators, local or interstate common 
carriers, the Government, or a 
combination of the above. 


§ 101-39.201 Services available. 

Fleet management system vehicles 
and services shall be used in connection 
with official business only. Available 
fleet management system services may 
include any or all of the following: 

(a) Motor vehicles for daily or short- 
term use, exclusive of temporary duty 
requirements; 

(b) Motor vehicles for indefinite 
assignment; 

(c) Shuttle run or similar services; 

(d) Driver services; 

(e) Bus or transit service; and 

(f)} Other related services, including 
servicing and storage of moior vehicles. 


§ 101-39.202 Contractor authorized 
services. 


(a) Agencies and authorized 
contractors and subcontractors shall use 
related fleet management system 
services solely for official purposes. 

(b) To the extent available, agencies 
and authorized contractors and 
subcontractors may use fleet 
management system services ona - 
reimbursable basis to provide 
maintenance, repair, storage, and 
service station services for Government- 
owned or -leased equipment which is 
not controlled by a fleet management 
center, or for authorized contractor- 
owned or -leased equipment used in the 
performance of Government contracts. 


§ 101-39.203 Obtaining motor vehicies for 
short-term use. 

Any participating Federal agency, 
bureau, or activity may obtain vehicles 
for short-term local use through the 
Interagency Fleet Management System. 
This support is available for official 
travel performed locally or within 
commuting distance of an employee's 
designated post of duty. Arrangements 


for these vehicles will be made by the 
fleet management center serving the 


’ local area. The requesting agency 


official or employee must be authorized 
to place orders for vehicle support and 
provide a complete billing address and 
GSA billed office address code (BOAC) 
at the time an order is placed. Agencies 
requiring a BOAC may obtain one by 
writing the General Services 
Administration, ATTN: FBF, 
Washington, DC 20406. 


§ 101-39.203-1 Obtaining motor vehicies 
while on temporary duty (TDY) travel. 

Federal employees on TDY requiring 
short-term use of vehicles in the 
destination area shall obtain service 
directly from the appropriate sources 
listed in the Federal Travel Directory 
(available from the Superintendent of 
Documents, Government Printing Office, 
Washington, DC 20402). 


§ 101-39.204 Obtaining motor vehicles for 
indefinite assignment. 


(a) An agency requiring fewer than 5 
additional vehicles at one time may 
contact the appropriate fleet 
management center or the appropriate 
GSA regional Customer Service Bureau 
Office, Attention: Regional Fleet 
Manager (see § 101-40.101-1), for a 
determination as to vehicle availability. 
If vehicles are available, arrangements 
for the assignments will be made by the 
issuing fleet management center. 

(b) If a determination is made that 
support is not available for fewer than 5 
vehicles, or if an agency requires 5 or 
more additional vehicles at one time, a 
written request shall be sent to the 
General Services Administration, 
ATTN: FBF, Washington, DC 20406. The 
request shall be made at the assistant 
secretary level (or désignee) and include 


the following information, at a minimum: 


(1) A certification that the request for 
the vehicle(s) has not been denied by 
the Congress, the Office of Management 
and Budget, or agency headquarters, 
and that public or private means of 
transportation are not suitable or 
available; 

(2) The number and types of vehicles 
required is limited to passenger vehicle 
class IA, IB, or II unless the agency head 
(or designee) has certified that larger 
vehiclefs) are essential to the agency's 
mission; 

(3) Location where vehicles are 
needed; 

(4) Date required—earliest and latest 
date acceptable; 

(5) Anticipated length of assignment; 

(6) Projected utilization (normally in 
terms of miles); 

(7) Certification of funding; 
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(8) Agency's billing address and 
BOAC; 

(9) Agency contact, including name, 
address and telephone number; 

(10) Program area requiring vehicles; 
and 

(11) An indication of whether the 
agency requests leasing authority if GSA 
cannot provide the vehicles and the 
anticipated duration of the lease. 

(c) Fhe General Services 
Administration, ATTN: FBF, will advise 
the agency whether vehicle support can 
be provided through the Interagency 
Fleet Management System, or whether 


_ the agency should proceed with 


commercial leasing action. 


§ 101-39.205 Commercial leasing of motor 
v 

All new requirements for 
commercially leased motor vehicles, 
that are needed by Federal executive 
agencies for 60 consecutive days or 
more shall be submitted to the General 
Services Administration, ATTN: FBF, 
Washington, DC 20406 for appropriate 
action. The request shall include full 
justification of the need for the 
commercially leased vehicles and all 
information specified in § 101-39.204 
(b)(1) through (b)(11). GSA will advise 
the agency that the vehicle support will 
be provided through the fleet 
management system, or that the agency 
should proceed with the commercial 
leasing action. 


§ 101-39.206 Seasonal or unusual 
requirements. 

Agencies or activities having seasonal 
or unusual requirements for vehicles or 
related services shall inform the fleet 
management center as far in advance as 
possible. Normally, notice shall be given 
not less than 3 months in advance of the 
need. 


§ 101-39.207 Reimbursement for services. 


(a) The using agency will be billed for 
fleet management system services 
provided for under this part at rates 
fixed by GSA. Such rates are designed 
to recover applicable costs and to reflect 
equitably the differentials in the 
operating cost of the various types and 
classes of vehicles. Rates will be 
reviewed periodically to determine that 
reimbursement is sufficient to recover 
applicable costs, and that rates for types 
and classes of vehicles or services are 
equitable. 

(b) Fleet management system services 
provided to authorized cost 
reimbursable contractors and 
subcontractors may be billed directly to 
those activities or.to the responsible 
agency. 
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(c) GSA Regional Administrators will 
issue, as appropriate, regional bulletins 
announcing the GSA vehicle rental rates 
applicable in their respective regions. 


§ 101-39.208 Vehicles reméved from 
defined areas. 

(a) Normally, vehicles shall not be 
permanently operated outside the area 
served by the issuing fleet management 
system. However, when agency 
programs necessitate vehicle relocation 
for a period exceeding 90 calendar days, 
the agency shall notify the issuing fleet 
management center of the following: 

(1) The location at which the vehicles 
are currently in use; 

(2) The date the vehicles were moved 
to the present location; and ; 

(3) The expected date the vehicles will 
be returned to the original location. 

(b) When vehicles will be 
permanently relocated outside the area 
served by the issuing fleet management 
system, the affected fleet manager 
should transfer the vehicles to the fleet 
management center nearest the new use 
location. 


Subpart 101-39.3—Use and Care of 
Interagency Fleet Management System 
Vehicles 


§ 101-39.300 General. 


(a) The objective of the fleet 
management system is to provide 
efficient and economical motor vehicle 
and related services to participating 
agencies. To attain this objective, 
policies and procedures for use and care 
of fleet management system vehicles 
provided to an agency or activity are 
prescribed in this subpart. 

(b) To operate a motor vehicle 
furnished by a fleet management 
system, civilian employees of the 
Federal Government shall have a valid 
State, District of Columbia, or 
Commonwealth operator's permit for the 
type of vehicle to be operated and some 
form of agency identification. Specific 
regulations covering procedures and 
qualifications of Government motor 
vehicle operators are contained in 5 CFR 
Part 930, issued by the Office of 
Personnel Management. 

(c) To operate a motor vehicle 
furnished by GSA, employees of Federal 
agencies shall wear safety belts 
whenever the vehicle is in operation. 

(d) Reasonable diligence in the care of 
fleet management system vehicles shall 
be exercised by using agencies and 
operators at all times. Officials or 
employees failing to take proper care of 
a vehicle may be refused further vehicle 
issuance after reasonable notice has 
been provided by GSA to the head of 
the local activity concerned. 


§ 101-39.301 Utilization guidelines. 


The following guidelines may be 
employed by agencies requesting fleet 
management system services, or by 
GSA, to determine whether miles 
traveled necessitate a full-time vehicle 
assignment. 

(a) Passenger-carrying vehicles. The 
utilization guidelines for passenger- 
carrying vehicles are a minimum of 3,000 
miles per quarter or 12,000 miles per 
year. 

(b) Light trucks and general purpose 
vehicles. The utilization guidelines for 
light trucks and general purpose 
vehicles are as follows: 

(1) Light trucks and general purpose 
vehicles, 12,500 lbs. Gross Vehicle 
Weight Rating (GVWR) and under— 
10,000 miles per year. 

(2) Trucks and general purpose 
vehicles, over 12,500 lbs. GVWR to 
24,000 lbs. GVWR—7,500 miles per year. 

(c) Heavy trucks and truck tractors. 
The utilization guidelines for heavy 
trucks and truck tractors are as follows: 

(1) Heavy trucks and general purpose 
vehicles over 24,000 lbs. GVWR—7,500 
miles per year. 

(2) Truck tractors—10,000 miles per 
year 

(d) Other trucks and special purpose 
vehicles. Utilization guidelines for other 
trucks and special purpose vehicles 
have not been established. However, the 
head of the local office of the agency or 
his/her designee shall cooperate with 
fleet management center personnel in 
studying the use of this equipment and 
take necessary action to ensure that it is 
fully utilized or returned to the fleet 
management system. 


§ 101-39.302 Rotation. 


Fleet management system vehicles 
assigend on high mileage assignments 
may be rotated with those on low 
mileage assignments to assure more 
uniform overall fleet utilization. In cases 
where the continued use of a vehicle is 
essential but its miles traveled are not 
consistent with utilization guidelines, 
the using agency may be required to 
justify, in writing, retention of the 
vehicle. 


§ 101-39.303 Maintenance. 


In order to ensure uninterrupted 
operation of fleet management system 
vehicles, safety and preventive 
maintenance inspections will be 
performed at regularly scheduled 
intervals as directed by GSA. Users of 
fleet management system vehicles shall 
comply with the safety and preventive 
maintenance notices and instructions 
issued for the vehicle. 
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§ 101-39.304 Modification or installation 
of accessory equipment. 

The modification of a fleet 
management system vehicle or the 
instaliation of accessory equipment on 
these vehicles can be accomplished only 
when approved by GSA. The request for 
such modification or installation shall 
be forwarded to the appropriate GSA 
regional Customer Service Bureau 
Office, Attention: Regional Fleet 
Manager, (see § 101-40.101-1), for 
consideration. 


§ 101-39.305 Storage. 


(a) Fleet management system vehicles 
shall be stored and parked at locations 
which provide protection from pilferage 
or damage. In the interest of economy, 
open storage shall be used whenever 
practicable and feasible. 

(b) The cost of parking and storing 
GSA fleet management system vehicles 
is the responsibility of the using agency. 
Prior to the procurement of other than 
temporary parking accommodations in 
urban centers (see § 101-18.102), 
agencies shall determine the availability 
of Government-owned or -controlled 
parking space in accordance with the 
provisions of § 101-17.101-6. 


§ 101-39.306 Operator’s packet. 


The fleet management system will 
provide each system vehicle with an 
operator's packet containing the 
following information and instructions. 
This information should remain in the 
vehicle at all times, except when 
inconsistent with authorized undercover 
operations. 

(a) Driver's responsibilities; 

(b) Requirement of use for official 
purposes only; 

(c) Instruction for: 

(1) Acquiring maintenance and repair 
authorizations; 

(2) Acquiring emergency supplies, 
services, and repairs; and 

_ (3) Reporting accidents. 

(d) The telephone numbers of 
responsible fleet management center 
employees to be called in case of 
accident or emergency; 

(e) Instructions on the use of the 
Standard Form 149, U.S. Government 
National Credit Card; 

(f) List of contractors from which 
vehicle operators may purchase items 
authorized by the SF 149, U.S. 
Government National Credit Card; 

(g) Accident reporting kit which 
contains: 

(1) Standard Form 91, Operator’s 
Report of Motor Vehicle Accident (for 
illustration of form, see § 101-39.4901- 
91); 





(2) Standard Form 94, Statement of 
Witness (for illustration of form, see 
§ 101-39.4901-94); 

(3) Ferm CA 1, Employee's Notice of 
Injury or Occupational Disease; and 

(4) Optional Form 26, Data Bearing 
Upon Scope of Employment of Motor 
Vehicle Operator {for illustration of 
form, see § 101-39.4903-26). 

Note.—The vehicle operator or assignee 
shall be personally responsible for 
safeguarding and protecting the SF 149, U.S. 
Government National Credit Card. 


§ 101-39.307 Grounds for withdrawal of 
vehicle. 


GSA may withdraw the issued vehicle 
from further use by the agency involved 
if it is determined that the using agency 
has not complied with the provisions of 
§ 101-39.3 or that the vehicle has been 
maintained or used improperly. 
Improper use includes, but is not limited 
to, credit card abuse and misuse, 
continued violation of traffic ordinances, 
at-fault accidents, reckless driving, 
driving while intoxicated, and use for 
other than official purposes. 


Subpart 101-39.4—Accidents and 
Claims 


§ 101-39.400 General. 

Officials or employees responsible for 
the operation of fleet management 
system vehicles shall exercise every 
precaution to prevent accidents. In case 
of an accident, the employee or official 
* concerned shall comply with the 
procedures established by this subpart. 


§ 101-39.401 Reporting of accidents. 

(a) The operator of the vehicle is 
responsible for notifying the following 
persons immediately, either in person or 
by telephone or telegram, of any 
accident in which the vehicle may be 
involved: 

(1) The manager of the fleet 
management center issuing the vehicle; 

(2) The employee's supervisor; and 

(3) State, county, or municipal 
authorities, as required by law. 

(b) In addition, the vehicle operator 
shall obtain and record information 
pertaining to the accident on Standard 
Form 91, Operator’s Report of Motor 
Vehicle Accident (for illustration of 
form, see § 101-39.4901-91). Only one 
copy of the Standard Form 91 is required 
and shall be furnished to the vehicle 
operator's supervisor. The vehicle 
operator shall also obtain the names, 
addresses, and telephone numbers of 
any witnesses and, wherever possible, 
have witnesses complete Standard Form 
94, Statement of Witness (For 
illustration of form, see §.101-39.4901- 
94), and submit the completed Standard 
Form 94 and other related information to 
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his or her supervisor. The vehicle 
operator shall make no statements as to 
the responsibility for the accident 
except to his or her supervisor or to a 
Government investigating officer. 

{c) Whenever a vehicle operator is 
injured and cannot comply with the 
above requirements, the agency to 
which the vehicle is issued shall report 
the accident to the State, county, or 
municipal authorities as required by 
law, notify the fleet manager of the 
center issuing the vehicle as soon as 
possible after the accident, and 
complete and process Standard Forms 
91 and 94. A complete copy of the 
accident report shall be forwarded to 
the appropriate GSA office as outlined 
in the vehicle operator's packet. 


§ 101-39.402 Recommendations for 
disciplinary action. 

If a vehicle operator fails to report an 
accident involving a fleet management 
system vehicle in accordance with 
§ 101-39.401, or if the operator has a 
record showing a high accident 
frequency or cost, GSA will notify the 
head of the operator’s agency, and will 
advise that either failure to report an 
accident or poor record is considered by 
GSA to be sufficient justification for the 
agency to suspend the right of the ~ 
employee to operate or use a fleet 
management system vehicle. 


§ 101-39.403 Investigation. 

(a) Every accident involving a fleet 
management system vehicle shall be 
investigated and a report furnished to 
the manager of the fleet management 
center which issued the vehicle. 

(b) When property damage is less 
than $500 and no bodily injury is 
involved, a copy of Standard Form 91 
and any other available supporting data 
shall be submitted. 

{c) When property damage is $500 or 
more and/or bodily injury is involved, 
the agency employing the vehicle 
operator shall investigate the accident 
within 48 hours after the actual time of 
occurrence. If an agency has not 
established accident investigating 
procedures, GSA will investigate the 
accident. Also, GSA may investigate 
any accident involving a fleet 
management system vehicle when 
deemed necessary. Should such 
investigation develop additional 
information, the additional data or facts 
will be furnished to the using agency for 
its information. 

(d) Two copies of the complete report 
of the investigation, including Standard 
Form 91-A, Investigation Report of 
Motor Vehicle Accident (for illustration 
of form, see § 101-39.4901-91-A), 
photographs, measurements, doctor's 
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certificate of bodily injuries, police 
investigation reports, operator's 
statement, agency's findings and 
determinations, witnesses’ statements, 
and any other pertinent data shall be 
furnished to the manager of the fleet 
management center issuing the vehicle. 


§ 101-39.404 Claims in favor of the 
Government. 


Whenever there is any indication that 
a party other than the operator of the 
fleet management system vehicle is at 
fault and that party can be reasonably 
identified, the agency responsible for 
investigating the accident shall submit 
all original documents and data 
pertaining to the accident and its 
investigation to the GSA Regional 
Counsel of the region that issued the 
vehicle. The Regional Counsel will 
initiate the necessary action to effect 
recovery of the Government's claim. 
Upon specific request of the using 
agency, the GSA Regional Counsel will 
notify that agency of the introduction of 
the Government's claim and provide 
pertinent information about the claim’s 
progress and final settlement. 


§ 101-39.405 Claims against the 
Government. 


(a) Whenever a fleet management 
system vehicle is involved in an 
accident resulting in damage to the 
property of, or injury to, a third party, 
and the third party asserts a claim 
against the Government based on the 
alleged negligence of the vehicle 
operator (acting within the scope of his 
or her duties), it shall be the 
responsibility of the agency employing 
the person who was operating the fleet 
management system vehicle at the time 
of the accident to make every effort to 
settle the claim administratively to the 
extent that the agency is empowered to 
do so under the provisions of 28 U.S.C. 
2672. It shall be the further 
responsibility of the agency, in the event 
that administrative settlement cannot be 
effected, to prepare completely, from an 
administrative standpoint, the 
Government's defense of the claim and 
thereafter to transmit the complete case, 
through appropriate agency channels, to 
the Department of Justice. 

(b) Except for the exclusions listed in 
§ 101-39.406, the agency employing the 
vehicle operator shall be financially 
responsible for damage to a fleet 
management system vehicle. 

(c) If a suit is filed against the agency 
using a fleet management system 
vehicle, the agency shall furnish the 
appropriate GSA Regional Counsel with 
a copy of all papers served in the action. 
When requested, GSA's Regional 
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Counsel will cooperate with and assist 
the using agency and the Department of 
Justice in defense of any action against 
the United States, the using agency, or 
the operator of the vehicle, arising out of 
the use of a fleet management system 
vehicle. 


§ 101-39.406 Responsibility for damages. 

(a) GSA will charge the using agency 
all costs resulting from damage, 

‘ including vandalism and theft, to a fleet 
management system vehicle which 
occurs during the period that the vehicle 
is assigned or issued to that agency, or 
to an employee of that agency; however, 
the using agency will not be held 
responsible for damages to the vehicle if 
it is determined by GSA, after a review 
of the documentation required by § 101- 
39.401, that damage to the vehicle 
occurred: 

(1) As a result of the negligent or 
willful act of a party other than the 
agency (or the employee of that agency) 
to which the vehicle was assigned or 
issued, and the identity of the party can 
be reasonably determined; 

(2) As a result of mechanical failure of 
the vehicle, and the using agency (or its 
employee) is not otherwise negligent. 
Proof of mechanical failure must be 
submitted; or 

(3) As a result of normal wear and 
tear such as is expected in the operation 
of a similar vehicle. 

(b) If an agency is held responsible for 
damages, GSA will charge all costs for 
removing and repairing the fleet 
management system vehicle to that 
agency. If the vehicle is damaged 
beyond economical repair, GSA will 
charge all costs to that agency, including 
the fair market value of the vehicle less 
any salvage value. Upon request, GSA 
will furnish an accident report regarding 
the incident to the agency. Each agency 
shall be responsible for disciplining its 
employees who are guilty of damaging 
fleet management system vehicles 
through misconduct or improper 
operation, including inattention. 

(c) If an agency has information or 
facts that indicate that it was not 
responsible for an accident, the agency 
may furnish the data to GSA requesting 
that costs charged to and collected from 
it be credited to the agency. GSA will 
make the final determination of agency 
responsibility based upon Government 
as well as police accident reports and 
any available witness statements. 


§ 101-39.407 Accident records. 

If GSA’s records of vehicle accidents 
indicate that a particular activity has 
had an unusually high accident 
frequency rate or a high accident cost 
per mile, GSA will so advise the using 


activity. Corrective action will be 
requested and GSA will cooperate in 
any reasonable manner possible to bring 
about improved performance. 


Subparts 101-39.5—101-39.48— 
[Reserved] 


Subpart 101-39.49—IIlustrations of 
Forms 


§ 101-39.4900 Scope of Subpart. 


This subpart illustrates forms 
prescribed or available in connection 
with the regulations on Interagency 
Fleet Management Systems prescribed 
in Part 101-39. 


§ 101-39.4901 Standard forms. 


(a) Standard forms illustrated in this 
section show the format, text, and 
arrangement and provide a ready source 
of reference. The subsection numbers in 
this section correspond with the 
standard from numbers. 

(b) Standard forms illustrated in this 
subpart 101-39.4901 may be obtained by 
submitting a requisition in FEDSTRIP 
format to the GSA regional office 
providing support to the requesting 
activity. 


§ 101-39.4901-91 Standard Form 91, 
Operator’s Report of Motor Vehicie 
Accident. 

Note.—The form illustrated in § 101- 
39.4901-91 is filed with the original document 
and does not appear in the Federal Register 
or the Code of Federal Regulations. 


§ 101-39.4901.91-A Standard Form 91-A, 
Investigation of Motor Vehicle Accident. 
Note.—The form illustrated in § 101- 
39.4901-91-A is filed with the original 
document and does not appear in the Federal 
Register or the Code of Federal Regulations. 


§ 101-39.4901.94 Standard Form 94, 
Statement of Witness. 

Note.—The form illustrated in § 101- 
39.4901-94 is filed with the original document 
and does not appear in the Federal Register 
or the Code of Federal Regulations. 


§ 101-39.4903 Optional forms. 


(a) Optional forms illustrated in this 
§ 101-39.4903 show their text, format 
and arrangement and provide a ready 
source of reference. The subsection 
numbers correspond with the optional 
form numbers. 

(b) Optional forms illustrated in this 
§ 101-39.4903 may be obtained by 
submitting a requisition in FEDSTRIP 
format to the GSA regional office 
providing support to the requesting 
activity. 
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§ 101-39.4903-26 Opiional Form 26, Data 


Bearing Upon Scope of Employment of 
Motor Vehicle Operator. 


Note.—The form illustrated in § 101- 
39.4903-26 is filed as part of the original 
document and does not appear in the Federal 
Register or the Code of Federal Regulations. 

Dated: February 20, 1986. 

Paul Trause, 

Acting Administrator of General Services. 
[FR Doc. 86-7070 Filed 3-31-86; 8:45 am] 
BILLING CODE 6820-24-M 


' DEPARTMENT OF HEALTH AND 


HUMAN SERVICES 
Public Health Service 
42 CFR Part 57 


Grants for Residency Training in 
Preventive Medicine 


AGENCY: Public Health Service, HHS. 
ACTION: Final regulations. 


SUMMARY: These regulations govern the 
award of grants to accredited schools of 
medicine, osteopathy and public health 
to assist in the planning and 
development of new residency training 
programs in preventive medicine; in the 
maintenance and improvement of 
existing residency training programs; 
and in providing financial assistance to 
trainees in the residency programs. 


EFFECTIVE DATE: These final regulations 
are effective on April 1, 1986, except for 
§ 57.3004(e), § 57.3007(a) and § 57.3010. 
For additional information concerning 
this effective date, see the information 
collection requirements below. 


FOR FURTHER INFORMATION CONTACT: 
Daniel N. Masica, M.D., Director, 
Division of Medicine, Bureau of Health 
Professions, Health Resources and 
Services Administration, Parklawn 
Building, Room 4C25, 5600 Fishers Lane, 
Rockville, Maryland 20857; telephone 
number 301-443-6190. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of December 9, 1983 (48 
FR 55272), the Assistant Secretary for 
Health, Department of Health and 
Human Services, with the approval of 
the Secretary, proposed to add a new 
Subpart EE to Part 57 of Title 42 of the 
Code of Federal Regulations to 
implement section 793 of the Public 
Health Service Act (the Act). This 
section, added by the Omnibus Budget 
Reconciliation Act of 1981, Pub. L. 97-35, 
authorizes the Secretary to make grants 
to and enter into contracts with schools 
of medicine, osteopathy and public 
health to meet the costs of projects to 
plan and develop new residency training 
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en 
existing residency training programs 

sccamslite qradidons Uanioeodaten aes 
authorizes financial assistance to 
trainees enrolled in preventive medicine 


programs. 

Section 793 of the Act requires 
applicants to demonstrate that they 
have or will have available full-time 
faculty members with training and 
experience in the fields of preventive 
medicine and support from other faculty 
members trained in public health and 
the relevant specialties and disciplines. 
The regulations require that this 
condition be met by the end of one year 
of grant support. The one-year period is 
provided in order to allow reasonable 
time for applicants to recruit faculty 
necessary to meet this requirement. 

The regulations define fields of 
preventive medicine to be the following 
group of basic components common to 
all preventive medicine specialties: 
biostatistics, epidemiology, 
administration of health and medical 
programs, environmental hazards to 
health, social, cultural and behavorial 
factors in medicine, and the application 
of prevention principles in clinical 
practice. This definition is based on the 
components of accredited preventive 
medicine residencies as determined by 
the Accreditation Council for Graduate 
Medical Education. 

To assure that funding under this 
program is applied to programs that 
meet minimal standards, awards will 
only be made to applicants that have 
accredited preventive medicine 
residency training programs. Applicants 
that propose to start new programs must 
provide the Secretary with evidence of 
approval by the appropriate accrediting 
body before grant awards are made in 
each fiscal year. 

According to statutory authorization, 
these regulations provide for financial 
assistance for preventive medicine 
residents. This assistance includes a 
stipend comparable to amounts paid to 
residents in other medical specialties. 
Financial assistance to trainees is 
limited by the regulations to two years 
of stipend support, excluding the clinical 
year of training. Clinical training is 
generally a prerequisite for most 
preventive medicine residency 
programs, and not a part of the 
residency training. In view of the limited 
number of preventive medicine 
residency programs which include the 
clinical year, support for this year is not 
provided. 

These regulations establish a funding 
preference for projects that propose to 
conduct residency training in the areas 
of general preventive medicine or public 
health, and for projects that plan to train 


at least four residents in the academic 
year and four residents in the field year. 
The funding preference for 

preventive medicine and public health 
residency training programs is 
established to promote the training of 
individuals who are especially needed 
to implement the Secretary’s initiative of 
health promotion and disease 
prevention. The second funding 
preference is introduced to encourage 
applicants to enroll a minimum number 
of residents to insure the stimulating 
educational atmosphere that a good peer 
group normally provides. 

The public comment period on the 
propose regulations closed on February 
7, 1984. The Department received two 
letters responding to the proposed 
regulations. The comments received and 
the Department's response to these 
comments are presented below. 

One respondent suggested that the 
two-year limit for stipend support to 
residents, § 57.3007, be reconsidered to 
provide three years of support, 
excluding the clinical year. The 
Department acknowledges that a fourth 
year of training is necessary for 
residents to meet board eligibility 
requirements. However, it is not 
required that this additional year of 
experience be obtained in a structured 
training program. Instead, the additional 
year requirement may be fulfilled by 
teaching, practice or research in 
preventive medicine. The Department 
believes that it must allocate the limited 
funds available to most effectively 
improve the supply of preventive 
medicine specialists. It was not 
considered cost-effective to support the 
additional year of training which usually 
can be obtained by the resident without 
stipend support. Therefore, the 
Department has made no change in the 
limitation of two years of stipend 
support to be provided to each resident. 

The second respondent suggested that 
the definition of “Field year” in 
§ 57.3002 be changed to indicate that the 
field year “may be” conducted at a site 
remote from the preventive medicine 
residency training program, rather than 
stating that it is “generally conducted” 
at a remote site. The Department has not 
adopted the suggested change since the 
definition does not establish a 
requirement that the field year of 
training be conducted at a site remote 
from that of the residency program. It is 
acknowledged that this year of training 
might not be conducted at a site remote 
from the training program in all 
instances, but that it is conducted at a 
site remote from the residency training 
program in most cases. The definition 
merely defines the term “Field year” as 
used throughout the regulations. 


Also, this respondent indicated a 
belief that the regulations exclude 
support for occupational medicine 
residency training programs. The 
Department has made no changes in 
response to this comment since the 


' definition of preventive medicine in .. 


§ 57.3002 specifically includes the 
specialty of occupational health. 

Lastly, the respondent commented 
that the extent to which the grant award _ 
will cover program costs is notably 
vague in § 57.3007. The Department 
believes that publication of detailed 
budget information in the regulations is 
not necessary since information 
concerning categorical budget items is 
provided in the instructions 
accompanying the application forms. 
Allowable and non-allowable expenses 
are discussed, by category, in the 
instructions in sufficient detail to assist 
the applicant in completing an 
application to the program. 

Although not a result of public 
comment, the following changes have 
been made in the proposed regulations. 

A new paragraph (e) has been added 
to § 57.3004 that requires all applicants 
to report their efforts to recruit minority 
and disadvantaged residents. This 
project requirement is added to alert 
applicants to the importance of 
providing opportunities for minority 
physicians to be trained and serve as 
preventive medicine specialists. 
Minority populations have special 
characteristics and health needs that 
may be best understood and addressed 
by a minority physician trained in a 
preventive medicine specialty. 

The history of the program including 
the number of residents who 
successfully completed the program has 
been added to § 57.3005 as a new 
evaluation criterion. It is important that 
the viability of each applicant is clearly 
understood when considering which 
applications merit approval for funding. 
Also, (b){ii) of this section has been 
changed to require applicants to plan to 
train at least four, rather than three, 
residents in both the academic year and 
in the field year to qualify for this 
funding preference. These numbers have 
been increased to encourage further 
expansion of the number of residents in 
training in view of a continuing shortage 
of preventive medicine specialists and 
through a larger cohort to provide a 
more stimulating educational 
atmosphere for the trainees. 

Section 57.3006(a) has been changed 
to reflect that the project period will not 
exceed three years, instead of five 
years, before requiring the project to 
recompete for additional funding. Three 
years is considered to be an adequate 
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length of time for grantees to achieve 
development, improvement and/or 
expansion of their programs and an 
appropriate time to judge whether 
additional funding is warranted. 

A sentence has been added to 
§ 57.3007(a) thai requires the applicant 
to document attempts to pursue other 
sources of funding. This change is to 
further impress on the applicant that 
funding through the grant program is 
intended to assist in the establishment 
of sound training programs that will 
eventually become capable of 
generating funds for continued operation 
through sources other than the Federal 
Government. 

Section 57.3009 has been changed in 
total to conform this section to the 
published PHS Technical 
Amendments—Final Rule (9/27/84, 49 
FR 38108). : : 


Paperwork Reduction Act 


The information collection 
requirements contained in § 57.3003 - 
have been approved by the Office of 
Management and Budget (OMB) under 
control number 0915-0093. Sections 
57.3004(e), 57.3007{a) and 57.3010 also 
contain information collection 
requirements. We will be submitting an 
information request to OMB for 
approval of these requirements under 
section 3507 of the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3507}. These 
requirements will not be effective until 
the Department obtains OMB approval. 
A notice will be published in the Federal 
Register when approval is obtained. 


Regulatory Flexibility Act.and Executive 
Order 12291 


These regulations govern a financial 
assistance program in which 
participation is voluntary. For this 
reason, the Secretary has determined 
that this rule is not a “major rule” under 
Executive Order 12291. Further, because 
the rule does not have a significant 
economic impact on a substantial 
number of small entities, a regulatory 
flexibility analysis under the Regulatory 
Flexibility Act of 1980 is not required. 


List of Subjects in 42 CFR Part 57 


Dental health, Education of the 
disadvantaged, Educational facilities, 
Educational study program, Emergency 
medical services, Grant programs— 
education, Grant programs—health, 
Health facilities, Health professions, 
Loan programs—health, Medical and 
dental schools, Scholarships and 
fellowships, Student aid. 

Accordingly, Subpart-EE is. added to 
Part 57 of Title 42 of the Code of Federal 
Regulations, as set forth below. 


(Catalog of Federal Domestic Assistance, No. 
13.117, Grants for Residency Training in 
Preventive Medicine) 
Dated: March 24, 1986. - 
Donald Ian Macdonald, M.D., 
Acting Assistant Secretary for Health 
Approved: March 26, 1988. 
Otis R. Bowen, M.D., 
Secretary. 


PART 57—[ AMENDED} 


Subpart EE—Grants for Residency Training 

in Preventive Medicine 

Sec. he 

57.3001 To what programs do these 
regulations apply? 

57.3002 Definitions. 

57.3003 Who is eligible to apply for a grant? 

57.3004 Project requirements. 

57.3005 How will applications be evaluated? 

57.3006 How long does grant support last? 

57.3007 How is the amount of the grant 
award determined? 

57.3008 For what purposes may grant funds 
be spent? 

57.3009 What additional Department 
regulations apply to grantees? 

57.3010 What other audit and inspection 
requirements apply to grantees? 

57.3011. Additional conditions. 

Authority: Sec. 793, Public Health Service 
Act, 95 Stat. 928. 


Subpart EE—Grants for Residency 
Training in Preventive Medicine 


§ 57.3001 To what programs do these 
regulations apply? 

These regulations apply to the award 
of grants under section 793 of the Public 
Health Service Act (42 U.S.C. 295h-1c) 
to schools of medicine, osteopathy and 
public health to meet the costs of 
projects to (a) plan and develop new 
approved residency training programs 
and to maintain or improve existing 
approved residency training programs in 
preventive medicine and (b} provide 
financial assistance to residency 
trainees enrolled in such programs. 


§ 57.3002 Definitions. 


“Academic year” means course work 
sufficient to satisfy the requirements for 
the Master of Public Health degree or its 
equivalent which is required by all 
approved residency programs. In the 


‘usual situation, this course work is 


taken during a single year. 

“Act” means the Public Health 
Service Act, as amended. 

“Approved residency training 
program” means the entirety or that part 
of a residency training program in 
preventive medicine which is fully or 
provisionally accredited by the 
Accreditation Council for Graduate 
Medical Education or approved by the 
American Osteopathic Association. 
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“Clinical year” means postgraduate 
training which provides experience in 
direct patient care including ambulatory 
and inpatient experience. The one year 
of required training can be provided in 
an accredited program in one of the 
recognized clinical specialiies or 
through clinical training sponsored by a 
preventive medicine residency training 
program. The clinical year is generally a 
prerequisite for the preventive medicine 
residency training program or the first 
year of such program. 

“Field year" means specialized 
instruction and supervised experience in 
the resident's selected area of emphasis, 
and is usually one year in duration. The 
field year is usually the last year of the 
preventive medicine residency training 
program and is generally conducted at a 
site remote from that of such program. 

“Fields of Preventive Medicine” 
means the following group of basic 
components common to all preventive 
medicine specialties (a) biostatistics, (b)} 
epidemiology, (c) administration of 
health and medical programs, (d) 
environmental hazards to health, (e) 
social, cultural and behavorial factors in 
medicine, and (f) the application of 
preventive principles in clinica} practice. 

“Full-time faculty” means an 
individual or individuals who are 
employed as faculty of a school of 
medicine, osteopathy or public health on 
a full-time basis as defined by the 
general policies of the applicant 
institution. 

“Nonprofit” as applied te any entity 
means an entity no part of the net 
earnings of which inures or may 
lawfully inure to the benefit of any 
private shareholder or individual. 

“Preventive Medicine” is a specialized 
area of medical practice composed of 
distinct disciplines.which use skills 
focusirg’on the health of defined 
populations in order to promote and 
maintain health and well-being and 
prevent disease, disability, and 
premature death. The specialties of 
preventive medicine are: general 
preventive medicine, public health, 
occupational health, and aerospace 
medicine. 

“Program Director” means an 
individual appointed by the grantee 
institution to direct and supervise the 
residency training program who is 
certified or otherwise qualified as 
required by the Accreditation Council 
for Graduate Medical Education. 

“Secretary” means the Secretary of 
Health and Human Services, and any 
other officer or employee of the 
Department of Health and Human 
Services to whom the authority involved 
has been delegated. 
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“State” means any one of the several 
States of the United States, the District 
of Columbia, the Commonwealth of 
Puerto Rico, the Commonwealth of the 
Northern Mariana Islands, the Virgin 
Islands, Guam, American Samoa, and 
the Trust Territory of the Pacific Islands. 


§ 57.3003 Who Is eligible to apply for a 
grant? 


Accredited public or non-profit 
private schools of medicine, osteopathy 
or public health located in a State are 
eligible to apply for a grant by 
submitting an application at the time 
and in the form that the Secretary may 
prescribe. To be eligible for a grant, an 
applicant must demonstrate that it has, 
or will have by the end of one year of 
grant support, full-time faculty with 
training and experience in the fields of 
preventive medicine and support from 
other faculty members trained in public 
health and other relevant specialties 
and disciplines. 

(Approved by the Office of Management and 
Budget under approval number 0915-0093) 


§57.3004 Project requirements. 

A project supported under this 
subpart must be conducted in 
accordance with the following 
requirements: 

(a) Each project must have a project 
director who works at the grantee 
institution on an appointment consistent 
with other major departments, heads or 
will head the unit, and has relevant 
training and experience in preventive 
medicine. , 

(b) Each project must have an 
appropriate administrative and 
organizational plan and appropriate 
staff and facility resources for the 
achievement of stated objectives. 

(c) Each project must systematically 
evaluate the educational program, 
including the performance and 
competence of trainees and faculty, the 
administration of the program, and the 
degree to which program and : 
educational objectives are met. 

(d) All field experiences must be 
supervised by a qualified faculty 
member. 

(e) All applicants must either 
demonstrate an increase in minority and 
disedvantaged residents or show 
evidence of efforts to recruit minority 
and disadvantaged residents. 


§ 57.3005 How will applications be 
evaluated? 

(a) After consulting with the National 
Advisory Council on Health Professions 
Education, established by section 702 of 
the Act, the Secretary will decide which 
applications to approve by considering 
among other factors: 


(1) The potential effectiveness of the 
proposed project in carrying out the 
training purposes of section 793 of the 
PHS Act; . 

(2) The extent of responsiveness to the 
project requirements described in 
§ 57.3004; 

(3) The administrative and 
management capability of the applicant 
to carry out the proposed project in a 
cost-effective manner; 

(4) The degree to which the proposed 
training program emphasizes health 
promotion and disease prevention; and 

(5) The degree to which the applicant 
demonstrates institutional commitment 
to the proposed program; and 

(6) The history of the program 
including number of residents who 
successfully completed the program. - 

(b) In determining the priority for 
funding of applications approved under 
paragraph (a) of this section, the 
Secretary will consider: (1) The relative 
merit of the proposed project based 
upon the factors in paragraph (a) of this 
section, and (2) whether the proposed 
project will: 

(i) Conduct residency training in the 
areas of general preventive medicine or 
public health; or 

(ii) Train at least [four] residents in 
the academic year and four residents in 
the field year and provide evidence that 
the projected number can be realized 
from a current or projected applicant 
pool. 


§57.3006 How long does grant support 
last? 


(a) The notice of grant award specifies 
the length of time the Secretary intends 
to support the project without requiring 
the project to recompete for funds. This 
period, called the project period, will not 
exceed three years. 

(b) Generally, the grant will initially 
be funded for one year, and subsequent 
continuation awards will also be for one 
year at a time. A grantee must submit a 
separate application to have the support 
continued for each subsequent year. 
Decisions regarding continuation 
awards and the funding levels of these 
awards will be made after consideration 
of such factors as the grantee’s progress 
and management practices, existence of 
legislative authority, and the availability 
of funds. In all cases, continuation 
awards require a determination by the 
Secretary that continued funding is in 
the best interest of the Federal 
Government. 

(c) Neither the approval of any 
application nor the award of any grant 
commits or obligates the Federal 
Government in any way to make any 
additional, supplemental, continuation 
or other award with respect to any 
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approved application or portion of an 
approved application. 

(d) Any balance of federally obligated 
grant funds remaining unobligated by 
the grantee at the end of a budget period 
may be carried forward to the next 
budget period, for use as prescribed by 
the Secretary, provided a continuation 
award is made. If at any time during a 
budget period it becomes apparent to 
the Secretary that the amount of Federal 
funds awarded and available to the 
grantee for that period, including any 
unobligated balance carried forward 
from prior periods, exceeds the grantee’s 
needs for the period, the Secretary may 
adjust the amounts awarded by 
withdrawing the excess. A budget 
period is an interval of time (usually 12 
months) into which the project period is 
divided for funding and reporting 
purposes. 


§ 57.3007 How is the amount of the grant 
award determined? 


(a) The amount of any award will be 
limited to that portion of the annual 
program costs which the Secretary 
determines, on the basis of the 
documentation required in the 
application, cannot reasonably be paid 
from other available funds. Moreover, 
the amount of any stipend will be 
limited to that portion of the annual 
amount normally paid to other residents 
by the applicant which the Secretary 
determines, on the basis of the 
documentation required in the 
application, cannot reasonably be paid 
from other available funds. The 
applicant must document attempts to 
pursue other sources of funding. 

(b) Stipend support may only be given 
to residents in the academic and field 
years of training, and support to each 
resident is limited to two years of 
training, excluding the clinical year. 


§ 57.3008 For what purposes may grant 
funds be spent? 


(a) A grantee shall only spend funds it 
receives under this subpart according to 
the approved application and budget, 
the authorizing legislation, terms and 
conditions of the grant award, 


applicable cost principles specified in 


Subpart Q of 45 CFR Part 74, and these 
regulations. 

(b) Grantees may not spend grant 
funds for sectarian instruction or for any 
religious purpose. 

§ 57.3009 What additional Department 
regulations apply to grantees? 


Several other regulations apply to 
grants under this subpart. These include, 
but are not limited to: 
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42.CFR Part 50, Subpart D—Public Health 
Service grant appeals procedure 

45 CFR Part 16—Procedures of the 
Departmental Grant Appeals Board 

45 CFR Part 46—Protection of human subjects 

45 CFR Part 74—Administration of grants 

45 CFR Part 75—Informal grant appeals 
procedures 

45 CFR Part 80—Nondiscrimination under 
programs receiving Federal. assistance 
through the Department of Health and 
Human Services effectuation of Title VI of 
the Civil Rights Act of 1964 

45 CFR Part 81—Practice and procedure for 
hearings under Part 80 of this Title 

45 CFR Part 83—Regulation for the 
administration and enforcement of Sections 
799A and 645 of the Public Health Service 
Act? 

45 CFR Part 84—Nondiscrimination on the 
basis of handicap in programs and 
activities receiving or benefiting from 
Federal financial assistance 

45 CFR Part 86—Nondiscrimination on the 
basis of sex in education programs and 
activities receiving or benefiting from 
Federal financial assistance 

45 CFR Part 91—Nondiscrimination on the 
basis of age in HHS programs or activities 
receiving Federal financial assistance 


§ 57.3010 What other audit and inspection 
requirements apply to grantees? 

Each grantee must, in. addition to the 
requirements of 45 CFR Part 74, meet the 
requirements of section 705 of the Act, 
concerning audit and inspection. 


§ 57.3011 Additional conditions. 

The Secretary may impose additional 
conditions in the grant award before or 
at the time of the award if he or she 
determines that these conditions are 
necessary to assure or protect the 
advancement of the approved activity, 
the interest of the public health, or the 
conservation of grant funds. 

[FR Doc. 86-7130 Filed 3-31-86; 8:45 am] 
BILLING CODE 4160-15-M 





FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 65 


{CC Docket No. 84-800; Phase I; FCC 86- 
114] 


Authorized Rates of Return for the 
Interstate Services of AT&T 
Communications and Exchange 
Telephone Carriers 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


' Section 799A of the Public Health Service Act 
was redesignated as section 704 by Pub. L. 94-464; 
section 845 of the Public Health Service Act'was 
redesignated as section 855 by Pub. L. 94-63. 


SUMMARY: This action codifies, and in 
addition addresses petitions for waiver 
and reconsideration of, the 
Commission's rules for determining and 
enforcing maximum allowable rates of 
return for the interstate services of 
AT&T and exchange telephone carriers. 
The original decision being reconsidered 
was published in the Federal Register on 
October 10, 1985, at page 41350. This 
action is taken by the Commission to 
balance the interests of ratepayers and 
investors by promoting just and 
reasonable rates. This action on 
reconsideration will establish an 
enforcement mechanism to ensure just 
and reasonable rates without imposing 
excessive burdens or costs on the 
carriers or the Commission. 

EFFECTIVE DATE: April 30, 1986. 
ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Steve Goodman, Common Carrier 
Bureau, (202) 632-0745. 
SUPPLEMENTARY INFORMATION: 


Memorandum Opinion and Order 


Authorized Rates of Return for the 
Interstate Services of AT&T 
Communications and Exchange 
Telephone Carriers (CC Docket No. 84- 
800, Phase I). 

This is a summary of the 
Commission’s Memorandum Opinion 
and Order, CC Docket No. 84-800, Phase 
I, adopted March 13, 1986, and released 
March 24, 1986. 

The full text of Commission Decisions 
are available for inspection and‘copying 
during normal business hours in the FCC 
Docket Branch (Room 230), 1919 M 


- Street, Northwest, Washington, DC. The 


Complete text of this decision may also 
be purchased from the Commission's 
Copy Contractor, International 
Transcription Service, (202} 857-3800, 
2100 M Street Northwest, Suite 140, 
Washington, DC 20037. 

In this decision the Commission is 
addressing petitions for reconsideration 
and waiver of the Phase I Order in CC 
Docket No. 84-800. Petitions for 
reconsideration were filed by: AT&T, 
Ameritech, BellSouth, Bell Atlantic, . 
Cincinnati Bell, GFE, NYNEX, Pacific, 
Southwestern Bell, United, US West, 
Southern New England and USTA. 
Petitions for waiver were submitted by: 
AT&T, Ameritech, Bell Atlantic and 
Cincinnati Bell. 

In its reconsideration petition, AT&T 
seeks elimination of category-by- 
category review and expansion of the 
increment above the prescribed rate of 
return for setting the maximum 
allowable rate of return from one-half of 
one percent to. three percent. In its 
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waiver request, AT&T seeks relief for 
1985 from the category-by-category 
earnings review, suggesting instead that 
the Commission only examine overall 
interstate returns for 1985. 

The Commission rejects AT&T's claim 
that application of category-by-category 
refunds during 1985 would constitute 
unlawful retroactive ratemaking. 
Specific ICAM category ceilings were 
prescribed by the Commission in 1981 in 
CC Docket No. 79-63. The Phase I Order 
actually increased the flexibility 
accorded AT&T: the increment was 
raised from 25 basis points to 50 basis 
points; two ICAM categories rather than 
three were specified; and earnings will 
be reviewed over a two-year period 
rather than a single year. While the 
Phase I category-by-category refund 
obligation is not unlawful, there is merit 
to AT&T's claim that it would be 
inequitable to apply that requirement 
throughout 1985. For reasons largely 
beyond its control, AT&T was unable to 
have tariffs in effect for the first four 
months of 1985 that were designed to 
earn the authorized return on each of 
the categories. Therefore, the initial 
review period under the Phase I Order 
requirements for AT&T wil! begin May 
1, 1985, and end December 31, 1986. 
Because the initial review period will be 
less than two full years, an additional 
ten basis points will be added to the | 
increment for that twenty month period. 

The Commission denied AT&T's 
reconsideration requests, however. The 
Commission will continue to review 
earnings on a category-by-category 
basis to prevent discrimination or cross- 
subsidization. With respect to AT&T's 
request for a larger increment, the 
Commission found that it had already 
fully considered AT&T's evidence when 
it granted AT&T a great deal more 
flexibility in the Phase I Order than 
AT&T had under the 1981 prescription. 
The arguments repeated by AT&T in its 
reconsideration petition do not compel 
or justify a 300 basis point increment. 

The local exchange carriers (LEC’s) 
has sought reconsideration of almost 
every aspect of the Phase I Order. The 
Commission agreed that it was possible 
to allow carriers to aggregate access 
elements more highly without negatively 
affecting the public interest. The 
Commission concluded that LEC 
earnings should be reviewed for three, 
rather than six, categories: Common 
Line, Special Access and Switched 
Traffic Sensitive. The Commission 
declined, however, to modify the 
requirement that earnings would be 
reviewed at the same geographic level 
as the tariffs filed by the carrier. The 
Commission found that carriers 
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currently have the flexibility to correct 
alleged problems attributed to reviewing 
earnings on a state-by-state basis. The 
Commission denied Ameritech's petition 
for waiver, but it did state that for the 
initial review period it would review 
earnings on an aggregated basis for the 
entire period if geographically 
aggregated tariffs were in effect at the 
end of 1986. 

The Commission also modified the 
beginning date of the initial review 
period for the LECs from June 1, 1985 to 
October 1, 1985. The Commission found « 
that problems with the access tariffs in 
effect prior to October 1 compelled 
béginning the initial review period 
coincident with the effectiveness of the 
new access tariffs. 

The Commission, in response to 
Southwestern Bell's petition for 
clarification, stated that carriers may be 
able to target individual access elements 
to earn at less than the authorized level 
without having to target every access 
element at that same, lower level. The 
inability of a carrier to target any 
element above the authorized return 
should serve to preclude predatory 
pricing. 

The Commission additionally 
reviewed the other petitions for 
reconsideration and found that the 
parties raised issues previously 
addressed in the Phase I Order. Thus, 
because the parties failed to submit any 
new convincing arguments, the 
Commission denied the petitions 
claiming that: The Commission lacks 
authority to require refunds; refunds 
should take the form of reductions in a 
carrier's depreciation reserve deficiency; 
the exchange carriers should have the 
same increment as AT&T; and interest 
or refunds should be computed at the 
cost of short-term debt. Finally, in the 
interest of clarity, the Commission 
codified the rate of return enforcement 
obligations at Appendix A. 

Throughout this pro ing the 
Commission has sought to balance 
carefully the interests of ratepayers and 
telephone company shareholders. To 
protect ratepayers, the Commission 
implemented an enforcement program 
that channels refunds to the class of 
customers responsible for the excessive 
earnings. At the same time, the 
Commission has provided carriers a 
reasonable opportunity to achieve their 
authorized rates of return. 

Accordingly, it is ordered, that 
pursuant to 47 U.S.C. 151, 154 (i) and {j), 
201, 202, 203, 205, 213, 215, 218, 219, 220, 
403, and 405 and 5 U.S.C. 553, the Phase 
I Order adopted in this proceeding is 
modified to the extent set forth in this 
Memorandum Opinion and Order. 


It is further ordered, that petitions for 
waiver, clarification or reconsideration 
of the Phase I Order are granted to the 
extent set forth herein, and are 
otherwise denied. 

It is further ordered, that Part 65 of the 
Commission's Rules is amended as set 
forth below, effective April 30, 1986. 

It.is further ordered, that the Secretary 
shall cause a summary of this Order to 
be published in the Federal Register. 


List of Subjects in 47 CFR Part 65 


Communications common carriers, 
Rate of return, Refunds. 
Federal Communications Commission. 
William J. Tricarico, 
Secretary. 


PART 65—[ AMENDED] 


Part 65, Chapter 1 of Title 47, Code of 
Federal Regulations, is amended as 
follows: 

1. The Authority citation for Part 67 
continues to read as follows: 

Authority: Secs. 4, 201, 202, 203, 205, 218, 
403, 48 Stat., 1066, 1072, 1077, 1094, as 
amended, 47 U.S.C. 154, 201, 202, 203, 205, 218, 
403. 

2. Subpart F is added to read as 
follows: 


Subpart F—Maximum Allowable Rates of 
Return 


Sec. 

65.700 Determining the maximum allowable 
rate of return. 

65.701 Period of review. 

65.702 Measurement of interstate service 
earnings. 

65.703 Refunds. 


Subpart F—Maximum Allowable Rates of 
Return . 


§ 65.700 Determining the maximum 
allowable rate of return. 

(a) The maximum allowable rate of 
return for any exchange ogrrier's 
earnings on any access service category 
shall be determined by adding a fixed 
increment of four-tenths of one percent 
of the as carrier prescribed rate 
of return. 

(b) The maximum allowable rate of 
return for any exchange carrier's overall 
interstate earnings for all access service 
categories shall be determined by 
adding a fixed increment of one-quarter 
of one percent to the exchange carrier 
prescribed rate of return. 

(c) The maximum allowable rate of 
return for any dominant interexchange 
carrier that is subject to Interim Cost 
Allocation Manual shall be determined 
by adding a fixed increment of one-half 
of one percent to that interexchange 
carrier's prescribed rate of return. The 
maximum allowable rate of return.shall 
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apply to each Interim Cost Allocation 
Manual category. 


§ 65.701 Period of review. 


(a) For both exchange and 
interexchange carriers subject to this 
Part, interstate earnings shall be 
measured over a two year period to 
determine compliance with the 
maximum allowable rate of return. The 
review periods shall commence on 
January 1 in odd-numbered years and 
shall end on December 31 in even- 
numbered years. 

(b) Notwithstanding other provisions 
in this Subpart, the initial exchange 
carrier period of review under this Part 
shall commence on October 1, 1985 and 
shall end on December 31, 1986. For 
purposes of the exchange carrier initial 
teview period, the maximum allowable 
rate of return on overall interstate 
earnings shall be 13.1 percent, and the 
maximum allowable rate of return for - 
any access service category shall be 
13.25 percent. 


§ 65.702 Measurement of interstate 
services earnings. 


(a) For dominant interexchange 
carriers subject 'to this Part, earnings 
shall be measured separately for each 
Interim Cost Allocation Manual service 
category for purposes of determining 
compliance with the maximum 
allowable rate of return. 

(b) For exchange carriers, earnings 
shall be measured separately for each 
access service category for purposes of 
determining compliance with the 
maximum allowable rate of return. The 
access service categories shall be: 
Special Access, Section 69.113; Common 
Line, Section 69.104-105; and an 
aggregated category consisting of Line 
Termination, Section 69.106, Intercept, 
Section 69.108, Local Switching, Section 
69.107, Transport, Sections 69.111-112, 
and Information, Section 69.109. The 
Billing and Collection access element 
shall not be included in any access 
service category for purposes of this 
part. The Commission will also 
separately review exchange carrier 
overall interstate earnings subject to 
this Part for determining compliance 
with the maximum allowable rate of 
return determined by § 65.700(b). 

(c) For exchange carriers, earnings 
shall be measured for purposes of 
determining compliance with the 
maximum allowable rates of return 
separately for each study area; 
provided, however, that if the carrier 
has filed or concurred in access tariffs 
aggregating Costs and rates for two or 
more study areas, the earnings will be 
determined for the aggregated study 
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areas rather than for each study area 
separately. If an exchange carrier has 
not utilized the same level of study area 
aggregation during the entire two-year 
earnings review period, then the. 
carrier's earnings will be.measured for 
the entire two-year period on the. basis 
of the tariffs in effect at the end of the 
second year of the two-year review 
period; provided, however, that if tariffs 
representing a-higher level of study area 
aggregation were not in effect for at 
least eight months in the second year, 
then the carrier's earnings will be 
measured on the basis of the study area 
level of aggregation in effect for the 
majority of the two-year period; 
__ provided further, that any carrier that 
was not a member of the National 
Exchange Carrier Association or other 
voluntary pools for both years of the 
two-year review period will have its 
earnings reviewed individually for the 
full two-year period. 


§ 65.703 Refunds 

(a) Refunds shall be effected 
automatically if a carrier’s earnings for 
any category of services, as set forth in 
§ 65.702, exceed the maximum allowable 
rate of return. In determining whether a 
carrier's earnings exceed the maximum 
allowable rate of return, the reports filed 
by a carrier shall be deemed 
conclusively binding on the carrier. 

(b) Notwithstanding § 69.2(b), refunds 
shall be effected by subsequent period 
reductions in. the carrier's revenue 
requirements for the access elements 
that earned in excess of the maximum 
allowable rate of return; provided, 
however, that a carrier may, at its 
option, make payments directly to the 
customers responsible for the 
overearnings as a means of providing 
refunds. A carrier making refunds 
directly to customers shall distribute the 
refund to each customer in proportion to 
the revenues for that category paid by 
each customer during the review period. 

(c) The base amount of the refund 
shall be computed for interexchange 
service categories or Special Access or 
Common Line service categories by 
determining the dollar amount of 
revenues that resulted in earnings that 
exceeded the carriers’ average net 
investment during the review period 
multiplied by the maximum allowable 
rate of return. in addition, the amount of 
the refund shall include interest 
computed by multiplying the maximum 
allowable rate of return, expressed as 
an annual interest rate, times the base 
amount of the refund, for the period 
beginning on January 1 of the year after 
the end of the earnings review period in 
which the carrier overearned, and 
ending at the midpoint of the period in 


which the tariff reflecting the reduced 
revenue requirement is scheduled to be 
in effect; provided, however, that if a 
carrier elects to make a refund directly 
to customers, the interest shall accrue 
only until payment is made to the 
customer. 

(d) The amount of the refund shall be 
computed for the exchange carrier's 
overall earnings or for the Switched 
Traffic Sensitive category using the 
methodology specified in § 65.703(c), 
except that the base amount of the 
refund shall be determined by 
computing the proportionate dollar 
reductions for each subcategory earning 
in excess of the maximum allowable 
rate of return, that when refunded, are 
sufficient to bring the earnings of the 
category as a whole down to the 
maximum allowable rate of return. 

(e) For exchange carriers, tariffs 
reflecting the revenue requirement 
reductions effectuating the refund shall 
be filed by the carrier to become 
effective no later than January 1 of the 
year following the submission of the 
final report for the earning review 
period. 

(f) For interexchange carriers subject 
to this Part, tariffs reflecting the revenue 
requirement reductions effectuating the 
refund shall be filed on 45 days notice 
no later than 60 days after submission of 
the final report for the earnings review 
period. 


[FR Doc. 86-7165 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 67 


[CC Docket No. 78-72; CC Docket No. 80- 
286; FCC 86-121] 


MTS and WATS Market Structure 


AGENCY: Federal Communications 
Commission. 


ACTION: Report and Order. 


SUMMARY: This action adopts revisions 
to § 69.405(c) of the Commission’s rules 
concerning the allocation of interstate 
expenses in Account 645, Local 
Commercial Operations, to the access 
charge rate elements. This action is . 
taken by the Commission in order to 
allocate interstate expenses properly 
among the various access rate elements. 
This action will allocate the interstate 
expenses in Account 645, Local 
Commercial Operations, to the various 
rate elements based on cost causation 
principles. 

EFFECTIVE DATE: June 1, 1986. 


appress: Federal Communications 
Commission, Washington, DC 20554. 
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FOR FURTHER INFORMATION CONTACT: 
Barbara Lynch, Common Carrier Bureau, 
(202) 632-6363. 

This is a summary of the 
Commission's report and order, CC 
Docket Nos. 78-72 and 80-286, adopted 
March 18, 1986, and released March 21, 
1986. 

The full text of Commission decisions 
are available for inspection and copying 
during normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, Northwest, Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractor, International 
Transcription Service, (202) 857-3800, 
2100 M Street, Northwest, Suite 140, 
Washington, DC. 20037. 


Summary of Report and Order 


1. On January 8, 1986, the Federal 
Communications Commission (FCC) 


‘issued a Notice of Proposed Rulemaking 


(Notice) (50 FR 2907; January 22, 1986) 
concerning the allocation of the 
interstate costs in Account 645, Local 
Commercial Operations, to the various 
access charge rate elements. In this 
Report and Order (Order), the FCC 
adopts the proposed revisions to 

§ 69.405(c) set out in the Notice, with a 
few minor clarifications and 
modifications. 

2. Presently, § 69.405(c) apportions 
these expenses among the access rate 
elements and the interexchange 
category in proportion to the expenses 
in Account 662, Revenue Accounting 
Expense, with the exception of those 
costs directly attributable to non-limited 
pay telephones which are assigned to 
the Common Line element. In the Notice, 
the FCC found that the current access 
charge rules may not produce a cost 
based division of these expenses among 
the access charge rate elements. 
Therefore, the FCC initiated this 
rulemaking proceeding and requested 
comments on proposed changes to 


§ 69.405(c). 


3. Twelve parties filed comments 
concerning our proposed revision of 
§ 69.405(c) of the Commission’s rules, 
and eight parties filed replies. Almost all 
of the commenting parties generally 
supported the basic approach set out in 
the proposed revision of § 69.405(c), 
stating that the proposed changes are 
reasonably based on cost causation 
principles and will produce an 
appropriate allocation of Account 645 
costs among the access rate elements. 
However, most of the parties also 
suggested certain adjustments to the 
proposed.rules. 

4. A number of the parties argued that 
implementation of the revised 
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separations and access charge 

for Account 645 costs should 
be deferred to January 1, 1987. The FCC 
concluded that the changes in the 
allocation and recovery of Account 645 
costs should be implemented, as 
proposed, june 1, 1986, in the case of 
AT&T and all local exchange carrier 
study areas with more than 50,000 
working loops (excluding WATS, 
wideband and private line loops). The 
additional seven month delay, until 
January 1, 1987, of the implementation of 
these changes by certain 
parties was found to be unacceptable. 
For the same reasons, the FCC denied 
the requests filed by several parties for 
reconsideration or waiver of the 
effective date of the new separations 
procedures for Account 645 as well as 
their requests for deferral of the . 
effective date for the corresponding Part 
69 procedures adopted herein. The FCC 
did not act on the other aspects of the 
requests for reconsideration. 

5. The FCC ized that certain 
carriers will not be able to obtain all of 
the data necessary to recalculate their 
access charge rates to reflect the new 
separations and access rules in their 
access tariff filings of April 1, 1986. 
However, the FCC found that the 
carriers could reflect these changes in 
their upcoming access tariff filings on 
the basis of estimates, stating that they 
should make any necessary adjustments 
to their filings as soon as more precise 
information is available. The FCC also 
concluded that, in addition to 
sanctioning the use of estimated data, a 
simplified industry-wide approach to the 
implementation of the Part 69 changes 
may be appropriate for the period June 
1, 1986, to January 1, 1987, in order to 
reduce the administrative burdens 
involved. As a result, the FCC waived 
§ 0.291(h) of its rules and delegated 
authority to adopt such procedures to 
the Chief, Common Carrier Bureau. 

6. Certain parties suggested changes 
in the FCC’s proposed procedures for 
the allocation of presubscription service 
order processing costs among the access 
charge rate elements. The FCC found 
that its proposal for the allocation of 
presubscription service order processing 
costs among the Common Line, Line 
Termination, Local Switching, and 
Transport elements was reasonable. It 
stated that presubscription service order 
processing costs are generated when 
subscribers select an equal access 
interexchange carrier subsequent to the 
conversion of their end office to equal 
access. Since these costs are incurred in 
conjunction with the provision of 
switched interexchange service, the FCC 
found that it is reasonable to spread the 


recovery of these costs over the basic 


‘access charge elements applicable to 


such traffic. The FCC stated that 
allocating a portion of these costs to the 
Common Line element is consistent with 
this approach since a major portion of 
these costs are presently recovered from 
the interexchange carriers. In addition, 
although the FCC recognized that 
presubscription costs are generated by 
subscriber service requests, it found that 
to have the costs recovered from the 
subscribers through flat charges would 
be inappropriate in light of its decision 
to limit flat rate recovery of local loop 
costs to $2.00 a month for residential 
and single line business customers. 

7. Contrary to the contentions of some 
of the parties, the FCC also-concluded 
that the costs of end user service order 
processing, payment and collection, and 
billing inquiry associated with interstate 
private line and special access services 
should be divided between the Special 
Access category and the Billing and 
Collection element as proposed. It found 
that retaining the proposed procedures 
for the allocation of these costs between 
the Special Access and Billing and 
Collection rate elements will ensure 
proper cost recovery in the event local 
carriers provide service order 
processing, payment and collection and 
billing inquiry for interstate private line 
services offered by the interexchange 
carriers. 

8. The FCC concluded that the end 
user service order processing, payment 
and collection and billing inquiry costs 
associated with MTS and WATS service 
should be allocated to the Interexchange 
category and the Billing and Collection 
element as proposed. It found that 
allocating all of these costs to the Billing 
and Collection element as proposed by 
certain parties appeared to result in the 
recovery of costs associated with the 
provision of local exchange carrier 
interstate toll services from the 
interexchange carriers. 

9. The FCC also concluded that it is 
reasonable to allocate interexchange 
carrier service order processing, 
payment and collection and billing 
inquiry costs attributable to interstate 
switched access and message toll 
service including WATS, among the 
Common Line, Line Termination, Local 
Switching, Intercept and Transport 
elements despite objections by certain 
parties to the allocation of a portion of 


these costs to the Common Line element. 


Although these costs are associated 
with interexchange carrier provision of 
switched services, the FCC concluded 
that it is reasonable to allocate a portion 
of them to the Common Line element 
since a major portion of the common 


line costs.are presently recovered from 
the interexchange carriers on a usage 
related basis, although it noted that 
reevaluation of this approach might be 
necessary if most common line costs 
were recovered directly from end users 
through flat charges. The FCC adopted a 
proposal to eliminate allocation of these 
costs to the Information element, 
agreeing with the contention of certain 
commenting parties that this element 
should recover costs associated with 
interexchange directory assistance, 
without bearing a portion of 
interexchange carrier service order 
processing, payment and collection and 
billing inquiry costs attributable to 
interstate switched access and message 
toll service including WATS. 

10. The FCC also stated that it 
expected the carriers to use reasonable 
methods consistent with the separations 
procedures for attributing costs to the 
various service categories set out in 
§ 69.405(c) of the rules. The FCC also 
required the carriers to describe the 
methodology used in attributing the 
interstate Account 645 costs to the 
various services in their tariff filings. 
Contrary to the contentions of certain 
parties, the FCC found that anew 
definition of the term “interexchange 
carrier” is unnecessary. The FCC noted 
that this term is used throughout Part 69 
of the rules, stating that the 
establishment of a new definition of the 
term could have unanticipated effects in 
other areas. In addition, the FCC found 
no reason to defer implementation of the 
proposed changes to § 69.405(c) in light 
of its decision to detariff billing and 
collection services, noting that questions 
related to the allocation of costs 
between regulated and unregulated 
services will be examined in other 
proceedings. 

11. The FCC also stated that it would 
not assign a portion of the local 
commercial costs associated with 
WATS service to the Special Access 
element as advocated by certain parties, 
although closed end WATS access lines 
will be treated as special access. The 
FCC concluded that it would be unduly 
difficult to implement such an approach 
and concluded that it was not necessary 
to achieve a reasonable allocation of 
these costs among the access rate 
elements. 

12. Finally, the FCC stated that the 
information presently before it did not 
allow adoption of simplified separations 
or access charge procedures applicable 
to Account 645 for use by small 
telephone companies as suggested by 
certain parties. However, the FCC stated 


‘that it would welcome efforts by the 


industry to develop such procedures, but 
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it emphasized that any such procedures 
must produce results which approximate 
the effect which would be produced by 
the application of the revised rules. 

13. The provisions of the Regulatory 
Flexibility Act, 5 U.S.C, §§601-12 are 
not applicable to this proceeding 
because the FCC has found that neither 
local exchange carriers nor AT&T come 
within the Regulatory Flexibility Act's 
definition of a small entity. 


Ordering Clauses 


14. Accordingly, it is ordered; That the 
proposed revisions to § 69.405(c) of the 
Commission's rules set forth in 
Appendix A of the Report and Order are 
adopted effective June 1, 1986. 

15. It is further ordered, That authority 
to adopt simplified industry wide 
procedures for implementation of the 
Part 69 rule changes for the period June 
1, 1986, to January 1, 1987, is delegated 
to the Chief, Common Carrier Bureau. 

16. It is further ordered, That the 
requests for consideration or waiver of 
the new separations procedures for 
Account 645 costs discussed herein are 
denied to the extent that they seek 
modification of the June 1, 1986, 
effective date. It is further ordered, That 
these requests are denied to the extent 
that they seek deferral or waiver of the 
effective date of the corresponding Part 
69 changes adopted herein. 


. List of Subjects in 47 CFR Part 69 
Communications common carriers, 

Reporting and recordkeeping 

requirements, Telephone. 

. Federal Communications Commission 

William J. Tricarico, 

Secretary. 


PART 69—ACCESS CHARGES 


Part 69 of Title 47 of the Code of 
Federal Regulations is amended as 
follows: 

1. The authority citation for Part'69 
continues to read as follows: 


Authority: Secs. 4, 201; 202, 203, 205, 218, 
403, 48 Stat. 1066, 1070, 1072, 1077, 1094, as 


amended, 47 U.S.C. 154, 201, 202, 203, 205, 218, 


403. 


2. Section 69.405 is aménded by 
revising paragraph (c) to read as 
follows: 


§ 69.405 Commercial expenses. 

(c) The procedures set out in 
paragraph (c)(1) of this section shall 
apply to study areas with more than 
50,000 working loops, calculated as 
provided in § 67.611(a)(8), effective June 
1, 1986. These procedures shall apply to 
study areas with 50,000 or fewer . 
working loops, calculated as provided in 


§ 67.611(a)(8), effective January 1, 1987. 
Prior to the effective date of the 
procedures set out in paragraph (c)(1) of 
this section,.the procedures set out in 
paragraph (c)(2) of this section shall 
apply. 
(1) Local Commercial expenses shal 
be assigned as follows: 
(i) End user service order processing 
expenses attributable to presubscription 
shall be apportioned among the 
Common Line, Line Termination, Local 


Switching, Intercept and Transport 


elements in the same proportions as the 
investment apportioned to those 
elements pursuant to § 69.309. 

(ii) End user service order processing, 
payment and collection, and billing 
inquiry expenses attributable to the 
company’s own interstate private line 
and special access service shall be 
assigned to the Special Access element. 

(iii) End user service order processing, 
payment and collection, and billing 
inquiry expenses attributable to 
interstate private line service offered by 
an interexchange carrier shall be 
assigned to the Billing and Collection 
element. 

(iv) End user service order processing, 
payment and collection, and billing 
inquiry expenses attributable to the 
company’s own interstate message toll 
service, including WATS, shall be 
assigned to the interexchange category. 
End user service order processing, 
payment and collection, and billing 
inquiry expenses attributable to 
interstate message toll service, including 
WATS, offered by an interexchange 
carrier shall be assigned to the Billing 
and Collection element. End user 
payment and collection and billing 
inquiry expenses attributable to End 
User Common Line access billing shall 
be assigned to the Common Line 
element. 

(v) End user service order processing, 
payment and collection, and billing 
inquiry expenses attributable to TWX 
service shall be assigned to the Special 
Access element. 

(vi) Interexchange carrier service 
order processing, payment and 
collection, and billing inquiry expenses 
attributable to private lines and special 
access shall be assigned to the Special 
Access element. 

(vii) Interexchange carrier service 
order processing, payment and 
collection, and billing inquiry expenses 
attributable to interstate switched 
access and message toll, including 
WATS, shall be apportioned among the 


.Common Line, Line Termination, Local 


Switching, Intercept and Transport 
elements in the same proportions as the 
investment apportioned to those 
elements pursuant to § 69.309. 
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(viii) Interexchange carrier service 
order processing, payment and 


* collection, and billing inquiry expenses 


attributable to billing and collection 
service shall be assigned to the Billing 
and Collection element. 

(ix) Coin collection and 
administration expenses shall be 
divided between limited and non-limited 
pay telephones. Coin collection and 
administration expenses attributable to 
limited pay telephones shall be assigned 
to the Limited Pay Telephone element. © 
Coin collection and administration 
expenses attributable to non-limited pay 
telephone shall be assigned to the 
Common Line element. 

(2) Prior to the effective dates of 
subsection (c)(1), Local Commercial 
expenses directly attributable to:non- © 
limited pay telephone collections shall 
be assigned to the Common Line 
element. All other Local Commercial 
expenses shall be apportioned among 
access elements and the interexchange 
category in the same porportions as 
Revenue Accounting expenses. 

[FR Doc. 86-7157 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


47. CFR Part:73 


[MM Docket No. 84-522; RM-4653] 
FM Broadcast Station in Pinetop, AZ 


AGENCY: Federal Communications 


_Commission. 


ACTION: Final rule. 


summary: Action taken herein affirms 
the allocation of Class C Channel 294 to 
Pinetop, Arizona, and denies the petition 
for reconsideration filed by KBW 
Associates, Inc. The allocation could 
provide Pinetop with its first local FM 
service. 


ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 


FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 


SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


The authority citation for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301, 303, 307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47.U.S.C. 301, 303, 307. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections are cited to text. 
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Memorandum Opinion and Order 


In the matter of amendment of § 73.202{b), 
Table of Allotments, FM Broadcast Stations. 
-(Pinetop, Arizona); MM Docket No. 84-522 
RM-4653. 


Adopted: March 13, 1986. 
Released: March 27, 1986. 


By the Chief, Policy and Rules Division: 


1. The Commission has before it for 
consideration the petition for 
reconsideration filed by KBW 
Associates, Inc. (“KBW”) of the Report 
and order * allocating Class C Channel 
294 to Pinetop, Arizona, as the 
community's first local FM service. 
D&M, Inc. (“D&M”), the proponent of the 
Pinetop allocation, filed an opposition to 
the petition for reconsideration to which 
KBW responded. KBW also filed a 
Motion for Stay of any further 
procedures pending resolution of its 
reconsideration request. 

2. KBW, licensee of Station KRFM and 
KVSL (AM), Show Low, Arizona, filed 
reply comments in response to the 
Notice of Proposed Rule Making 2 
opposing the allocation. It contended 
that D&M had not provided the required 
showing of need for the requested 
channel, that the proposed allocation 
would preclude other, more deserving, 
communities from using the channel, 
and that the allocation of the high 
powered Class C channel was an 
inefficient use of the spectrum, arguing 
that if any channel were to be allocated 
to the small community it should be a 
Class A. In its reconsideration, KBW 
states that the Commission resolved two 
of the issues it had raised but failed to 
address the issues of spectrum 
efficiency and appropriateness of 
allocating a Class C channel to Pinetop. 
It argues that the Commission generally 
has refrained from allocating higher 
powered channels to small communities 
such as Pinetop unless there has been a 
compelling showing made that the new 
facility would provide service to 
significant unserved or underserved 
areas and that no Class A channel was 
available. KBW contends that the 
Commission still requires a showing of 
need for the higher powered channels if 
sought for small communities, even in 
light of the Commission's decision in 
Revision of FM Assignment Policies and 
Procedures.* It concludes by stating 
that, in light of the fact that no support 
for the higher powered channel was 
provided, the Channel 294 allotment 
should be rescinded and replaced with a 
Class A channel, if any. 


' 50 FR 13031, published April 2, 1985. 
2 49 FR 24408. published June 13, 1984. 
* Second Repert and Order, 90 F.C.C. 2d 88 {1962}. 


3. D&M rebuts the arguments of KBW. 
It states that the Commission no longer 
has any policy concerning the size of a 
community vis-a-vis the class of channel 
which will be allocated. D&M contends 
that the Commission did rule on all the 
issues raised by KBW and, in fact, what 
it really seeks is to reargue the 1982 
decision in Revision of FM Assignment 
Policies and Procedures, supra. \t also 
points out that the Commission could 
not allocate a Class A frequency to - 
Pinetop, although available, since no 
party expressed an interest in use of the 
lower powered channel. 

4. KBW has misinterpreted the 
Commission's decision in Revision of 
FM Assignment Policies and 
Procedures, supra. The Commission may 
still request showings of need and the 
service which would be provided by a 
new allocation, as contended by KBW. 
However, we no longer routinely seek 
this information and in noncomparative 
cases, such as this one, no longer deem 
the information to be relevant. In 
revising this policy, the Commission 
stated: 

The theoretical advantage of assigning a 
Class A channel to a small town and a B/C 
channel to serve larger ones breaks down in 
many cases. . .. With this in mind we 
thought that this policy could be eliminated. 
This aspect of the Notice elicited virtually no 
response. Nor has the Commission's own 
experience since suggested a need to 
continue a policy that either refuses an 
assignment which fully meets the rules or 
makes it only after an extensive showing has 
been filed. Accordingly, we no longer intend 
to mandate the choice of channel based on 
community size. (90 F.C.C. 2d 88, at 97) 


We see no reason here to digress from 
this policy. All interested parties were 
afforded ample opportunity to come 
forward with alternative uses for 
Channel 294. The only counterproposal 
which was filed sought an upgrade of 
facilities for Station KXJ] at Clifton, 
Arizona. However, this request was 
technically defective as it caused a short 
spacing to a Mexican allotment. Thus, 
with no other expressed interest in use 
of the channel, there was no more 
efficient use of the spectrum before the 
Commission. KBW's suggestion to 
substitute a Class A channel for the 
Class C at Pinetop is also without merit. 
As the Commission has held on 
numerous occasions, no channel will be 
allocated to a community without the 
assurance that the channel will be 
promptly applied for and activated. 
Here, no other party stepped forward 


and expressed a willingness to apply for ° 


a Pinetop allocation, either a Class A or 
C, and D&M expressly stated its 
unwillingness to apply for any channel 
other than a Class C. Thus, without the 


requisite interest, we will not allocate a 
Class A channel to Pinetop. 

5. For the reason set forth above, we 
affirm the allocation of Class C Channel 
294 to Pinetop, Arizona, as. that 
community's first local FM service. 
Accordingly, it is ordered, that the 
petition for reconsideration filed by 
KBW Associates, Inc. is denied. It is 
further ordered, that the Motion for Stay 
filed by KBW Associates is dismissed as 
moot. 

6. For further information concerning 
this proceeding, contact Leslie K. 
Shapiro, Mass Media Bureau, (202) 634- 
6530. 

Federal Communications Commission. 
Charles Schott, 

Chief, Policy and Rules Division, Mass 
Media Bureau. 

[FR Doc. 86-7153 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 85-214; RM-4921} 


FM Broadcast Station in Wartburg, TN 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


summary: Action taken herein allots 
Channel 267A to Wartburg, Tennessee, 
as that community's first FM service, at 
the request of Sandra Lavender. 


EFFECTIVE DATE: May 2, 1986. 


appress: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Patricia Rawlings, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Part 73 


Radio broadcasting. 
The authority citation for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301, 303, 307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47'U.S.C. 301, 303, 307. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections are cited to text. 


Report and Order (Proceeding 
Terminated) 


In the matter of Amendment of § 73.202{b), 
Table of Allotments, FM Broadcast Stations. 
(Wartburg, Tennessee); MM Docket No. 85- 
214 RM-4921. 

Adopted: March 18, 1986. 

Released: March 26, 1986. 

By the Chief, Policy and Rules Division: - 
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1. The Commission has before it for 
consideration the Notice of Proposed 
Rule Making, 50 FR 29452, published 
July 19, 1985, proposing the allocation of 
Channel 255A to Wartburg, Tennessee, 
as that community's first FM service. 
The Notice was adopted. in response to 
a petition filed by Sandra Lavender 
(“petitioner”). Petitioner filed supporting 
comments reiterating her commitment to 
apply for the channel. 

2. In a related proceeding (MM Docket 
No. 84-14, Further Notice of Proposed 
Rule Making, 50 FR 33607, published 
August 20, 1985) Channel 255A has been 
proposed for Livingston, Tennessee. The 
Wartburg and Livingston proposals are 
mutually exclusive based on the 
distance separation requirements. In 
order to provide for the allotment of 
Channel 255A in MM Docket 84-14 and 
in order to expedite the instant 
proceeding, we have determined that an 
alternate channel is available to 
Wartburg.! Our engineering study 
reveals that Channel 267A can be 
allotted to Wartburg in compliance with 
the minimum distance separation 
requirements of § 73.207 of the 
Commission's Rules with a site 
restriction of 8.5 kilometers (5.3 miles) 
north of the community in order to avoid 
short spacings to Station WUSY(FM), 
Channel 264 as Cleveland, Tennessee 
and Station WSGS(FM), Channel 266 at 
Hazard, Kentucky. 


PART 73—{AMENDED] 


3. Accordingly, in order'to provide a 
first local service to Wartburg and 
pursuant to the authority contained in 
sections 4{i), 5(c)(1), 303 (g) and (r) and 
307(b) of the Communications Act of 
1934, as amended, and § 0.61, 0.204(b) 
and 0.283 of the Commission's Rules, it 
is ordered, that effective May 2, 1986, 
the FM Table of Allotments, § 73.202(b) 
of the Commission's Rules, is amended 
for the following community: 


4. The filing window for applications 
on this channel will open on May 5, 
1986, and close on May 19, 1986. 

5. It is further ordered, that this 
proceeding is terminated. 

6. For further information concerning 
this proceeding, contact Patricia 
Rawlings, Mass Media Bureau, (202) 
634-6530. 


! The allotment of Channel 267A here would 
permit ns to consider a request to allot Channel 
256A to Loudon, Tennessee (RM-5232). 


Federal Communications Commission. 
Ralph A. Haller, 


Acting Chief, Policy and Rules Division, Mass 
Media Bureau. 


[FR Doc. 86-7144 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
(MM Docket No. 83-1122; RM-4342] 


TV Broadcast Station in Murray, KY 


AGENCY: Federal Communications 
Commission. 


ACTION: Order. 


SUMMARY: Action taken herein denies a 


petition for reconsideration filed by Low 
Power Television, Inc. requesting the 
substitution of UHF Television Channel 
46 for Channel 38 at Murray, Kentucky. 
ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 

D. David Weston, Mass Media Bureau 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Part 73 
Television broadcasting. 


The authority citation for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301, 303, 307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47 U.S.C. 301, 303, 307. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections are cited to text. 


Memorandum Opinion and Order 
(Proceeding Terminated) 


In the matter of amendment of § 73.606(b), 
Table of Assignments, Television Broadcast 
Stations {Murray, Kentucky); MM Docket No. 
83-1122 RM-4342. 

Adopted: March 18, 1986. 

Released: March 27, 1986. 

By the Chief, Policy and Rules Division. 

1. The Commission has before it for 
consideration, the Petition for 
Reconsideration of the Report and 
Order, 49 FR 32203, published August 13, 
1984, which assigned UHF Television 
Channel 38 to Murray, Kentucky. 
Reconsideration of that decision is 
sought by Low Power Television, Inc. 
(“LPTI”). 

2. In response to the Notice.of 
Proposed Rule Making, 49 FR 49891, 
published October 28, 1983, LPTI filed 
late comments without sufficient reason 
and these comments were not 
considered in this proceeding in 
accordance with the above Order. LPTI 
now seeks reconsideration arguing that 
its comments should have been 
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considered because full service on 
Channel.38 will cause harmful 
interference to its Low Power Television 
Station W38AD, Jackson, Mississippi. 
LPTI requests that Channel 46 be 
substituted for Channel 38 to resolve the 
problem. 

3. Commission records indicate that 
there is a pending application (BPCT- 
850315KG) for a full service TV station 
on Channel 38, Murray, Kentucky. Since 
the relief sought here is for a low power 
operation, we believe it is sufficient to 
state our general policy in this regard, 
which is to treat low power or television 
translator operations as a secondary use 
of a frequency and unprotected as 
against a proposed full broadcast use. 
See § 74.702(b) of the Commission's 
Rules and Future Role of Low Power 
Television Broadcast, 47 FR 96, 
published May 16, 1982. Thus, petitioner 
has set forth no valid reason for our 
reconsidering the Report and Order 
herein. 

4. In view of the foregoing, the Petition 
for Reconsideration filed by Low Power 
Television, Inc. is denied. 

5. It is further ordered, that this 
proceeding is terminated. 5 

6. For further information concerning 
this proceeding, contact D. David 
Weston, Mass Media Bureau, (202) 634- 
6530. 

Federal Communications Commission. 

Ralph A. Haller, 

Acting Chief, Policy and Rules Division, Mass 
Media Bureau. 


[FR Doc. 86-7150 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 


(MM Docket No. 85-69; RM-4889] 


TV Broadcast Station in Poplar Biuff, 
MO 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 

SUMMARY: This action assigns UHF 
Television Channel 55 to Poplar Bluff, 
Missouri, in response to a petition filed 
by Bluff Communications, Co. The 
assignment could provide a second 
commercial broadcast service for Poplar 
Bluff. 


EFFECTIVE DATE: May 1, 1986. 


ADDRESS: Federal Communications 
Commission, Washington, DC. 20554. 
FOR FURTHER INFORMATION CONTACT: 


Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 


BEST COPY AVAILABLE 
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SUPPLEMENTARY INFORMATION: 
List of subjects in 47 CFR Part 73° 


Television broadcasting. 
The authority citation for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301, 303, 307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47 U.S.C. 301, 303, 307. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections are cited to text. 

Report and Order (Proceeding 
Terminated) 

In the Matter of Amendment of § 73.606(b) 
Table of Assignments, TV Broadcast 
Stations. (Poplar Bluff, Missouri); MM Docket 
No. 85-69, RM-4889. 

Adopted: March 18, 1986. 

Released: March 25, 1986. 

By the Chief, Policy and Rules Division: 


1. The Commission has before it for 
consideration the Notice of Proposed 
Rule Making, 50 FR 14951, published 
April 16, 1985, in response to a petition 
filed by Bluff Communications, Co. 
(“petitioner”). The Notice proposed the 
assignment of UHF Television Channel 
55 to Poplar Bluff, Missouri as its second 
commercial television channel. 
Petitioner filed comments in support of 
the Notice and restated its intention to 
apply for the channel. 

2. Poplar Bluff (population 17,139),? 
the seat of Butler County (population 
37,693), is located in southeastern 
Missouri, approximately 210 kilometers 
(130 miles) south of St. Louis. Currently, 
it is served by Station KPOB-TV 
Channel 15, and is assigned 
noncommercial educational Channel 
*26, which is unoccupied. 

3. In view of the fact that the 
assignment could provide a second 
commercial channel to Poplar Bluff, we 
believe that the public interest would be 
served by assigning UHF Television 
Channel 55 to that community. Channel 
55 can be assigned in conformance with 
the minimum distance separation 
requirements of § 73.610 of the 
Commission's Rules. 


PART 73—[ AMENDED] 


4. Accordingly, pursuant to the 
authority contained in Sections 4{i), 
5(c)(1), 363(g) and (r) and 307(b) of the 
Communications Act of 1934, as 
amended, and §§ 0.61, 0.204({b) and 0.283 
of the Commission's Rules, it is ordered, 
that effective May 1, 1986, the Television 
Table of Assignments, § 73.606(b) of the 
Commission's Rules, is amended for the 
community listed below: 


' Population figures were extracted from the 1980 
U.S. Census. 


5. It is further orderd, that this 
proceeding is terminated. 

6. For further information concerning 
the above, contact Kathleen Scheuerle, 
Mass Media Bureau, (202) 634-6530. 
Federal Communications Commission. 
Ralph A. Haller, 

Acting Chief, Policy and Rules Division, Mass 
Media Bureau. 

[FR Doc. 86-7168 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
(MM Docket No. 85-52; RM-4847; RM-4851] 


TV Broadcast Stations Jackson, WY; 
Billings, MT; and Provo, UT 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


summary: Action taken herein assigns 


VHF TV Channels 2 and 11 to Jackson, 
Wyoming, at the request of Metro 
Telecasting and Terrell 
Communications, respectively. In order 
to provide the first and second local 
television channels at Jackson, the 
offsets on Channel 2 at Billings, 
Montana, must be changed from “zero” 
to “minus” and on Channel *11 at Provo, 
Utah, from “plus” to “minus.” 


EFFECTIVE DATE: May 1, 1986. 


ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Patricia Rawlings, Mass Media Bureau 
(202) 634-6530. 


SUPPLEMENTARY INFORMATION: 
List of subjects in 47 CFR Part 73 


Television broadcasting. 
The authority citation for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301, 303, 307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47 U.S.C. 303, 303, 307. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections are cited to text. | 


Report and Order (Proceeding 
Terminated) 


In the matter of amendment of § 73.606(b), 
Table of Assignments, Television Broadcast 
Stations. (Jackson, Wyoming; Billings, 
Montana; and Provo, Utah); MM Docket No. 
85-52 RM-4847; RM-4851. 
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Adopted: March 20, 1986. 
Released: March 25, 1986. 


By the Chief, Policy and Rules Division. 


1. The Commission considers herein 
the Notice of Proposed Rule Making and 
Orders to Show Cause, 50 FR 9074, 
published March 6, 1985, proposing the 
assignment of VHF Television Channels 
2 and 11 to Jackson, Wyoming, in 
response to the requests of Metro 
Telecasting (“Metro”) and Terrell 
Communications (‘Terrell’), 
respectively. Supporting comments were 
filed by Metro and Terrell each 
reaffirming their interest in applying for 
the requested channel and by 
Ambassador Media Corporation 
(“Ambassador”), licensee of Station 
KPVI-TV, Pocatello, Idaho, stating its 
interest in applying for one of the 
channels. Comments were also filed by 
Brigham Young University (“BYU”), 
licensee of Station KBYU-TV, Channel 
*11, Provo, Utah. Both channels can be 
assigned in compliance with the 
Commission's minimum distance 
separation and other technical 
requirements if the offset of Station 
KTVQ (Channel 2) at Billings, Montana, 
is changed from “zero” to “minus” and 
the offset of Channel *11 at Provo, Utah, 
occupied by Station KBYU-TYV, is 
changed from “plus” to “minus.” 

2. The licensees of Stations KBYU-TV 
and KTVQ were issued Orders to Show 
Cause why their licenses should not be 
modified to specify the changes in 
offsets in order to accommodate the 
proposal. Station KTVQ did not 
respond. Therefore, consistent with the 
language of the Order, KTVQ is deemed 
to consent to the change. BYU in its 
response, states that it has no objection 
to the change in its offset, if certain 
conditions are met. First, it requests that 
the eventual permittee for Channel 11 
reimburse BYU for all reasonable 
expenses incurred as a result of its 
change in offset and that proof of 
reimbursement must accompany any 
application for license of the constructed 
facility. Secondly, it urges that it be 
given adequate notice and reasonable 
time to make the requested 
modification. It would prefer that the 
changes occur during the summer 
months. 


3. Commission policy requires that the 
ultimate permittee of Channel 2 at 
Jackson, Wyoming reimburse Station 
KTVQ and the ultimate permittee of 
Channel 11 at Jackson reimburse Station 
KBYU for the reasonable expenses 
incurred by each as a result of their 
change in offsets. Metro, Terrell and 
Ambassador have all indicated their 
willingness to reimburse. We believe the 
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issues raised by KBYU concerning the 
construction permit for Channel 11 are 
reasonable and should be addressed in 
connection with the processing of the 
applications for these channels. 

4. Jackson (population 4,511) the seat 
of Teton County (population 9,355) is 
located in western Wyoming, 
approximately 320 kilometers (200 miles) 
northeast of Salt Lake City, Utah. The 
population figures are from the 1980 U.S. 
Census. 

5. In view of the foregoing, we believe 
the public interest would be served by 
assigning Channels 2 and 11 to Jackson, 
Wyoming, as that community’s first and 
second television service. 

6. Since Billings, Montana, is located 
within 320 kilometers (200 miles) of the 
United States-Canadian border, 
Canadian concurrence has been 
obtained. 


PART 73—[ AMENDED] 


7. Accordingly, pursuant to the 
authority contained in sections 4{i), 
5(c)(1), 303 (g) and (r) and 370(b) of the 
Communications Act of 1934, as 
amended, and §§ 0.61, 0.204(b) and 0.283 
of the Commission's Rules, it is ordered, 
that effective May 1, 1986, the TV Table 
of Assignments, § 73.606(b) of the Rules, 


is amended with regard to the following 
communities: 


Channel No. 


Billings, MT 
Provo, Utah 
Jackson, WYOMING .............00000 ; 


2—, 6, 8, *11, 14, 20+ 


8. It is further ordered, that pursuant 
to section 316(a) of the Communications 
Act of 1934, as amended, the licenses of 
Station KTVQ, Billings, Montana and 
Station KBYU-TV, Provo, Utah, ARE 
MODIFIED to specify operation on 
Channels 2—, and *11—, re“ »ectively. 
Thus, the licensees are required to file a 
modification of license (Form 302) once 
the coordinated changes have taken 
place. 

9. It is further ordered, that this 
proceeding is terminated. 

10. For further information contact 
Patricia Rawlings, Mass Media Bureau, 
(202) 634-6530. 


Federal Communications Commission. 
Robert Ratcliffe, 


Acting Chief, Policy and Rules Division, Mass 
Media Bureau. 


|FR Doc. 86-7176 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


. 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 642 
[Docket No. 60339-6039] | 


Coastal Migratory Pelagic Resources 
of the Gulf of Mexico and the South 
Atlantic 


Correction 

In FR Doc. 86-5836, beginning on page 
9012 in the issue of Monday, March 17, 
1986, make the following correction on 
page 9013, in the first column, under 
SUPPLEMENTARY INFORMATION, in 
the first paragraph, last line: 

After 1986, add “(51 FR 8325, March 
11, 1986”. 


BILLING CODE 1505-01-M 


50 CFR Part 650 
[Docket No. 50835-5169] 


Atlantic Sea Scallop Fishery 


Correction 


In FR Doc. 85-26531 beginning on page 
46069 in the issue of Wednesday, 
November 6, 1985, make the following 
corrections. 

1. On page 46071, third column, in 
§ 650.20, fourth line, “of” should read 
“or”. 

2. On page 46072, first column, in 
§ 650.21(b)(1), second line, “or” should 
read “for”. 

BILLING CODE 1505-01-M 


50 CFR Part 671 
[Docket No. 50950-5182] 


Fishery Conservation and 
Management; Tanner Crab off Alaska 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Notice of season closure. 


SUMMARY: The Director, Alaska Region, 


NMFS (Regional Director), has 
determined that the Tanner crab fishery 
in the Outer District and Eastern District 
of Registration Area H (Cook Inlet) must 
be closed in order to protect Tanner 
crab stocks. The Secretary of Commerce 
therefore issues this notice closing 
fishing for Tanner crab by vessels of the 
United States in the Outer and Eastern 
Districts. This section is intended as a 
management measure to conserve 
Tanner crab stocks. 


11041 


DATE: This notice is effective at noon, 
Alaska Standard Time (AST), April 1, 
1986. Public comments on this notice of 
closure are invited until April 14, 1986. 


ADDRESSES: Comments should be sent 
to Rebert W. McVey, Director, Alaska 
Region, National Marine Fisheries 
Service, P.O. Box 1668, Juneau, AK 
99802. During the 15-day comment 
period, the data on which this notice is 
based will be available for public 
inspection during business hours (8:00 
a.m. to 4:30 p.m. AST, weekdays) at the 
NMFS Alaska Regional Office, Federal 
Building, Room 453, 709 West Ninth 
Sireet, Juneau, Alaska. 


FOR FURTHER INFORMATION CONTACT: 
Raymond E. Baglin (Fishery 
Management Biologist, NMFS), 907-586- 
7230. 


SUPPLEMENTARY INFORMATION: The 
Fishery Management Plan for the 
Commercial Tanner Crab Fishery off the 
Coast of Alaska (FMP), which governs 
this fishery in the fishery conservation 
zone under the Magnuson Fishery 
Conservation and Management Act, 
provides for inseason adjustments of 
season and area openings and closures. 
Implementing regulations at § 671.27(b) 
specify that notices of these adjustments 
will be issued by the Secretary of 
Commerce under criteria set out in that 
section. 

As of March 9, five vessels have 
delivered a total of 140,000 pounds of 
Tanner crabs from the Outer and 
Eastern Districts. Catch samples 
indicate thai the eggs hatch and release 
period has started and that the major 
portion of the female population in each 
district will be egg-bearing by early 
April. Soft-shell crabs are also 
appearing in the catch from both 
districts, indicating the beginning of the 
molting and breeding period. The 
current occurrence of soft-shell crabs in 
these districts indicates that the 
breeding period has begun earlier than 
previously anticipated. 

Based on the current soft-shell __ 
condition of crab in the fishery, the 
Regional Director has determined that 
the condition of the Tanner crab stock in 
the Outer and Eastern Districts is 
substantially different from the 
condition anticipated on November 1, 
the beginning of the fishing year, and 
that this difference reasonably supports 
the need to protect these Tanner crab 
stocks during the critical reproductive 
period. The Outer District and Eastern 
District as defined in § 671.26(e)(v) are 
closed by this notice until noon, Alaska 
Daylight Time, May 31, 1986, at which 
time the closure of these districts 
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prescribed in Table 1 of § 671.21(a) will 
begin. 

This closure will become effective 
after this notice is filed for public ~ 
inspection with the Office of the Federal 
Register and the closure is publicized for 
48 hours through procedures of the 
Alaska Department of Fish and Game. 
Public comments on this notice of 
closure may be submitted to the 
Regional Director at the address above. 
If comments are received, the necessity 
of this closure will be reconsidered and 
a subsequent notice will be published in 
the Federal Register, either confirming 
this notice’s continued effect, modifying 
it, or rescinding it. 


Other Matters 


Tanner crab stocks in the Outer and 
Eastern Districts of Registration Area H 
(Cook Inlet) will be subject to damage 
unless this closure takes effect promptly. 
NOAA therefore finds for good cause 
that advance opportunity for public 
comment on this notice is contrary to 
the public interest, and that no delay 
should occur in its effective date. 

This action is taken under 50 CFR Part 
671,and complies with Executive Order 
12291. 


List of Subjects in 50 CFR Part 671 


Fisheries, Reporting and 
recordkeeping requirements. 
(16 U.S.C. 1801 et seq). 
Dated: March 27, 1986. 
Carmen J. Blondin 
Deputy Assistant Administrator For Fisheries 


Resource Management, National Marine 
Fisheries Service. 


[FR Doc. 86-7133 Filed 3-31-86; 8:45 am] 
BILLING CODE 3510-22-M 





‘Proposed Rules 


This section of the FEDERAL REGISTER 
‘contains notices to the public of the 
proposed issuance of rules and. 
regulations. The purpose of these: notices 
is to give interested. persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


OFFICE OF PERSONNEL 
MANAGEIAENT 


5 CFR Part 530 


Special Salary Rate Schedules for 
Recruitment and Retention; 
Withdrawal of Proposed Regulations 


AGENCY: Office of Personnel 
Management. 

ACTION: Withdrawal of proposed 
regulations. 


SUMMARY: The Office of Personnel 
Management (OPM) is withdrawing its 
proposed regulations on the 
establishment of certain special salary 
rate schedules. The proposed 
regulations are withdrawn because, 
with the passage of Pub. L. 99-251, 
“Federal Employees Benefits 
Improvement Act of 1986," Congress 
specifically removed the requirement to 
follow notice-and-comment procedures 
of the Administrative Procedure Act (5 
U.S.C. 553) when establishing any __ 
schedules or rates of basic pay when the 
underlying procedures, methodology, or 
criteria used to establish such schedules 
or rates were earlier codified in 
accordance with administrative 
procedure. (Special salary rate criteria 
appear in 5 CFR 530.303.) 

Instead, OPM will notify the affected 
agencies of the effective date of the final 
special salary rates referenced below 
directly. This will enable the special 
salary rates to take effect in a more 
expeditious manner. : 

Elsewhere in today's Federal Register 
issue is an interim rule on special salary 
rates which provides more detailed 
information on the rationale for 
withdrawing the proposed regulations. 
FOR FURTHER INFORMATION CONTACT: 
William M. Gualtieri, (202) 632-7858. 
SUPPLEMENTARY INFORMATION: 
Specifically, OPM is withdrawing 
regulations on proposals to establish 
special salary rate schedules for these 
occupations and locations: Police 
Officers and Pharmacists at Fort Ord, 
California; Agricultural Commodity 


Graders in New York City; and Medical — 


Machine Technicians in Alaska (all 
published separately on November 14, 
1985 at 50 FR 47057-47059); Computer 
Scientists in Warminstets Pennsylvania; 
Inhalation Therapy Technicians in 
Washington, DC (both published 
separately on December 17, 1985 at 50 
FR 51397-51398); and Police Officers in 
Portsmouth, New Hampshire (published 
on January 6, 1986, at 51 FR 400. 400.) 


List of Subjects in 5 CFR Part 530 


Administrative practice and 
procedure, U.S. Government employees, 
Wages. 

Office of Personnel Management. 
Constance Horner, 

Director. 
[FR Doc. 86-7159 Filed 3-31-86; 8:45 am] 
BILLING CODE 6325-01-M 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 52 


Processed Fruits and Vegetables, 
Processed Products Thereof, and 
Certain Other Processed Food 
Products ' Regulations Governing 
Inspection and Certification 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: The purpose of this proposed 


rule is to revise the Regulations 
Governing Inspection and Certification 
of Processed Fruits and Vegetables and 
Certain Other Products. This proposal 
would (1) revise the sampling plans for 
lot inspection by restricting the lot size; 
(2) revise and readjust the schedule of 
fees and charges for inspection of 
processed fruits, vegetables, and certain 
other products; (3) provide for control of 
labels bearing approved grade or 
inspection marks when a contract is 
cancelled; (4) revise the approved 
identification section which allows for 
the use of the official sample marks; and 
(5) amend the definitions section and 


! May include the following: Honey; molasses, 
except for stockfeed; nuts and nut products, except 
oil; sugar (cane, beet, and maple); sirups (blended), 
sirups, except from grain; tea, cocoa, coffee, spices, 
condiments. 
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make editorial and other changes for 
clarification. The proposed revisions 
would adjust the fees to cover costs, 
provide for greater utilization of 
inspection services, and facilitate 
identification of products that would be 
officially sampled. 


DATE: Comments must be received on or 
before: May 1, 1986. 


ADDRESS: Interested persons are invited 
to submit written comments concerning 
this proposal. Comments must be sent.in 
duplicate to the Docket Clerk, Fruit and 
Vegetable Division, Agricultural 
Marketing Service, U.S. Department of 
Agriculture, Room 2069, South Building, 
Washington, DC 20250. Comments 
should reference the date and page 
number of this issue of the Federal 
Register and will- be made available for 
public inspection in the office of the 
Docket Clerk during regular business 
hours. 


FOR FURTHER INFORMATION CONTACT: 
Raymondo O'Neal, Processed Products 
Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, U.S. 
Department of Agriculture, Washington, 
DC 20250, Telephone (202) 447-5021. 
SUPPLEMENTARY INFORMATION: This 
proposed rule has been reviewed under 
USDA procedures and Executive Order 
12291 and.has been designated as a 
“nonmajor” rule. It will not result in an 
annual effect on the economy of $100 
million or more. There will be no major 
increase in cost or prices to consumers; 
individual industries; Federal, State, or 
local government agencies; or 
geographic regions. It will not result in 
significant effects on competition, 
employment, investments, productivity, 
innovations, or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

The Administrator, Agricultural 
Marketing Service, has certified that this 
action will not have a significant 
economic impact on a substantial 
number of small entities, as defined in 
the Regulatory Flexibility Act, P.L. 96- 
354 (5 U.S.C. 601), because if reflects 
current marketing practices. 

The Agricultural Marketing Act of 
1946 authorizes the official inspection, 
grading, and certification of processed 
food products including processed fruits, 
vegetables, and processed products 
thereof. The Agricultural Marketing 
Service (AMS) makes available an 





impartial, official inspection service for 
processed fruits and vegetables. 
Applicants may make use of this service 
to obtain inspection of agricultural 
products. The service is voluntary and 
self-supporting wt is offered on a fee- 
for-service 

Tharsieneietemn set forth meine 
plans as the basis for assigning quality 
levels to lots of processed fruits and 
vegetables and related products. The 
sampling plans are designed to accept or 
reject the lot being sampled based on 
the sample results. The sampling plans 
for determining lot compliance now 
allow for a lot size with a representative 
maximum sample size or 60 sample 
units. 

The proposed rule would limit the lot 
size to correspond to a sample size with 
a maximum of 29 sample units except 
where the Administrator has determined 
that the lot size may be increased. The 
following could cause an increase in 
sample size: {a) Numerous codes may 
make it necessary to exceed 29 sample 
units, or {b) appeal inspections or 
reinspections may be conducted where 
a sampling rate in éxcess of 29 sample 
units is required. 

Inspection documents from preceding 
years indicate the sample size taken on 
a majority of jots was 29 sample units or 
less. By eliminating large lot sizes, 
submitted lots with non-uniform quality 
would be reduced, thereby increasing 
the reliability of the inspection results. 

The schedule for fees and charges for 
services rendered to the processed fruit 
and vegetable industry-are amended to 
reflect the costs associated with the 
program. Such services are authorized 
under the Agricultural Marketing Act 
(AMA) of 1946, section 203(h), which 
requires that fees be reasonable, and as 
nearly as possible, cover the cost of 
rendering the services. 

Each fiscal year, the fees for services 
are reviewed and a cost analysis is 
performed to determine if such fees are 
adequate to recover thé cost of 
providing the services. These analyses 
also help assure that our costs are kept 
to a minimum and any fee increases are 
those necessary to carry out an effective 
program. Since the last fee increase was 
May 11, 1982, there have been two 
government-wide salary increases and 
increased costs associated with. 
providing the services. 

Revising the fee rates will: (1) Provide 
a uniform charge for inspection to 
applicants, regardless of the expenses 
(transportation and subsistence costs) 
incurred by the inspection activity. 
These travel expenses will be 
incorporated into the hourly rate. The 
time required to travel to the applicant's 


location will continue to be charged at 
the set hourly rate; (2) provide an hourly 
rate for analyses and other applicable 
services where no travel expenses are 

and (3) increase the hourly rate 
and overtime to more closely reflect 
casts. 

No appropriated funds are provided to 
the Agency to offset costs of rendering 
the services. Therefore, the agency must 
recover all expenses in full through user 
fees charged to the applicants which 
request the services. 

Editorial changes and clarifications 
would be made in the definitions and 
other sections to more closely reflect 
current practices and procedures. One 
such proposed change would state that 
after an appeal inspection, a lot could 
not be further appealed without 
authorization from the Administrator. 
Another proposed change would allow 
certificates of loading to be issued in 
lieu of official certificates. it is also 
proposed that oral requests for 
inspection service may not be required 
to be reduced to writing in every case. 
New definitions would include the 
deletion of “subordinate inspector” and 
the addition of “in-plant sampler”. The 
addition of the subdefinition “approved 
plant lot inspection” is proposed as a 
further characterization of inspection - 
services. 

The following table compares current 


* fees and charges with proposed fees and 


charges for processed fruit and 
vegetable inspection with the new 
schedule as found in § 52:42, Schedule of 
fees: 


Current Proposed 


Per inspector ‘hour $24:00/hr ‘Per inspector hour $29.00/h 
plus $5.00/hr overtime plus $5.50/hr overtime. 

Transportation and subsist- No transportation and sub- 
ence costs charged 


Charges for micro, chemical, certain 
other special analyses and other 
applicable services as found in § 52.47: 


Current Proposed 


$24:00/hr. $25.00/hr. 


Charges for copies of scoresheets as 
found in § 52:49: 


Current 


Proposed 


$24.00/hr. $25.00/hr. 


Charges for additional copies of 
inspection certificates as found in 
§ 52.50: 
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Current Proposed 


$24.00/hr $25.00/hr. 


Charges for year-round in-plant 
inspection services on a contract basis 
as found in § 52:52{c): 


Current 


Add in-plant 
—— $14.00/ 
Pe transportation 
‘and subsistence 


costs charged. 
All overtime hours 
charged at 
regular rate 
ified in 
(c)(1) and (2) 
plus $5. 


(1) and (2) plus 
$5.00 per hour.. 50 per 


Charges for less than year-round in- 
plant inspection services (four or more 
consecutive 40 hour weeks) on a 
contract basis as found in § 52.52(d): 


Curent §g§ Proposed 


ee $27.00/hr.? 


Add in-plant 
sampler $14.00/ 


hr. 
.. All overtime hours All overtime hours 
charged at 
regular rate 
in 
(d){1) and (2) 
aay $5.50 per 


(d)(1) and (2) 
plus $5.00 per 
ihour. 


2 Except a minimum of 8 hours per day in lieu of a 
minimum ‘of 40 hours a week for intermittent type in-plant 
canines on tate Does aS Sa wate 
billed in accordance with § 52.42. 


The regulations set forth official grade: 
and inspection marks of the United 
States Department of Agriculture 
(USDA) for use by fruit and vegetable 
processors. These processors contract 
for the fee-for-service grading programs 
of the Department and, as permitted, 
may use various types of approved 
identification marks for processed fruits 
and vegetables and other related 
products. 

Presently, the regulations do not 
specifically provide for control of 
approved grade or inspection marks 
when a contract between the inspection 
service and an applicant is cancelled. 
Therefore, this proposal would provide 
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for Agency control of cancellation and 
disposition of such approved grade or 
inspection marks. This provision would 
aid in eliminating possible misuse of 
such labels and marks. 


Procéssed products which have been 


sampled for inspection, at the option of. . 


the Department, are identified by an 
authorized representative of the 
Departrment, are identified by an 
authorized representative of the 
Department. The products are identified 
by stamping the shipping container 
covering such lot(s) with official 
“sample marks.” Revision of the 
“sample marks” would increase 
utilization of the official marks by 
affixing a non-permanent field office 
designation. These “sample marks” 
would identify products officially ° 
sampled by a particular field office 
using a field office number in place of 
geographic location. 


List of Subjects in 7 CFR Part 52 


Processed fruits and vegetables, Food 
grades, Standards. 


PART 52—AMENDED 


Accordingly, the Regulations 
Governing Inspection and Certification 
of Processed Fruits and Vegetables, 
Processed Products Thereof; and Certain 
Other Processed Food Products (7:CFR 
52.2, 52.7, 52.9, 52.24, 52.28, 52.37, 52.38, 
52.39, 52:41, 52.42, 52.47, 52.48, 52.49, 
52.50, 52.51, 52.52, 52.53) would be 
amended to read as follows: 

1. The authority citation for Part 52 is 
revised to read as follows: 

Authority: Agricultural Marketing Act of 


1946, secs. 203, 205, 60 Stat. 1087, 1090 as 
amended (7 U.S.C. 1622, 1624). 


2. Section 52.2 is amended as follows: - 


a. The definitions “Certificate of 
loading” and “Inspection Service; types 
of” are revised. 

b. The definitions ‘In-plant sampler” 
and “Unofficial sample” are added. 

c. The definition “Lot” is amended by 
revising the text preeceding (a) and 
revising (b). 

d. The definition “Unofficially drawn 
sample” is removed. 


§52.2 Terms defined. 


* * * * 


Certificate of loading. Certificate of 
. loading. means a statement, either 
written or printed, issued pursuant to 
the regulations in this part, relative to 
checkloading of a processed product 
susequent to inspection thereof. The 
certificate of loading may be issued in 
lieu of an official inspection certificate 
when the same inspection procedures 


are applied’and ‘when authorized by the 
Administrator. 


* * _* - * 


In-plant sampler. in-plant sampler 
means any employee of the Department: 
authorized by the Administrator to draw 
samples of processed.products and 
perform a limited number of 
miscellaneous duties in a plant 
operating under contract. 


* * * * * 


Inspection Service; types of. {a) Lot 
inspection means the inspection and 
grading of specific lots of processed 
fruits and vegetables which are located 
in plant warehouses, commercial 
storage, railway cars, trucks, or any 
other conveyance or storage facility. 

(b) Approved plant-lot inspection 
means the inspection and. grading of 
specific lots of processed fruits and 
vegetables which are located in plant 
warehouses, commercial storage, 
railway cars, trucks, or any other 
conveyance or storage facility. 
However, under “approved plant-lot 
inspection”, the inspection service has 
knowledge that the products were 
processed or packaged in plants meeting 
the “plant, approved” definition. This 
means that the plant facilities, 
sanitation, and methods of operation 
have been.surveyed and approved for 
specific product(s) by the Administrator 
as suitable and adequate for inspection 
or grading service in accordance with 
§ 52.81 through 52.83 of this part. 

(c) Continuous inspection is the 
conduct of inspection and grading —_ 
services in an approved plant whereby 
one or more inspector(s) are present at 
all times the plant is in operation to 
make in-process checks on the 
preparation, processing, packing, and 
warehousing of all products under 
contract and to assure compliance with 
sanitary requirements. 

(d) Pack certification is the conduct of 
inspection and grading services in an 
approved plant whereby one or more 
inspector(s) may make inspections of 
the preparation and processing of 
products under contract, but are not 
required to be present at all times the 
plant is in operation. 

(1) Under a Designated Lot contract, 
inspector(s) will grade and certify only 
those lots designated by the applicant. 

(2) Under a Quality Assurance 
contract, inspector(s) will use 
information available from the 
applicant's quality control records to 
certify lots, as requested, and will grade 
lots at random as often as necessary to 
verify the reliability of the applicant's 
quality control system. 


* * * * * 


11045 


Lot, Lot means any number of 
contrainers of the same size and type 
which contain a processed product of 
the same type and style located in the 
same warehouse or conveyance, and 
which is available for inspection service 
at any time: Provided, That the number 
of containers comprising a lot may not 
exceed the maximum number specified 
in the sampling plans in § 52.38 of this 
subpart: And further provided That; 


* * * * * 


(b) Under in-plant (in-process) 
inspection, the inspector is authgrized to 
limit the number of containers of a 
processed product that may be included 
ina lot to a period of consecutive 
production equivalent to one production 
shift with a maximum of 24 hours of 
consecutive production. | 


* * * * * 


Unofficial sample. Unofficial sample 
means any sample that has been 
selected by any person other than an 
inspector or licensed sampler, or by any 
other person not.authorized by the - 
Administrator pursuant to the 
regulations in this part. 


3. Section 52.7 is revised to read as 
follows: 


§ 52.7 information required in connection 
with application. 

(a). Application for inspection service 
shal! be made in the English language 
and may be made orally (in person or by 
telephone), in writing, or by telegraph. If 
an application for inspection service is 
made orally, written confirmation may 
be required by the inspection service 
involved. 

(b) In connection with each 
application for inspection service, there 
shall be furnished such information as 
may be necessary to perform an 
inspection on the processed product(s), 
including but not limited to, the name of 
the product, name and address of the 
packer or plant where such product was 
packed, the location of the product, its 
lot or car number, codes or other 
identification marks, the number of 
containers, the type and size of the 
containers, the interest of the applicant 
in the product, whether the lot has been 
inspected previous to the application by 
any Federal agency and the purpose for 
which inspection is desired. 


4. Section 52.9 is revised to read as 
follows: 


§52.9 Record of filing time. 


A record showing the date when each 
application for inspection or for an 
appeal inspection is received shall be 
maintained. 





5. Section 52.24 is amended by 
revising paragraph {a){1) to read as 
follows: 


§ 52.24 ‘Where to file for an appeal 
inspection and information required. 


(a) eee i 
- @) The supervisor in the office that 
issued the inspection certificate on 
which the appeal covering the 
processed product is requested: or 
6. Section 52.28 is revised to read as 
follows: 


§ 52.28 Appeal inspection certificate. 


After an appeal inspection has been 
completed, the lot{s) cannot be further 
appealed unless authorized by the 
Administrator. An appeal inspection 
certificate shall be issued showing the 
results of such appeal inspection; and 
such certificate shall supersede the 
inspection certificate previously issued 
for the processed product involved. Each 
appeal inspection certificate shall 
clearly identify the number and date of 
the inspection certificate which it 
supersedes. The superseded certificate 
shall become null and void upon the 
issuance of the appeal inspection 
certificate and shall no longer represent 
the quality or condition of the processed 
preduct described therein. The inspector 
or inspectors issuing an appeal 
inspection certificate shall forward 
notice of such issuance to such persons 
as he considers necessary to prevent 
misuse of the superseded certificate if 
the origina! and all copies of such 
superseded certificate have not 


previously been delivered to the 
inspector or inspectors issuing the 
appeal inspection certificate. The 
provisions in the regulations in this part 
concerning forms and certificates, 
issuance of certificates, and disposition 
of certificates shall apply to appeal 
inspection certificates, except that 
copies of such appeal inspection 
certificates shall be furnished all 
interested parties who received copies 
of the superseded certificate. i 

7. Section 52.37 is revised te read as 
follows: 


§52.37 How official samples are to be 
identified and shipped. 


Unless otherwise directed by the 
Administrater samples which are to be 
shipped to any office of inspection shell 
be forwarded to the office of inspection 
serving the area in which the processed 
products from which the samples were 
drawn is located. Such samples shall be 
shipped ina manner to avoid any 
material change in the quality or 
condition of the sample of the processed 
product. Containers shail be identified 
‘and properly sealed with tape. A 
facsimile of the “Officially Sampled” 
stamp shall be placed over the taped 
container. All transportation charges in 
connection with such shipments of 
samples shall be at the expense of the 
applicant. 

8. Section 52:38 is amended by 
revising paragraphs (a), (f), and Tables I, 
Il, Ill, IV, and V to read as follows: 


§ 52.388 Sampling plans and procedures 
for determining lot compliance. 
(a) Except as otherwise provided for 
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in this section in connection with in- 
plant inspection and unless otherwise 
approved by the Administrator, samples 
shall be selected from each lot in the 
exact number of sample units indicated 
for the lot size in the applicable 
sampling plans. The lot size is to 
correspond to a sample size with a 
maximum of 29 sample units: Provided, 
that at the discretion of the inspection 
service, the number of sample units 
selected may be increased to the exact 
number of sample units indicated for 
any one of the larger sample sizes 
provided for in the appropriate plans. 
The sample size may be increased 
beyond 29 sample units in accordance 
with the following sampling plan: ~ 


Sample Size: 380 48 60 
Acceptance 5 6 7 
Number: 


* * * * * 


(f) Sampling plans referred to in this 
section are those contained in Tables, I, 
IL, dil, IV, and V and (g)(1) and (g)(2) of 
this section which follow or any other 
plans which are applicable. For 
processed products not included in these 
tables, the minimum sample size shall 
be the exact number of sample units 
prescribed in the table, container group, 
and lot size that, as determined by the 
inspector, most closely resembles the 
product, type, container, size and 
amount of product to be sampled. The 
maximum sample size in Tables I, Il, Ili, 
IV, V, (g){1), {g){2) and processed 
products not included in these tables is 
29 sample units. 


BILLING CODE 3410-01-M 


« * 
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SAMPLING PLANS AND ACCEPTANCE LEVELS 
TABLE 1 
CANNED OR SIMILARLY PROCESSED FRUITS, VEGETABLES, AND PRODUCTS 
CONTAINING UNITS OF SUCH SIZE AND CHARACTER AS TO BE READILY SEPARABLE 


CONTAINER SIZE GROUP LOT SIZE (NUMBER OF CONTAINERS) 1/ 


Group 1 
ANY TYPE CONTAINER.OF A 
VOLUME NOT EXCEEDING THAT l 
OF A NO. 303 SIZE CAN. | 


; Group 2 
ANY TYPE OF CONTAINER OF A 
VOLUME EXCEEDING THAT OF 
A NO. 303 SIZE CAN BUT NOT OR 
EXCEEDING THAT OF A NO. 3 LESS: 19,509 
CYLINDER SIZE CAN. 


Group 3 
ANY TYPE OF CONTAINER OF A 
VOLUME EXCEEDING THAT OF A 750 751 
NO. 3 CYLINDER SIZE CAN, OR TO 0 
BUT NOT EXCEEDING THAT OF LESS 3,000 21,000 | 36,250 
A NO. 12 SIZE CAN. 


Group 4 
ANY TYPE OF CONTAINER OF A CONVERT TO EQUIVALENT NUMBER OF 6 POUND NE 
VOLUME EXCEEDING THAT OF A WEIGHT CONTAINERS AND USE GROUP 3 
NO. 12 SIZE CAN. 


LOT INSPECTION 
SAMPLE SIZE (NO. OF SAMPLE 
UNITS) 2/ 
ACCEPTANCE NUMBER 


ON-LINE IN-PLANT INSPECTION 
SAMPLE SIZE (NO. OF SAMPLE 

. UNITS) 2/ 
ACCEPTANCE NUMBER 


1/ Under on-line in-plant inspection, a 5% overrun in number of containers 
may be permitted by the inspector before going to the next larger 
sample size. 


When a standard sample unit size is not specified in the U.S. grade 
standards, the sample units for the various container size groups are as 
follows: Groups 1, 2, and 3 -- 1 container and its entire contents. 
Group 4 approximately 2 pounds of product. When determined by the 
inspector that a 2-pound sample unit is inadequate, a larger sample unit 
may be substituted. 
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TABLE II 
FROZEN OR SIMILARLY PROCESSED FRUITS, VEGETABLES, AND. PRODUCTS 
CONTAINING UNITS OF SUCH SIZE AND CHARACTER AS TO BE READILY SEPARABLE 


CONTAINER SIZE GROUP LOT SIZE (NUMBER OF CONTAINERS). 1/ 


Group 1 
ANY TYPE OF CONTAINER OF 1 
POUND OR LESS NET WEIGHT 


“Group .2 "= 
ANY TYPE OF CONTAINER OVER 
1 POUND BUT NOT OVER 2-1/2 
POUNDS NET WEIGHT. TO 
4,800 15,600} 33,600 


Group 3 
ANY TYPE OF CONTAINER OVER}. CONVERT TO EQUIVALENT NUMBER OF 2-1/2 POUND 
2-1/2 POUNDS. CONTAINERS AND USE GROUP 2 


LOT INSPECTION 

SAMPLE SIZE (NO. OF SAMPLE 
UNITS) 2/ 

ACCEPTANCE NUMBER 


ON-LINE IN-PLANT INSPECTIO 

SAMPLE SIZE:(NO. OF SAMPLE 
UNITS) 2/ 

ACCEPTANCE NUMBER 


Under on-line in-plant inspection, a 5% overrun in number of 
containers may be permitted by the inspector before going to the next 
larger sample size. 


When a Standard sanple unit size is not specified in the U.S. 
grade standards, the sanple units for the various container size 
groups are as follows: Groups 1 and 2 - 1 container and its entire 
contents. Group 3 containers up to 10 pounds - approximately 
three pounds of product. When determined. by the inspector that a 
3-pound sample unit is inadequate, a larger sample unit or 1: or 
more containers and their entire contents may be substituted for 1 
or more sample units of 3 pounds. 
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TABLE III 
CANNED, FROZEN, OR OTHERWISE PROCESSED FRUITS, VEGETABLES, 
RELATED PRODUCTS OF A COMMINUTED, FLUIN OR HOMOGENEOUS STATE 


"CONTAINER SIZE GROUP LOT SIZE (NUMBER OF CONTAINERS) 1/ 


Group 1 18,001 126,001 
ANY TYPE OF CONTAINER OF 1 TO - TO 
POUND OR LESS. ) 58 ,500 217,000 


Group 2 
ANY TYPE OF CONTAINER 
EXCEEDING 1 PGUND BUT NOT 
EXCEEDING 60 OUNCES. 


Group 3 . 
ANY TYPE OF CONTAINER 
EXCEEDING 60 OUNCES BUT NOT} 1,500]; 1,501 
EXCEEDING 10 POUNDS. OR TO 
LESS 6,000 42,000 


Group 4 
ANY TYPE OF CONTAINER CONVERT TO EQUIVALENT NUMBER OF 6 POUND 
EXCEEDING 10 POUNDS. CONTAINERS AND USE GROUP 3 


LOT INSPECTION 

SAMPLE SIZE (NO. OF SAMPLE 
UNITS) 2/ 

ACCEPTANCE NUMBER 


ON-LINE IN-PLANT INSPECTIO 


UNITS) 2/ 
ACCEPTANCE NUMBER 


Under on-line in-plant inspection, a 5% overrun in number of 
containers may be permitted by the inspector before going to the 
next larger sample size. 


When a standard sample unit size is not specified in the U.S. grade 
Standards, the sample units for the various container size groups are 
as follows: Groups 1, 2, and 3 -- 1 container and its. entire 
contents. A smaller sample unit may be substituted in group 3 at the 
inspector's discretion. Group 4 -- approximately 16 ounces of 
product. When determined by the inspector that a 16 ounce sample 
unit is inadequate, a larger sample unit may be substituted. 
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TABLE IV 
DEHYDRATED (LOW-MOISTURE) FRUITS AND VEGETABLES 


CONTAINER SIZE GROUP LOT SIZE (NUMBER OF CONTAINERS) 1/ 


Group 1 
ANY TYPE OF CONTAINER OF 1 1,801 
POUND OR LESS. OR 
7,200 


TO 
Group 2 
ANY TYPE OF CONTAINER OVER : 
1 POUND BUT NOT OVER 6 600 601 
POUNDS NET WEIGHT. OR TO 
LESS 2,400 16,800 |; 29,000 


‘ Group 3 
ANY TYPE OF CONTAINER OVER} CONVERT TO EQUIVALENT NUMBER OF 5 POUND 
6 POUNDS. CONTAINERS AND USE GROUP 2 


LOT INSPECTION 


SAMPLE SIZE (NO. OF. SAMPLE 
UNITS) 2/ 
ACCEPTANCE NUMBER 


ON-LINE IN-PLANT INSPECTIO 
SAMPLE SIZE (NO. OF SAMPLE 
UNITS) 2/ 
ACCEPTANCE NUMBER 


Under on-line in-plant inspection, a 5% overrun in number of 
containers may be permitted by the inspector before going to the 
next larger sample size. 


When a standard sample unit size is not specified in the U.S. 
grade standards, the sample units for the various container size 
groups are as follows: Group 1 -- 1 container and its entire 
contents. Groups 2 and 3 -- 1 container and its entire contents 
or a smaller sample unit when determined by the inspector to be 
adequate. 
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TABLE V 
DATES 


CONTAINER SIZE GROUP LOT SIZE (NUMBER OF CONTAINERS) 1/ 


Group 1 
ANY TYPE OF CONTAINER OF 1 2,401 
POUND OR LESS NET WEIGHT. TO 


Group 2 
ANY TYPE OF CONTAINER OVER 
1 POUND. BUT NOT OVER. 5 
POUNDS NET WEIGHT. 
22,400 | 38,667 


Group 3 
ANY TYPE OF CONTAINER OVER | CONVERT TO EQUIVALENT NUMBER OF 5 POUND 
5 POUNDS. CONTAINERS AND USE GROUP 2 


LOT INSPECTION 
SAMPLE SIZE (NO. OF SAMPLE 
UNITS) 2/ 
ACCEPTANCE NUMBER 


ON-LINE IN-PLANT INSPECTIO 
SAMPLE SIZE (NO. OF SAMPLE 
UNITS) 2/ 
ACCEPTANCE NUMBER 


Under on-line in-plant inspection, a 5% overrun in number of 
containers iwnay be permitted by the inspector before going to the 
next larger sample size. 


Samples consist of 25 ounce sample units, each of which may be a 
composite of product from a sufficient number of individual 
containers from 1 case to make up the weight. When previous 
inspection results from a particular source so indicate, 1 
composite sample of 25 ounces of product may be formed from the 3 
sample units in the smallest sample size, and 2 composite samples 
of 25 ounces each may be formed from the 6 sample units in the next 
to smallest sample size. Sample units in larger sample sizes may 
not be further composited. 


BILLING CODE 3410-02-C 





9. Section 52.39 is revised to read as 
follows: 


§52.39 issuance of Certificate of 
Sampling. 


Each inspector and each licensed 
sampler shall prepare and sign a 
certificate of sampling to cover the 
samples drawn by the respective person, 
except that in-plant inspectors who 
inspect the samples which they have 
drawn need not prepare a certificate of 
sampling. One copy of each certificate 
of sampling prepared shall be retained 
by the licensed sampler and the original 
and all other copies thereof shall be 
disposed of in accordance with the 
instructions of the Administrator. 

10. Section 52.41 is revised to read as 
follows: 


§52.41 Payment of fees and charges. 

Fees and charges for any inspection 
service shall be paid by the interested 
party making the application for such 
service, in accordance with the 
applicable provisions of the regulations 
in this part, and if so required by the 
inspection service, an advance of funds 
prior to rendering inspection service in 
an amount suitable to the Administrator, 
or a surety bond suitable to the 
Administrator, shall be required as a 
guarantee of payment for the services 
rendered. All fees and charges for any 
inspection service peformed pursuant to 
the regulations in this part shall be paid 
by check, draft, or money order payable 
to the United States Department of 
Agriculture. Remittance shall be sent to 
the address specified on the bill for 
collection on or before the due date to 
avoid a late payment charge. 

11. Section 52.42 is revised to read as 
follows: 


§52.42 Schedule of fees. 

Unless otherwise provided in a 
written agreement between the 
applicant and the Administrator, the fee 
for any inspection service performed 
under the regulations in part, shall be at 
the rate of $29.00 per hour plus an 
additional $5.50 per hour for all 
scheduled overtime hours. When work 
is performed on a holiday, an additional 
hour shall be charged at the regular 
hourly rate for each hour worked. 


12. Section 52.47 is revised to read as 
follows: 


§ 52.47 Fees to be charged for micro, 
chemical, certain other special analyses 
and other applicable services. 

Fees for micro, chemical, and certain 
other special analyses, made at the 
request of the applicant, or because of 
additional specification requirements, 
and other applicable services, shall be 


at the rate of $25.00 per hour. Other 
applicable services include, but are not 
restricted to, grading unoffical samples, 
providing copies of score sheets and 
additional copies of certificates. 

13. Section 52.48 is amended by 
revising paragraph (b) to read as 
follows: 


§52.48 Charges for pliant survey and 
sanitation inspection. 
7 . * * 

(b) Fees charged for a plant survey 
and a sanitation inspection under 
§ 52.42 of this part will be credited back 
to plants entering into an in-plant 
inspection contract with AMS within 60 
days of the survey. 

14, Section 52.49 is revised to read as 
follows: 


$52.49 Charges for copies of score 
sheets. 

If the applicant for inspection service 
requests one or more copies of a score 
sheet referable to the processed product 
covered thereby, they may obtain such 
copies from the superviser in the office 
of inspection serving the area where the 
service was performed at a charge of ¥% 
hour per copy in accordance with the 
rate in § 52.47: Provided, that no charge 
shall be made for one copy if requested 
in connection with the request for 
inspection. 

15. Section 52.50 is revised to read as 
follows: 


§ 52.50 Charges for additional copies of 
inspection certificates. 

Charges for additional copies of 
inspection certificates issued in 
accordance with § 52.21 may be 
supplied to any financially interested 
party at a charge of % hour per 
certificate in accordance with the rate in 
§ 52.47 for each seven (7), or fewer 
copies. 

16. Section 52.51 is revised to read as 
follows: 


$52.51 Travel and other expenses. 

Charges may be made to cover the 
cost of travel time incurred in 
connection with the performance of any 
inspection service, including appeal 
inspections, at the rate of $29.00 per 
hour. This includes time spent waiting 
for transportation as well as time spent 
traveling, but not to exceed eight hours 
of travel time for any one person for any 
one day: And provided further, that if 
travel is by common carrier, no hourly 
charge may be made for travel time 
outside the employee's official work 
hours. 

17. Section 52.52 is amended by 
revising paragraphs (c), and (d) to read 
as follows: 
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§52.52 Charges for inspection service on 
a contract basis. 

(c) Charges for year-round in-plant 
inspection services on a contract basis 
will be billed to the applicant monthly 
for all hours worked with a minimum of 
40 hours per week for each inspector 
assigned to perform the inspection 
services in accordance with the 
following schedule: 

(1) For personnel assigned on a year- 
round basis: Each inspector—$22.60 per 
hour. 

(2) For personnel assigned on less 
than a year-round basis: Each 
inspector—$27.00 per hour; In-plant 
sampler—$14.00 per hour. 

(3) Holiday pay. An eight (8) hour 
charge will be made for each inspector 
assigned at their regular hourly rate. 
When work is performed, an additional 
hour at the regular hourly rate will be 
charged for each hour worked. 

(4) Night differential. A 10 percent 
night differential charge will be made 
for all work performed between the 
hours of 6 p.m. and 6 a.m. 

(5) Overtime. All overtime hours will 
be charged at the regular rates specified 
in paragraphs (c)(1) and (2) of this 
section plus $5.50 per hour. 

(d) Charges for less than year-round 
in-plant inspection services (four or 
more consecutive 40 hour weeks) on a 
contract basis will be billed to the - 
applicant monthly for all hours with a 
minimum of 40 hours for each inspector 
assigned to perform the inspection 
services in accordance with the 
following schedule: * 

(1) Each inspector—$27.00 per hour * 

(2) In-plant Sampler—$14.00 per hour. 

(3) Holiday pay. An eight (8) hour 
charge will be made for each inspector 
assigned at their regular hourly rate. 
When work is performed, an additional 
hour at the regular hourly rate will be 
charged for each hour worked. 

(4) Night differential. A 10 percent 
night differential will be charged for all 
work performed between the hours of 6 
p.m. and 6 a.m. 

(5) Overtime. All overtime hours will 
be charged at the regular rates specified 
in (d)(1) of this section plus $5.50 per 
hour. 


* * . 7 * 


17. Section 52.53 is amended by 
revising paragraphs (a)(2), (a)(3), (a)(4), 
(a)(5), (d), (e) and adding new 
paragraphs (a)(7) and (i) to read as 
follows: 


3 Except a minimum of 8 hours per day in lieu of a 
minimum of 40 hours a week for intermittent type 
in-plant services and less than four weeks in-plant 
assignment will be billed in accordance with 
§ 52.42. 
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§ 52.53 Approved identification. 


(a)* ** 

(2) Have been produced or packed in 
an approved plant. 

(3) Are truthfully and accurately 
labeled. 

(4) When graded against a U.S. grade 
standard, meet the quality requirements 
for U.S. Grade C or better; 

(5) Meet applicable fill weight and/or 
drained weight, Brix or other 
characteristics of a commodity related 
to market value; 

(6) Have been certified, or have been 
inspected and are eligible for 
certification, by an inspector; and, in 
addition, meet the specific requirements 


stated in (b), (c), and (d) of this section. — 


(7) Labels and advertising material 
containing or referring to approved 
identification must be approved by 
USDA inspection service prior to use. 


* * * * . 


(d) “Approved plant-lot inspection” 
grade and inspection marks. Processed 
products that are produced in an 
approved plant as defined in § 52.2 and 
inspected and certified by an inspector 
on a lot basis may be labeled with on 
official mark as defined in § 52.3 when 
adequate control and use is approved. 
The use of official marks for this type of 
service is restricted to grade marks 
(with or without plain shield) and/or the 
statement “Inspected by the U.S. 
Department of Agriculture” (with or 
without plain shield). The official marks 
shall be similar in form and design as 
illustrated in figures 11 through 14. 
Failure to have all lots bearing official 
marks either inspected and certified or 
certified as produced in an approved 
plant shall cause the debarment of the 
user from receiving subsequent services, 
and such other actions as provided for 
in the Agricultural Marketing Act of 
1946. 


(e) Sampling marks. Processed 
products which have been sampled for 
inspection as provided in this part may, 
at the option of the Department, be 
identified by an authorized 
representative of the Department. The 
products are identified by stamping the 
container(s) comprising such lot{s), with 
an official “sampling mark”, similar in 
form and design to the example in figure 
15 of this section. The “sampling marks” 
will identify products officially sampled 
by a particular field office. Such mark 
will include a code identifying the field 
office performing the sampling. 


OFFICIALLY SAMPLED 


OCTOBER 22, 1985 


U.S. DEPARTMENT OF AGRICULTURE 
a2 


FIGURE 15 


* * * * 7 


(i) Disposition of labels bearing 
approved grade or inspection marks 
when a contract is cancelled. Upon 
cancellation of a contract, labels bearing 
approved grade or inspection marks 
shall remain under the control of the 
inspection service. The inspection 
service will approve disposition of said 
labels for destruction, sale or transfer to 
another approved plant, remove or 
obliterate the grade or inspection mark, 
or other action as may be agreed upon 
by all interested parties. 

Done at Washington, DC, on: March 21, 
1986. 

William T. Manley, 

Deputy Administrator Marketing Programs. 
[FR Doc. 86-6849 Filed 3-31-86; 8:45 am] 
BILLING CODE 3410-02-M 


Soil Conservation Service 
7 CFR Part 652 


Relocation Assistance 


AGENCY: Soil Conservation Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: The Soil Conservation 
Service (SCS) published Part 652, 
Relocation Assistance in the Federal 
Register on April 17, 1974, to implement 
the Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
of 1970 (Uniform Act) (42 U.S.C. 4601- 
4655), as implemented by the U.S. 
Department of Agriculture in 7 CFR Part 
21. Since this publication, all federal 
agencies have been directed to publish a 
common rule to implement the Uniform 
Act to correct any inconsistencies and 
inequalities that may have existed with 
the different agencies’ regulations. The 
U.S. Department of Agriculture 
published its common rule in the Federal 
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Register on February 27, 1986, as 51 FR 
7000-7040. The common rule does not 
require any further implementation by 
SCS. Therefore, SCS proposes to remove 
and reserve 7 CFR Part 652. 


DATE: Comments are due June 2, 1986. 


ADDRESS: Written comments on the 
proposed action should be addressed to: 
Deputy Chief for Administration, Soil 
Conservation Service, USDA, P.O. Box 
2890, Washington, D.C. 20013 or 
telephone (202) 447-6297. 


FOR FURTHER INFORMATION CONTACT: 
Wayne F. Maresch, Director, 
Administrative Services Division, Soil 
Conservation Service, USDA, P.O. Box 
2890, Washington, D.C. 20013, or 
telephone (202) 447-5111. 
SUPPLEMENTARY INFORMATION: The 
common rule set forth in 7 CFR Part 21 
implements the Uniform Act which 
requires that owners of real property to 
be acquired for Federal or Federally- 
assisted programs, and persons 
displaced from their dwellings,. 
businesses or farms as a result of such 
acquisition be provided fair, consistent, 
and equitable treatment. This common 
rule is so structured that further 
implementation below the Departmental 
level is not necessary. Section 652.3 
pertains to an SCS delegation of 
authority that is not needed under the 
common rule. 


List of Subjects in 7 CFR Part 652 


Technical assistance, Water 
resources, Grant program-—Natural 
resources. 


PART 652—[RESERVED] 


Accordingly, Chapter VI of Title 7 is 
proposed to be amended by removing 
and reserving Part 652. 

Authority: 42 USC 4601-4655 
Wilson Scaling, 

Chief. 

March 25, 1986. 

[FR Doc. 86-7039 Filed 3-31-86; 8:45 am] 
BILLING CODE 3410-16-M 


Agricultural Marketing Service 
7 CFR Part 1040 


Milk in the Southern Michigan 
Marketing Area; Proposed Suspension 
of Certain Provisions of the Order 


AGENCY: Agricultural Marketing Service, 


USDA. 
ACTION: Proposed suspension of rules. 


SUMMARY: This notice invites written 
comments on a proposal to suspend for 
the months of April through September 





1986 the requirement in the Southern 
Michigan Federal milk order that a 
cooperative association deliver to pool 
distributing plants at least 50 percent of 
its members’ producer milk in order to 
qualify its supply plants as pool plants 
under the order. The suspension was 
requested by a cooperative association 
that represents supplying milk 
to the fluid market. The association 
claims that the action is needed to avoid 
inefficient handling of milk and to 
ensure that dairy farmers historically 
associated with the Southern Michigan . 
market will continue to share in the — 
market's fluid milk sales. 

DATE: Comments are due on or before 
April 8, 1986. 

appress: Comments (two copies) 

should be sent to: Dairy Division, 
Agricultural Marketing Service, Room 
2968-South Building, U.S. Department of 
Agriculture, Washington, DC 20250. 


FUR FURTHER INFORMATION CONTACT: 
Richard A. Glandt, Marketing Specialist, 
Dairy Division, Agricultural Marketing 
Service, U.S. Department of Agriculture, 
Washington, DC 20250, (202) 447-4829. 


SUPPLEMENTARY INFORMATION: The 
Administrator of the Agricultural 
Marketing Service has certified that this 
proposed action would not have a 
significant economic impact on a 
substantial number of small entities. 
Such action would lessen the regulatory 
impact of the order on certain milk 
handlers and would tend to ensure that 
dairy farmers would continue to have 
their milk priced under the order and 
thereby receive the benefits that accrue 
from such pricing. 

Notice is hereby given that, pursuant 
to the provisions. of the Agricultural 
Marketing Agreement Act of 1937, as 
amended {7 U.S.C. 601 ef seqg.), the 
suspension of the following provisions 
of the order regulating the handling of 
- milk in the Southern Michigan marketing 
area is being considered for April 
through September 1986: 

1. In § 1040.7(b)({2), the words “‘if 
transfers from supply plants to plants 
described in paragraph (b)(5) of this 
section and by direct delivery from the 
farm to plants qualified under paragraph 
(a) of this section are:” 

2. In § 1040.7(b)(2), paragraphs (i) and 
(ii). 

All persons who want to send written 
data, views or arguments about the 
proposed suspension should send two 
copies to the Dairy Division, 
Agricultural Marketing Service, Room 
2968-South Building, U.S. Department of 
Agriculture, Washington, DC 20250, by 


the 7th day after publication of this 
notice in the Federal Register. The 
period for filing comments is limited to 
seven days because a longer period 
would not provide the time needed to 
complete the required procedures and 
include April 1986 in the suspension 
period if this is found necessary. 

The comments that are received will 
be made available for public inspection 
in the Dairy Division during normal 
business hours (7 CFR 1.27{b)). 


Statement of Consideration 


The proposed suspension would make 
inoperative for the months of April 
through September 1986 the provisions 
requiring a cooperative association to 


’ deliver at least 50 percent of its 


members’ producer milk to pool 
distributing plants, either through its 
supply plants or directly from farms, in 
order to qualify the supply plants as 
pool plants. 

Michigan Milk Producers Association 
(MMPA), which represents a substantial 
number of the producers supplying the 
market, requested the suspension and 
cited the following marketing conditions 
as support for its request. Class I 
utilization in the market, as a percentage 
of producer milk for 1985, was only 42 
percent and therefore a 50 percent 
qualification requirement is impractical 
and burdensome. MMPA pools 
approximately 87 percent of its 
members’ milk on the Southern 
Michigan market using the supply plant 
pooling standard. Milk production for 
the Southern Michigan market has 
increased approximately four percent 
during the first two months of 1986 
compared to 1985 and at the same time 
the cooperative’s Class I sales to 
distributing plants have decreased about 
ten percent from 1985. MMPA during 
February 1986, processed through its 
balancing plants about 86 percent of the 
market's reserve milk supply while its 
market share of producer milk was only 
64 percent. This imbalance, MMPA 
anticipates, will become more severe 
during the spring flush months because 
other cooperative associations operating 
in the market lack sufficient 
manufacturing facilities. 

The association said that the 
suspension is needed to avoid the 
inefficient handling of milk merely to 
assure pooling of supply plants and to 
insure that dairy farmers who have been 
historically associated with the 
Southern Michigan market will continue 
to share in the fluid milk sales of the 
market. 

Accordingly, it may be appropriate to 


™ 
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suspend the aforesaid provisions for the 
months of April through September 1986. 


List of Subjects in 7 CFR Part 1040 


Milk marketing orders, Milk, Dairy 
products. 

The authority citation for 7 CFR Part 
1040 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

Signed at Washington, DC, on March 26, 
1986. 
William T. Manley, 
Deputy Administrator Marketing Programs. 
[FR Doc. 86-7101 Filed 3-31-86; 8:45 am] 
BILLING CODE 3410-02-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 74 
[Docket No. 84N-0150] 


D&C Green No. 6; Uniform 
Specifications 


Correction 


In FR Doc. 86-6316 beginning on page 
9843 in the issue of Friday, March 21, 
1986, make the following corrections: 

1. In the heading of the document, the 
docket number was incorrect and should 
have appeared as set forth above. 

2. On page 9844, first column, in the 
heading for B, “Safety Consideration” 
should read “Safety Considerations”. In 
the same column, second complete 
paragraph under B, ninth line, “P- 
toluidine” should read “p-toluidine”. In 
the third column, second complete 
paragraph, sixth line, “mich” should 
read “mice”. 

BILLING CODE 1505-01-M 


21 CFR Part 150 
[Docket No. 86N-0019] 


Fruit Jelly and Fruit Preserves and 
Jams; Advance Notice of Proposed 
Rulemaking on the Possible 
Amendment of the U.S. Standards of 
Identity and Establishment of U.S. 
Standards of Quality and Fill of 
Container 


Correction 


In FR Doc. 86-5702 beginning on page 
9063 in the issue of Monday, March 17, 
1986, make the following corrections: 

1. On page 9065, first column, in 
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Z2-2Me, second line, “this” should read 
“the”, 

2. On page 9066, in 4.1.1., under 
“Maximum level", first line, 
“Insufficient” should be two words. 

3. On the same page, in 4.4.5., 
“Tarazine” should read “Tartrazine”. 
The entry “4/5 Preservatives” should 
read “4.5 Preservatives”. In 4.6.4., under 
“Maximum level". “CMP” should read 
“GMP". 

4. On page 9067, second column, in 
8.2.1., third line, “of* should read “for”. 

5. On page 9069, first column, in 
§ 150.160(d)(2)(iv), first line, insert “the” 
between “In” and “case”. In the second 
column, in § 150.160(d)(5), tenth line, 
“100” should read “1100”. In 
§ 150.160{e)(1), first line, “preserve of” 
should read “preserve or”. 

6. On the same page, third column, in 
the first line, “information” was 
misspelled. 


BILLING CODE 1505-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 


23 CFR Part 645 


Accommodation of Utilities 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Notice. 


SUMMARY: The FHWA is issuing this 
notice to advise the public that it is 
reviewing its existing policy governing 
longitudinal utility use of Interstate 
(freeway) right-of-way (234 CFR 645, 
Subpart B) to determine if changes or 
modifications in this policy are needed. 
Present policy limits longitudinal utility 
usé of the Interstate right-of-way within 
the access control limits. FHWA 
believes an overall review of policy is 
needed due to changes in technology 
and advancements in utilities 
configurations. FHWA will initiate the 
appropriate rulemaking in the near 
future requesting public. comment. 
FOR FURTHER INFORMATION CONTACT: 
James A. Carney, Office of Engineering, 
Federal Highway Administration, 400 
Seventh Street, SW., Washington, D.C. 
20590, Telephone: (202) 426-0450. 
Issued on: March 27, 1986. 
R.D. Morgan, 
Executive Director, Federal Highway 
Administration. 
{FR Doc. 86-7303 Filed 3-31-86; 10:14 am} 


BILLING CODE 4910-22-M 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement 


30 CFR Part 935 


Reopening and Extension of Public 
Comment Period on a Proposed 
Amendment to the Ohio Permanent 
Regulatory Program 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSMRE), 
Interior. 

ACTION: Reopening and extension of 
public comment period. 


SUMMARY: By a letter dated January 15, 
1986, Ohio submitted proposed program 
amendments to the rules of procedures 
for the Reclamation Board of Review 
(RBR, the Board). OSMRE published a 
notice in the Federal Register on 
February 26, 1986, announcing receipt of 
the amendments and inviting public 
comment on the adequacy of the 
proposed amendments (51 FR 6752). 

By letter dated March 7, 1986, Ohio 
resubmitted the RBR rules as they were 
promulgated as final rules. The final 
rules contain some differences from the 
RBR rules that were announced in the 
February Federal Register and the 
proposed RBR rules previously approved 
by OSMRE on May 23, 1985 and 
September 18, 1985 (50 FR 21256, 50 FR 
37848). 

Accordingly, OSMRE is reopening and 
extending the comment period on Ohio's 
January 15, 1986 amendments as 
modified on March 7, 1986. This action is 
being taken to provide the public an 
opportunity to reconsider the adequacy 
of the proposed amendments. 

DATES: Written comments, data or other 
relevant information relating to this 
rulemaking not received on or before 
4:30 p.m. April 16, 1986, will not 
necessarily be considered in the 
Director’s decision. 

ADDRESSES: Written comments should 
be mailed or hand delivered to Ms. Nina 
Rose Hatfield, Director, Columbus Field 
Office, Office of Surface Mining 
Reclamation and Enforcement, 2242 
South Hamilton Road, Room 202, 
Columbus, Ohio 43227; Telephone: (614) 
866-0578. 

Copies of the Ohio program, the 
proposed amendments and modification 
to the amendments, and all written 
comments received in response to this 
notice will be available for public 
review at the OSMRE Field Office listed 
above and at the OSMRE Headquarters 
Office and the Office of-State regulatory 
authority listed below, during normal 
business hours, Monday through Friday, 
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excluding holidays. Each requester may 
receive, free of charge, one single copy 
of the proposed amendments by 
contracting OSMRE’s Columbus Field 
Office. 


Office of Surface Mining Reclamation 
and Enforcement, 1100 “L” Street, 
N.W., Room 5315A, Washington, D.C. 
20240 

Ohio Division of Reclamation, Fountain 
Square, Building B, Columbus, Ohio 
43224. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Nina Rose Hatfield, Director, 
Columbus Field Office, 2242 South 
Hamilton Road, Room 202, Columbus, 
Ohio 43227; Telephone: (614) 866-0578. 


SUPPLEMENTARY INFORMATION: 
I. Background 


The Ohio program was approved 
effective by the Secretary of the Interior 
on August 16, 1982, by notice published 
in the August 10, 1982 Federal Register 
(47 FR 34688). Information pertinent to 
the general background, revisions, 
modifications, and amendments to the 
Ohio program submission, as well as the 
Secretary's findings, the disposition of 
comments, and a detailed explanation of 
the conditions of approval of the Ohio's 
program can be found in the August 10, 
1982 Federal Register. Subsequent 
actions concerning the conditions of 
approval and program amendments are 
identified at 30 CFR 935.11 and 935.15. 


II. Proposed Amendment 


By a letter dated January 15, 1986, 
Ohio submitted proposed program 
amendments consisting of: 

(1) Revisions to 1513-3-01 Definitions, 
“burden of persuasion” and “proffer; 

(2) Revisions to 1513-3-02 Internal 
regulations, rules for a quorum, deciding 
tie votes, keeping records of the RBR’s . 
actions, issuance of subpoenas, and 
governing proceedings following 
amendment of the RBR’s rules; 

(3) Revisions to 1513-3-03 
Appearance and practice before the 
board, concerning ethical standards of 
persons appearing before the board and 
representation before the RBR; 

(4) Revisions to 1513-3-04 Appeals to 
the RBR, concerning identification of 
counsel, if counsel is used, contents of 
an appeal, and grounds for dismissing 
an appeal; 

(5) Revisions to 1513-3-16 Conduct of 
evidentiary hearings, rules concerning 
evidence, stipulation, written testimony, 
witnesses, post-hearing briefs, and 
additional oral arguments; 

(6) Revisions to 1513-3-17 Voluntary 
dismissal and settlement setting forth 
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rules for a-settlement prior to a final 
order by the RBR; and 

{7} Revisions to 1513-3-21 Award of. 
costs and expenses. - 

announced receipt of the 
amendments and initiated a public 
comment period on February 26, 1986 (51 
FR 6752). The comment period closed on 
March 28, 1986. 

While public comments were being 
solicited on Ohio's proposed RBR rules, 
the’State finalized these rules (1513-3-01 
to 1513~3-22). Ohio promulgates 
emergency rules and submits them to 
OSMRE for review and approval. When 
OSMRE approves an emergency rule, it 
does so with the caveat that the final 
rule must be promulgated in identical 
form to the rule approved by.OSMRE. 
The final rules submitted to OSMRE by 
letter dated March 7, 1986, do not 
contain language identical to the 
amendments proposed in the February 
26, 1986 Federal Register. The. 
differences appear primarily at 1513-3- 
21, Award of costs and expenses. 
Therefore, OSMRE is reopening and 
extending the comment period. 

The full text of the proposed 
amendments is available for review at 
the locations listed above under 
“ADDRESSES.” OSMRE is now seeking 
public comment on the adequacy of 
Ohio's January 15, 1986 amendments in 
light of the March 7, 1986 final rules, If 
the Director determines that the 
proposed amendments are no less 
stringent than SMCRA and no less 
effective than the Federal regulations, 
the amendments will be approved and 
become part of the approved permanent 
program. 


List of Subjects in 30 CFR Part 935 


Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 

Dated: March 26, 1986. 

H. Leonard Richeson, 

Acting Assistant Director, Program 
Operations. 

[FR Doc. 86-7162 Filed 3~31-86; 8:45 am] 
BILLING CODE 4310-05-M 


DEPARTMENT OF THE TREASURY 
Office of Revenue Sharing 
31 CFR Part 51 


Financial Assistance to Local 
Governments; Administrative Hearing 
Procedures 


AGENCY: Office of Revenue Sharing, 
Treasury. 
ACTION: Proposed rule. 


sumMaARY: The proposed rule would 
amend 31 CFR Part 51, Subpart G, 
“Proceedings for Reduction in 
Entitlement, Withholding, or Suspension 
of Funds”, to eliminate the 
administrative appeal and review by the 
Secretary currently permitted after an 
administrative hearing. 

DATES: Written comments must be 
received on or before June 2, 1986. 
appresses: Send comments to: Chief 
Counsel for Revenue Sharing; Office of 
Reveriue Sharing, Treasury Department, 
Washington, DC 20226. 

FOR FURTHER INFORMATION CONTACT: 
Richard S. Isen, Chief Counsel or 
Jacqueline L. Jackson, Attorney, Office 
of Chief Counsel for Revenue Sharing, 
Washington, DC 20226 Telephone: (202) 
634-5182. 

SUPPLEMENTARY INFORMATION: 


Background 


The Revenue Sharing regulations 
governing procedures for reduction in 
entitlement, withholding, or suspension 
of funds, 31 CFR Part 51, Subpart G, 
have not been substantially revised 
since they were published to implement 
the amendments to the civil rights 
provisions in the Revenue Sharing Act 
made by the State and Local Fiscal 
Assistance Amendments of 1976 (Pub. L. 
94-488). The decision to streamline the 
appeals process, by eliminating the 
provision for Secretarial review of the 
decision of an administrative law judge, 
is proposed in light of ORS’ experience 
with these proceedings over the 
intervening years. The changes will also 
conform the process more closely with 
the statutory scheme under which the 
decisions of an administrative law judge 
are directly appealable to the Federal 
courts. Although the President has 
proposed termination of the Revenue 
Sharing Program, these changes would 
be useful with respect to hearings 
conducted prior to the end of the 
Program. 

The proposed changes are: 


Section 51.210 Administrative law 
judge; powers. 

Paragraph (b)(2) would be revised to 
eliminate the reference to an 
interlocutory administrative appeal 
during an administrative hearing. 
Paragraph (b)(10) would be revised to 
refer to'the decision of the 
administrative law judge as the final 
agency action. 


Section 51.211 Adminstrative hearings. 
New sentences would be added to the 
end of paragraph (a) to specify that the 


administrative law judge issues the final 
agency decision concerning compliance 
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with the Revenue Sharing Act, based 
upon the record. 

A new paragraph (b)(1) would remove 
the reference to'a summary p' ing 
prior to the preliminary decision. ; 
Whether or not to grant oral argument 


_-prior to this decision is at the discretion 


of the administrative law judge. 
Paragraph (b)(1) would also provide that 
the preliminary decision is to be issued 
within 60 days of the Director's receipt 
of the request for a hearing, as required 
in the Revenue Sharing Act at 31 U.S.C. 
6717(d). The paragraph would also 
provide that the preliminary decision is 
not appealable. The statutory 
requirement for a hearing on the merits 
is preserved. 

The new paragraph (b)(2) would state 
that the decision of the administrative 
law judge following completion of the 
hearing is the final decision of the 
agency. The hearing procedures set forth 
in the Revenue Sharing Act (31 U.S.C. 
6718) describe in detail the authority of 
the Secretary of the Treasury, the 
administrative law judge and the appeal 
procedures for recipient governments. 
The Act provides that the Secretary has . 
a nondiscretionary duty to withhold or 
terminate funding pursuant to the 
decision of the administrative law judge. 
The Act (31 U.S.C. 6722) provides for 
direct appeal to the applicable U.S. 
Court of Appeals and does not provide 
for review of the decision of the 
administrative law judge by the 
Secretary. Hence, the option for appeal 
to the Secretary is deleted from the 
regulations in the interest of 
streamlining the procedures applicable 
to the Revenue Sharing Program. The 
due process of recipient governments 
are fully protected since a full record 
will be created by the administrative 
law judge for use by a reviewing court. 
Therefore, the agency review provisions 
of the Administrative Procedure Act (5 
U.S.C. 557) are not applicable to 
adjudications under the Revenue 
Sharing Act. 


Section 51.217 Preliminary finding (for 
hearings under subpart E). 


This section would be revised to 
delete the reference to the “initial 
decision” of the administrative law 
judge and add.a reference to the “final 
decision.” 


Section 51.218 Final decision of the 
administrative law judge. 


Current § 51.218 would be amended to 
delete the references to “initial 
decision” of the administrative law - 
judge in the title and elsewhere and to 
add references to “final decision” in 
their places. 
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Section 51.219. Certification and 
transmittal of record and decision. 


Current §'51.219 would be amended to 
delete the references to “initial 
decision” of the administrative law 
judge and add references to “final 
decision” in their places. 


Section 51.221 Publicity of 
proceedings. 


Current.§ 51.221, “Procedure on 
review of decision of administrative law 
judge” and 51.222, “Effect of absence of 
appeal or review of initial decision of 
administrative law judge” would. be 
deleted for the reasons described above 
with respect to § 51.211. Section 51.223 
would be redesignated § 51.221, and the 
references to “initial decision” and 
review of the decision of the 
administrative law judge would be 
deleted. 


Section 51.222 Judicial review. 


Current § 51.224 would be 
redesignated § 51.222 and the refererice 
to the initial decision of the 
administrative law judge and review by 
the Secretary would be deleted. The 
reference in paragraph (d) to 
preparation of the record by the 
“Secretary” would be changed to 
“Director” since the Secretary would not 
longer have a role in the administrative 
hearing process. 


Regulatory Flexibility Act 


The Regulatory Flexibility Act of 1980 
(Pub. L. 96-354, hereinafter referred to as 
the RFA) requires that regulations with 
significant economic impact on a 
substantial number of “small entities” 
should undergo regulatory flexibility 
analyses. With respect to the Revenue 
Sharing Program, small entities are 
defined as recipient governments with a 
population below 50,000. It is hereby 
certified that this proposal, if adopted, 
would not have a significant economic 
impact on small governmental units. . 


Executive Order 12291—“Federal 
Regulation” 


The proposed regulations do not 
constitute a “major rule” within the 
meaning of Section 1(b) of Executive 
Order 12291, entitled “Federal 
Regulation.” A regulatory analysis is not 
required. 


List of Subjects in 31 CFR Part 51 


Accounting, Administrative. practice 
and procedure, Civil rights, 
Handicapped, Aged, Indians, Revenue 
Sharing, Reporting and recordkeeping 
requirements. 

31 CFR Part 51, Subpart G, is, 
therefore, proposed to be amended in 
the manner set forth below: 


judge. 


Dated: February 7, 1986 
Michael F. Hill, 
Director, Office of Revenue Sharing. 


Subpart G—Proceedings for 


1. The authority citation for Part 51 
continues to read as follows: 


Authority: 31 U.S.C. 6701 to 6724 and 
Treasury Department Order No. 224, dated 
January 26, 1973 (38 FR 3342) as amended by 
Treasury Department Order No. 103-1 dated 
March 18, 1982. 


2. Section 51.210 is amended by 
revising paragraph (b) (2) and (10) to 
read as follows: 


§ 51.210 Administrative law judge; powers. 


* * * « * 


(b) Powers of administrative law 

(2) Make rulings upon motions and 
requests, including a motion for oral 
argument, prior to making a preliminary 
decision under Subpart E. 


* * am * * 


(10) Make findings of fact and 
conclusions of law and issue the 
premiminary decision and the final 
agency decision as authorized by this 
subpart. 

3. Section 51.211 would be amended 
by revising paragraphs (a) and (b) to 
read as follows: 


§ 51.211 Administrative hearings. 

(a) Administrative hearings for 
violations other than subpart E. The 
administrative law judge shall preside at 
a hearing on the merits of the complaint. 
Testimony of witnesses shall be given 
under oath or affirmation. The hearing 
shall be stenographically recorded and 
transcribed. Hearings shall be 
conducted pursuant to section 7 of the 
Administrative Procedure Act (5 U.S.C. 
556). Upon completion of the hearing, 
the administrative law judge shall issue 
the conclusions of law, findings of fact 
and the final agency decision based 
upon the record. The decision shall state 
whether or not the recipient government 
has complied with the provisions of the 
Act. 

(b) Administrative hearing under 
Subpart E. A hearing requested by a 
recipient government, pursuant to 
§ 51.65(a}(2) of Subpart E, shall be 
commenced by the Director within thirty 
(30) days of receipt of such request and 
shali be held before an administrative 
law judge. Testimony shall be given 
under oath or affirmation and shall 
provide for two decisions of the 
administrative law judge as follows: 

(1) The administrative law judge shall. 
issue a preliminary decision as to 
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whether the recipient government is 


-likely to prevail in demonstrating 


compliance with Subpart E. The 
preliminary decision shall be based 
upon the record of the case (including 
oral argument, if any) at that time, and 
shall be issued within 60 days after the 
request for a hearing is received by the 
Director. The preliminary decision is not 
appealable. wi 

(2) After a preliminary decision and 
the completion of the hearing including 
oral arguments, if any, the 
administrative law judge shall issue the 
final decision in the case, based upon 
the complete record of the evidence, as 
soon as practicable. The final decision 
may also be based upon receipt of any 
proposed findings of fact and 
conclusions of law submitted by the 
parties, but in no event shall it be made 
later than 30 days after the conclusion of 
the hearing. The final decision may be 
combined with the preliminary hearing 
in the event that the administrative law 
judge decides that further proceedings 
are not necessary. The final decision of 
the administrative law judge shall 
constitute the final agency decision as 
described in § 51.218 of this part. 


* * * * * 


§51.217 [Amended] 

4. Section 51.217 would be amended 
by changing the reference in paragraph 
(a)(2), fifth sentence, from “initial 
decision” to “final decision.” 


§ 51.218 [Amended] 


* 

5. Section 51.218 would be amended 
as follows: 

a. Section 51.218 would be retitled 
“Final decision of the administrative 
law judge.” 

b. In § 51.218, the references to “initial 
decision” would be changed to “final 
decision” wherever they occur. 


§51.219 [Amended] 

6. Section 51.219 would be amended 
by changing the references in the first 
and second sentences from “initial 
decision” to “final decision.” 


§§ 51.221 and 51.222 [Removed] 
§ 51.223 [Redesignated as § 51.221 and 
amended] 


7. Sections 51.221 and 51.222 would be 
removed and § 51.223 would be 
redesignated § 51.221 and the first 
sentence of paragraph (c) would be 
revised to read as follows: 


§ 51.221 Publicity of hearings. 
* * * & * 

(c) Decisions of the administrative 
law judge. The statement of findings and 
the decisions of the administrative law 





~ 
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§ 51.224 [Redesignated as § 51.222 and 
amended] 


8. Section 51.224 would be amended 
as follows: 

a. Section 51.224 would be 
redesignated § 51.222. 

b. Paragraph (b) of redesignated 
§ 51.222 would be revised to read as 
follows: 


§ 51.222 Judicial review. 
. 


(b} Appeal by the respondent. A 
recipient government may appeal the 
final decision of the administrative law 
judge to the U.S. Court of Appeals, as 
provided by 31 U.S.C. 6722. 

c. Paragraph (c) would be amended by 
removing the last sentence. 

d. Paragraph (d) would be amended 
by changing the reference from 
“Secretary” in the first sentence to 
“Director.” 

[FR Doc. 86-7080 Filed 3-31-86; 8:45 am] 
BILLING CODE 4810-26-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 50 
[AD-FRL 2994-9] 


National Ambient Air Quality 
Standards; Review of Criteria and 
Standards for Particulate Matter and 
Sulfur Oxides 


AGENCY: Environmental Protection 
Agency. 
ACTION: Notice. 


SUMMARY: EPA plans to evaluate newly 


available scientific studies on the health 
effects of particulate matter and sulfur 
oxides by preparing an addendum to the 
criteria document for particulate matter 
and sulfur oxides and to assess the 
implications, if any, of such criteria 
revisions for the national ambient air 
quality standards for particulate matter 
and sulfur oxides by preparing separate 
addenda to the-staff papers for these 
pollutants.. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Lester D. Grant, Director, 
Environmental Criteria and Assessment 
Office (MD-52), Environmental 
Protection Agency, Research Triangle 
Park, North Carolina 27711, Telephone 
(919) 541-4173 or Bruce Jordan, 
Strategies and Air Standards Division, 


Office of Air Quality Planning and 
Standards (MD-12), Environmental 
Protection Agency, Research Triangle 
Park, North Carolina 27711, Telephone 
(919) 541-5655. 

SUPPLEMENTARY INFORMATION: On 
March 20, 1984; EPA proposed revisions 
to the national ambient air quality 
standards for particulate matter and 
issued revised air quality criteria for 
particulate matter and sulfur oxides (49 
FR 10408). As part of the standards © 
review process, the Clean Air Scientific 
Advisory Committee (CASAC) met on 
December 16-17, 1985 to review the 
March 1984 proposal and to discuss the 
relevance of certain new scientific 
studies on the health effects of 
particulate matter that have emerged 
since the Committee completed its 
review of the criteria document for 
particulate matter and sulfur oxides 
(EPA-600/8-82-029 a, b, and c) and the 
particulate matter staff paper (EPA-450/ 
5-82-001) in January 1982. Based on its 
preliminary review of the newly 
available data, the Committee 
recommended that the Agency prepare 
separate addenda to the criteria 
document and staff paper for the 
purpose of evaluating the relevant new 
studies and discussing their potential 
implications for standard-setting. In 
making this recommendation, CASAC 
made it clear that preparation of these 
addenda need not result in a re- 
examination of all major issues 
previously examined in the criteria 
document and staff paper but instead 
should be targeted and developed in an 
expeditious manner. 

In the process of responding to 
CASAC’s recommendations with 
respect to particulate matter, the Agency 
also examined the need to.update the 
sulfur oxides portions of the criteria 
document and related staff paper (EPA- 
450/5-82-007). As in the case of 
particulate matter, a number of new 
studies of the health effects of sulfur 
dioxide have emerged since 1982 that 
warrant evaluation and consideration 
with respect to standard-setting. 

In light of the CASAC 
recommendations and the Agency's own 
review, EPA plans to prepare an 
addendum to the air quality criteria for 
particulate matter and sulfur oxides 
(EPA-600/8-82-029 a, b, and c) that 
addresses both pollutants and separate 
addenda for the associated staff papers 
(EPA-450/5-82-001 and EPA-450/5-82- 
007). As recommended by CASAC, the 
Agency does. not intend for these 
addenda to reexamine all of the 
available health effects information or 
related issues that have already been 
adequately addressed in the-criteria 


document and the staff papers for 
particulate matter and sulfur oxides. 
Rather the addenda will focus on a 
limited set of scientific studies that have 
become available since completion of 
the criteria document in 1982 that might 
have implications for decisions on the 
proposed revisions to the national - 
ambient air quality standards for 
particulate matter (49. FR 10408) and on 
the review of the national ambient air 
quality standards for sulfur oxides. It is 
the Agency's intent to proceed as 
expeditiously as possible and to avoid 
unnecessary delays in completing these 
actions. 


The Agency plans for these addenda 
to undergo appropriate public and 
scientific review. The Environmental 
Criteria and Assessment Office will hold 
a public workshop this spring to assist 
in the preparation of the addendum to 
the criteria document and will provide 
an opportunity for the public to 
comment on an external review draft 
this summer. Separate notices will 
announce the workshop, the availability 
of the external review draft of the 
criteria document addendum and the 
staff paper addenda. Both the criteria 
document addendum and the staff paper 
addenda will be reviewed by CASAC at 
a public meeting scheduled for October 
of this year. 


Dated: March 20, 1986. 
J. Craig Potter, 


Assistant Administrator for Air and 
Radiation. 
[FR Doc. 86-6998 Filed 3-31-86; 8:45 am] 


BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 


[MM Docket No. 86-84; RM-5018] 


FM Broadcast Station in Springfield, 
FL 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This action proposes the 
allotment of Channel 270A to 
Springfield, Florida, as its second FM 
channel, in response to a petition filed 
by Springfield Broadcasters. 


DATES: Comments must be filed on or 
before May 15, 1986, and reply 
comments on or before May 30, 1986. 


ADDRESS: Federal Commission, 
Washington, DC 20554: 
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FOR FURTHER INFORMATION CONTACT: 
Montrose H. Tyree, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: . 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


The authority citation for Part 73 
continues to read: 

Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301, 303, 307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47 U.S.C. 301, 303, 307. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections are cited to text. 


Proposed Rulemaking 


In the Matter of Amendment of §73.202(b), 
Table of Allotments, FM Broadcast Stations. 
(Springfield, Florida): MM Docket No. 86-84, 
Rm-5018. 

Adopted: March 18, 1986. 

Released: March 24, 1986. 

By the Chief, Policy and Rules Division. 


1. The Commission herein considers a 
petition for rule making filed by 
Springfield Broadcasters (“pititioner’’) 
requesting the allotment of Channel 
286A to Springfield, Florida, as its 
second FM channel.' Petitioner stated 
its intention to apply for the channel. ° 

2. In veiw of the fact that the proposed 
allotment could provide a second FM 
service to Springfield, the Commission 
proposes to amend the FM Table of 
Allotments, § 73.202(b) of the Rules with 
regard to Springfield, Florida, as follows: 


3. The Commission's authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirement are contained in 
the attached Appendix and are 
incorporated by reference herein. NOTE: 
A showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be allotted. 

4. Interested parties may file 
comments on or before May 15, 1986, 
and reply comments on or before May 
30, 1986, and are advised to read the 
Appendix for the proper procedures. 
Additionally, a copy of such comments 
should be served on the petitioners, or 


! The petition as filed requested the allotment of 
Channel 286A at Springfield, Florida: That proposal 
conflicts with a rule making to allot Channel 286C2 
to Panama City Beach, Florida (RM-5159). Since 
Channel 270A can be allotted to Springfield, the 
Notice will follow that approach. The channel can 
be alloted in compliance with the minimum distance 
separation requirements. 


their counsel or consultant, as follows: 
Nancy L. Wolf, Dow, Lohnes and 
Albertson, 1255-23rd Street, NW., 
Washington, DC 20037. __ 

5. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings to 
amend the FM Table of Allotments, 

§ 73.202(b) of the Commission's Rules. 
See, Certification that Sections 603 and 
604 of the Regulatory Flexibility Act Do 
Not Apply to Rule Making to Amend 

§§ 73.202(b), 73.504 and 73.606(b) of the 
Commission's Rules, 46 FR 11549, 
published February 9, 1981. 

6. For further information concerning 
this proceeding, contact Montrose H. 
Tyree, Mass Media Bureau, (202) 634- 
6530. However, members of the public 
should note that from the time a Notice 
of Proposed Rule Making is issued until 
the matter is no longer subject to 
Commission consideration or court 
review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
allotments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making, 
other than comments officially filed at 
the Commission, or oral presentation 
required by the Commission. Any 
comment which has not been served on 
the petitioner constitutes an ex parte 
presentation and shall not be considered 
in the proceeding. Any reply comment 
which has not been served on the 
person(s) who filed the comment, to 
which the reply is directed, constitutes 
an ex parte presentation and shall not 
be considered in the proceeding. 


Federal Communications Commission. 
Ralph A. Haller, 


Acting Chief, Policy and Rules Division, Mass 
Media Bureau. 


Appendix 


1. Pursuant to authority found in 
sections 4(i), 5(d)(1), 303(g) and (r), and 
307(b) of the Communications Act of 
1934, as amended, and 0.61,-0.204(b) and 
0.283 of the Commission's Rules, it is 
proposed to amend the FM Table of 
Allotments, § 73.202(b) of the 
Commission's Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is 
attached. 

2. Showings Required. Comments are 
invited on the proposal(s) discussed in 
the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent(s) will be.expected to answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed allotment is also expected to 
file comments even if it only resubmits 


11059 


or incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the 
channel if it is allotted and, if 
authorized, to build a station promplty. 
Failure to file may lead to denial of the 
request. 


3. Cut-off Procedures. The following 
procedures will govern the - 
consideration of filings in this 
proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. (See § 1.420(d) of the 
Commission's Rules.) 

(b) With respect to petitions for rule 
making which conflict with the 
proposal(s) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

(c) The filing of a counterproposal 
may lead the Commission to allot a 
different channel than was requested for 
any of the communities involved. 

4. Comments and Reply Comments; 
Service. Pursuant to applicable 
procedures set out in § 1.415 and 1.420 of 
the Commission's Rules and 
Regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in 'the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissions 
by parties to this proceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person filing the 


* comments. Reply comments shall be 


served on the person(s) who filed 
comments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by a certificate of 
services. (See § 1.420(a), (b) of the 
Commission's Rules.) 

5. Number of Copies. In accordance 
with the provisions of § 1.420 of the 
Commission's Rules and Regulations, an 
original anf four copies of all comments, 
reply comments, pleadings briefs, or 
other documents shall be furnished the 
Commission, 

6. Public Inspection of Filings. All 
filings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission's Public Reference 


BEST COPY AVAILABILE 





Room at its headquarterss, 1919 M 
Street. NW.,. Washington, D.C. 


[FR Doc. 86-6830 Filed 3-31-86; 8:45 am} 
BILLING CODE 6712-01-4 


47 CFR Part 73 

[MM Docket No. 86-83; RM-5127] 

FM Broadcast Station in Humboidt, TN 
AGENCY: Federal Communications 
Commission. 

ACTION: Proposed Rule. 


summary: Action taken herein, at the 


request of F. Darrell Boyd, propeses the 
allotment of Channel 229A to: Humboldt, 
Tennessee, as thai community's second 
FM service. 
DATES: Comments must be filed on or 
before May 15, 1986, and reply 
comments om or before May 30, 1986: 
ADDRESS: Federal Communications 
Commission, Washington, D.C, 20554. 
FOR FURTHER INFORMATION CONTACT: 
Patricia Rawlings, Mass Media Bureau, 
(202) 634-6530. 
SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 73 

Radio breadcasting. 

The authority citation for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301,303, 307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47 U.S.C. 301, 303, 307. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections are cited to text. 


Proposed Rulemaking 


In the Matter of Amendment of § 73.202(b), 
Table of Allotments, FM Broadcast Stations 
(Humboldt, Tennessee}; MM Docket No. 86- 


. 83, RM-5127. 


Adepted: March 18;, 1986. 
Released: March 24, 1986. 


By the Chief, Policy and Rules Division. 


1. The Commission has before it for 
consideration a petition for rule making 
filed by F. Darrell Boyd (“petitioner”), 
seeking the allotment of FM Channel 
229A to Humboldt, Tennessee, as that 
community's second FM service. 
Petitioner has stated his intention to 
apply for the channel. The channel can 
be alloted in compliance with the 
Commission's minimum distance 
separation requirements. 

2. In view of the fact that Humboldt, 
Tennessee, could receive its second 
local FM service, the Commission finds 
it would be in the public interest to seek 
comments on the proposal to amend the 
FM Table of Allotments, §73.202(b) of 


the Commission's Rules, for the: 
community: 


ee 


3. The Commission's authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. 


Note.—A showing of continuing interest is- 


required by paragraph 2 of the Appendix 
before a channel will be allotted. 


4. Interested parties may file 
comments on or before May 15, 1986, 
and reply comments on or before May 
30, 1986, and are advised: to read the 
Appendix for the proper procedures. 
Additionally, a copy of such comments 
should be'served on the petitioners, or 
their counsel or consultant, as.follaws: 
Timothy K. Brady,.1116 Weisgarber 
Road, P.O. Box 10566, Knoxville, TN 
37939-0566, (Counsel to. petitioner). 

5. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980'do not 
apply to rule making proceedings to 
amend the FM Table of Allotments, 

§ 73.202(b} of the Commission's Rules: 
See, Certification that sections 603 and 
604 of the Regulatory Flexibility Act Da 
Not Apply to Rule Making to Amend 

§§ 73.202(b), 73.504 and 73.606¢b) of the 
Commission’s Rules, 46 FR 11549, 
published February 9, 1984. 

6. For further information concerning 
this proceeding, contact Patricia 
Rawlings, Mass Media Bureau (202) 634- 
6530. However, members of the public 
should note that from the time a Notice 
of Proposed Rule Making is issued until 
the matter is no longer subject to 
Commission consideration or court 
review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
allotments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making, 
other than comments officially filed at 
the Commission, or oral presentation 
required by the Commission. Any 
comment which has not been served on 
the petitioner constitutes an ex parte 
presentation and shall not be considered 
in the proceeding. Any reply comment 
which has not been served on the 
person(s) who filed the comment, to 
which the reply is directed, constitutes 
an ex parte presentation and shall not 
be considered in the proceeding. 
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Federah Communications Commission. 

Ralph A. Haller, 

Acting Chief, Policy and Rules Division, Mass 
Media Bureau. 

Appendix 

1. Pursuant to autherity found in 
sections. 4(i), 5(c}(1),.303(g), and (r), and 
307(b) of the Communications Act of 
1934, as amended, and §§ 0.61, 0.204(b} 
and 0.283 of the Commission’s Rules, it 
is proposed to amend the FM Table of 
Allotments, § 73.202(b] of the 
Commission's Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is 
attached. 

2. Showings Required. Comments are 
invited on the proposal(s) discussed in. 
the Notice of Proposed Rule Making to. 
which this Appendix is.attached. 
Proponent(s) will be expected to answer 
whatever questions are presented in 
initial comments..The propenent of a 
proposed allotment is also expected ta 
file comments even.if it only resubmits 
or incorporates by reference its former 
pleadings. It should also restate its. 
present intention to apply for the 
channel if it is allotted and, if 
authorized, to build a station promptly. 
Failure to file may lead to denial of the 
request. 

3. Cut-off Procedures. The follewing 
procedures will govern the 
consideration. of filings in the 
proceeding. 

(a) Counterproposals advanced. in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will net be considered 
if advanced im reply comments. (See 
§ 1.420(d} of the Commission's Rules.) 

(b) With respect to petitions fer rule 
making which conflict with the 
proposal{s) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial. 
comments herein. If they are filed later 
than that,.they will not be considered in 
connection with the decision in. this 
docket. 

(c}, The filing of a counterproposa! 
may lead the Commission. to allot @ 
different channel than was requested for 
any of the communities invelved. 

4. Comments and Reply Comments; 
Service. Pursuant to applicable 
pracedures set out in §§ 1.415 and 1.420 
of the Commission's Rules and 
Regulations, interested parties may file 
comments-and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissions 
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by parties to this préceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person filing the 
comments. Reply comments shall be 
served on the person(s) who filed 
comments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by a certificate of 
service. (See § 1.420(a), (b) and (c) of the 
Commission's Rules.) 

5. Number of Copies. In accordance 
with the provisions of § 1.420 of the 
Commission's Rules and Regulations, an 
original and four copies of all comments, 
reply comments, pleadings, briefs, or 
other documents shall be furnished the 
Commission. 

6. Public Inspection of Filings. All 
filings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission's Public Reference 
Room at its headquarters, 1919 M Street, 
NW, Washington, DC. 


[FR Doc. 86-6831 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 86-85; RM-5186] 
FM Broadcast Station in Waco, TX 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed Rule. 


SUMMARY: Action taken herein, at the 


request of Kennelwood Broadcasting 
Company, proposes the allocation of 
Channel 277A to Waco, Texas, as that 
community's fifth FM service. 

DATES: Comments must be filed on or 
before May 15, 1986, and reply 
comments on or before May 30, 1986. 
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Patricia Rawlings, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Part 73 


Radio broadcasting. 


The authority citation for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301, 303, 307, 48 
Stat. 1081, 1082, as amended, 1683, as 
amended, 47 U.S.C. 301, 303, 307. Other 
statutory and executive order provisions 
authorizing or anterpreted or applied by 
specific sections are cited to text. 


In the Matter of Amendment of § 73.202(b), 
Table of Allotments, FM Broadcast Stations 
(Waco, Texas); MM Docket No. 86-85, RM- 
5186. 

Adopted: March 18, 1986. 

Released: March 24, 1986. 

By the Chief, Policy and Rules Division. 


1. Before the Commission for 
consideration is a petition for rule 
making filed by Kennelwood 
Broadcasting Company (“petitioner”), 
seeking the allocation of Channel 277A 
to Waco, Texas, as that community's 
fifth FM service. Petitioner expressed its 
intention to apply for the channel, if 
allotted. 

2. The channel can be alloted to Waco 
in compliance with the Commission's 
minimum distance separation 
requirements with a site restriction of 
3.4 kilometers (2.1 miles) west of the 
community. This restriction is necessary 
to avoid short spacing to FM Station 
KJCS on Channel 277 at Nacogdoches, 
Texas. 

3. In view of the fact that Waco, 
Texas could receive its fifth FM channel 
the Commission believes it would be in 
the public interest to seek comments on 
the proposal to amend the FM Table of 
Allotments, § 73.202(b) of the 
Commission's Rules, with respect to the 
following community: 


4. The Commission's authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. 


Note. A showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be allotted. 


5, Interested parties may file 
comments on or before May 15, 1986, 
and reply comments on or before May 
30, 1986, and are advised to read the 
Appendix for the proper procedures. 
Additionally, a copy of such comments 
should be served on the petitioners, or 
their counsel or consultant, as follows: 
Timothy K. Brady, Attorney at Law, 1116 
Weisgarber Road, P.O. Box 10566, 
Knoxville, TN 37939 (Counsel for 
petitioner). 

6. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings to 
amend the FM Table of Allotments, 

§ 73.202(b) of the Commission's Rules. 
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See, Certification that sections 603 and 
604 of the Regulatory Flexibility Act Do 
Not Apply to Rule Making to Amend 

§ 73.202(b), 73.504 and 73.606(b) of the 
Commission's Rules, 46 FR 11549, 
published February 9, 1981, 


7. For further information concerning 
this proceeding contact Patricia 
Rawlings, Mass Media Bureau, (202) 
634-6530. However, members of the 
public should note that from the time a 
Notice of Proposed Rule Making is 
issued until the matter is no longer 
subject to Commission consideration or 
court review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
allotments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making, 
other than comments officially filed at 
the Commission, or oral presentation 
required by the Commission. Any 
comment which has not been served on 
the petitioner constitutes an ex parte 
presentation and shall not be considered 
in the proceeding. Any reply comment 
which has not been served on the 
person(s) who filed the comment, to 
which the reply is directed, constitutes 
an ex parte presentation and shall not 
be considered in the proceeding. 


Federal Communications Commission. 


Ralph A. Haller, 


Acting Chief, Policy and Rules Division, Mass 
Media Bureau. 


Appendix 


1. Pursuant to authority found in 
section 4(i), 5(c)(1), 303(g) and (r), and 
307(b) of the Communications Act of 
1934, as amended, and § 0.61, 0.204(b) 
and 0.283 of the Commission's Rules, it 
is proposed to amend the FM Table of 
Allotments, § 73.202(b) of the 
Commission's Rule and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is 
attached. z 

2. Showings Required. Comments are 
invited’on the proposal(s) discussed in 
the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent(s) will be expected to answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed allotment is also expected a 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the 
channel if it is allotted and, if 
authorized, to build a station promptly. 
Failure to file may lead to denial of the 
request. 
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consideration of filings im this 
proceeding. 

(a) Cownterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See 
§ 1.420fd) of the Commission's Rules.) 

(b) With respect to petitions for rule 
making which conflict with the 
proposal{s) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect wil? be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

(c) The filing of a counterproposal 
may lead the Commission to allot a 
different channel than was requested for 
any of the communities involved. 

4. Comments and Reply Comments; 
Service. Pursuant ta applicable 
procedures set out in §§ 1.415 and 1.420 
of the Commission's Rule and 
Regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissons 
by parties to this proceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person filing the 
comments. Reply comments shall be 
served on the person(s) who filed 
comments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by a certificate of 
service. (See § 1.420{a), (b) and (c) of the 
Commission's Rules.) 

5. Number of Copies. In accordance 
with the provisions of § 1.420 of the 
Commission's Rules and Regulations, an 
original and four copies of all comments, 
reply comments pleadings, briefs, or 
other documents shall be furnished the 
Commission. 

6. Public Inspection of Filings. All 
filings made in this. proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission's. Public Reference 
Room at its headquarters, 1919 M Street, 
NW., Washington, DC.. 


{FR Doe. 86-6834 Filed 3-31-86; 8:45 am| 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 86-89; RM-5159} 


FM Broadcast Station. in Panama 
Beach City, FL 


AGENCY: Federal Communications 
Commission. 


ACTION: Propased Rule. 


SumMMARY: This action proposes to allot 


Channel 286C2 to Panama City Beach, 
Florida, as its second FM Channel, in 
response to a petition filed by John C. 
Drombosky. 


DaTES: Comments must be filed on or 
before. May 19, 1986, and reply 
comments on or before June: 3, 1986. 


AppRESS: Federal Communications 
Commission, Washington, D.C. 20554. 


FOR FURTHER INFORMATION. CONTACT: 
Montrose H. Tyree, Mass Media Bureau, 
(202) 634-6530. 


SUPPLEMENTARY INFORMATION: 
List of Subjects. in 47 CFR Part 73 
Radio broadcasting. 


The authority citation for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48-Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303: Interpret or apply secs: 30%, 303, 307, 48 
Stat. 1081, 1082, as amended, 2083, as 
amended, 47 U.S.C. 301, 103, 307. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections are cited to text. 


Proposed Rule Making 

In the matter of amendment of § 73.202(b),. 
Tabie of Allotments, FM Broadcast Stations 
(Panama Beach City, Florida); MM’ Docket 
No. 86-89, RM-5159: 

Adopted: March 18, 1986. 

Released: March 26, 1986. 

By the Chief, Policy and Rules Division. 


1. The Commission herein considers. a 
petition for rule making filed by John. C. 
Drombosky (“petitioner”) which seeks 
to allot Channel 286C2 to. Panama City 
Beach, Florida. The proposed allotment 
could provide for a second FM service to 
that community. Petitioner stated his 
intention to apply for the channel. 

2. We believe that the petitioner’s 
proposal warrants consideration. 
Channel 286C2 at Panama City Beach 
will require a site-restriction:7.1 
kilometers (4.4 miles) west of the. city to 
avoid short spacing to Channel 287A’ 
Chattahooche, Florida. In view of the 
apparent need for a wide coverage area 
FM station, the Commission. proposes. to 
amend the FM Table of Allotments, 

§ 73.202(b) of the Rules, as it pertains. to 
Panama City Beach, Florida, as: follows: 


Panama City Beach, Fi........... 


3. The Commission's authority to 
institute rule. making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. 


Note.—A showing of continuing interest is. 
requized by paragraph 2 of the Appendic. 
before a channel willibe allotted. 


4. Interested parties may file 
comments on or before May 19,, 1986, 
and reply comments: on or before June 3, 
1986, and are advised to read the 
Appendix for the proper procedures.. 
Additionally, a copy of such. comments, 
should be served on the petitioners, or 
their counsel or consultant, as, follows: 
Timothy K. Brady, 1116 Weisgarber 
Raad, Post Office Box 10566,, Knoxville, 
Tennessee 37939 (Caunsel for ; 
petitioner), 

5. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings: to 
amend the FM Table of Allotments, 

§ 73.202(b) of the Commission's Rules.. 
See, Certification that sections 603 and 
604 of the Regulatory Flexibility Act Do 


- Not Apply to Rule Making to Amend 


§§ 73.202(b), 73.504 and 73.606(b} of the 
Commission's Rules, 46 FR 11549, 
published February 9, 1981. 

6. For further information concerning 
this proceeding, contact Montrose H. 
Tyree, Mass Media Bureau (202) 634— 
6536. However, members of the public: 
should note that from the time a Notice 
of Proposed Rule Making is:issued unti) 
the matter is no longer subject to 
Commission cansideration or court 
review, all ex parte contacts are 
prohibited im Commission proceedings, 
such as this. one, which involve. channel 
allotments. An ex parte contact is a 
message (spoken or written} concerning 
the merits of a pending rule making, 
other than comments officially filed at 
the Commission, or oral presentation 
required by the Commission. Any 
comment which has not been served. om 
the petitioner constitutes an ex parte 
presentation.and shall not be.considered 
in the proceeding, Any reply comment 
which has not been. served on the 
person(s) who filed the comment, to 
which the rep}y is directed, constitutes 
an ex parte presentation and shall not 
be considered in the proceeding. 
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Federal Communications Commission. 
Ralph A. Haller, 


Acting Chief, Policy and Rules Division, Mass 
Media Bureau. 


Appendix 

1. Pursuant to authority found in 
sections.4(i), 5(c)(1), 303 (g) and (r), and 
307(b) of the Communications Act of 
1934, as amended, and §§ 0.61, 0.204(b) 
and 0.283 of the Commission’s Rules, it 
is proposed to amend the FM Table of 
Allotments, § 73.202(b) of the 
Commission's Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is 
attached. 

2. Showings Required. Comments are 
invited on the proposal(s) discussed in 
the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent(s) will be expected to answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed allotment is also expected to 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the 
channel if it is allotted and, if 
authorized, to build a station promptly. 
Failure to file may lead to denial of the 
request. 

3. Cut-off Procedures. The following 
procedures will govern the 
consideration of filings in this 
proceeding. j 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See 
§ 1.420(d) of the Commission's Rules.) 

(b) With respect-to petitions for rule 
making which conflict with the 
proposal(s) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed leter 
than that, they will not be considered in 
connection with the decision in this 
docket. 

(c) The filing of a counterproposal 
may lead the Commission to allot a 
different channel than was requested for 
any of the communities involved. 

4. Comments and Reply Comments; 
Service. Pursuant to applicable 
procedures set out in §§ 1.415 and 1.420 
of the Commission's Rules and 
Regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is:attached. All submissions 
by parties to this proceeding or persons 


acting on behalf of such parties. must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person filing the 
comments. Reply comments shall be 
served on the person(s} who filed 
comments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by a certificate of 
service. (See § 1.420 (a), (b) and (c) of 
the Commission’s Rules.) 

5. Number of Copies. In accordance 
with the provisions of § 1.420 of the 
Commission's Rules and Regulations, an 
original and four copies of all comments, 
reply comments, pleadings, briefs, or 
other documents shall be furnished the 
Commission. 

6. Public Inspection of Filings. All 
filings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission’s Public Reference 
Room at its headquarters, 1919 M Street, 
NW., Washington, DC. 


[FR Doc. 86-7145 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 


[MM Docket No. 86-80; FM-5303; FCC 86- 
118] 


FM Broadcast Station in Gary, IN 


AGENCY: Federal Communications 
Commission. ; 


ACTION: Proposed rule. 


summary: This action proposes to 
change the reservation of channels in 
Gary, Indiana, from Channel *50 to 
Channel 56 and modify the permits 
accordingly pursuant to an exchange 
agreement from the two parties. 
DATES: Comments must be filed on or 
before April 28, 1986, and reply 
comments on or before May 13, 1986. 
ADDRESS: Federal Commurications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Robert Hayne, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: . 


List of subjects in 47 CFR Part 73 


Radio broadcasting. 
The authority citation for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. interpret or apply secs. 301, 303, 307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47 U.S.C. 301, 303, 307. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections are cited to text. 
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In.the matter of amendment of § 73.606(b), 
Table of Assignments, Television Broadcast 
Stations (Gary, Indiana); MM Docket No. 86- 
80 and RM-5303. 


This is a summary of the 
Commission's Notice of Proposed Rule 
Making, MM Docket No. 86-80, adopted 
March 13, 1986, and released March 21, 
1986. 

The full texts of Commission 
decisions are available for inspection 
and copying during normal business 
hours in the FCC Dockets Branch fRoom 
230), 1919 M Street, NW., Washington, 
DC. The complete text of this decision 
may also be purchased from the 
Commission's copy contractor, 
International Transcription Service, 
(202) 857-3800, 2100 M Street, NW., Suite 
1440, Washington, DC 20037, 


Summary of Notice of Proposed Rule 
Making 


1. In a companion Report and Order in 
MM Docket No. 85-41, the Commission 
amended § 1.420 of the Commission's 
Rules to provide for a procedure by 
which commercial and noncommercial 
educational television may exchange 
channels. This procedure provides for 
the submission of a petition for rule 
making and issuance of a Notice 
proposing a channel exchange setting 
forth the public interest considerations 
advanced in the petition for rule making. 

2. The instant petition for rule making 
was filed by the permitees of 
noncommercial educational television 
station WCAE, Channel *50, Gary 
Indiana, and commercial television 
station WDAI, Channel 56, Gary, 
proposing to exchange channels. This 
would enable the commercial station to 
locate atop the Sears Tower and thereby 
be competitive with other Chicago area 
stations that also serve Gary. Also, the 
funds received by this noncommercial 
educational! station would enable it to 
improve its programming service to 
Gary. The Commission has deemed 
these reasons sufficient to issue a Notice 
inviting public comment. 


Ordering Clauses 


3. This is a restricted notice and 
comment rule making proceedings See 
§ 1.1229 of the Commission's Rules, 47 
CFR § 1.1229, for rules governing 
permissible ex parte contacts. 

4. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceeding to 
amend the TV Table of Assignments. 

5. Pursuant to applicable procedures 
set forth in §§ 1.715 and 1.420 of the 
Commission’s Rules, 47 CFR 1.415 and 
1.420, interested parties may file 
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comments on or before April 28, 1986, 
and reply comments on or before May 
13, 1986. All relevant and timely 
comments will be considered by the 
Commission before final action is taken 
in this proceeding. 

6. Pursuant to authority found in 
sections 4(i), 5(e)(1), 303 (g) and (r) and 
307(b) of the Communications Act of 
1934, as amended, and. §§ 0.61, 0.204{b) 
and 0.283 of the Commission's Rules, it 
is proposed to amend the TV Table of 
Assignments, § 73.606({b) of the 
commission's rules, as follows: 


Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

[FR Doc. 86-7163 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 86-92; RM-5226; RM-5315] 


FM Broadcast Station in Bar Harbor, 
ME 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This action proposes the 
allotments of FM Channels 299 and 
256B1 to Bar Harbor, Maine, in response 
to petitions filed by Sound Innovations, 
Inc., and Pierless Broadcasting 
Company, respectively. The proposed 
allotments could provide for a first and 
second broadcast service for the 
community. 

DATES: Comments must be filed on or 
before May 19, 1986, and reply 
comments on or before June 3, 1986. 


ADDRESS: Federal Communicatons 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerele, Mass Media 
Bureau, (202) 634-6530. 
SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Part 73 


Radio broadcasting. 


The authority citation for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301, 303, 307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47 U.S.C. 301, 303, 307. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections are cited to text. 


Notice of Proposed Rule Making 


In the matter of amendment of § 73.202(b), 
Table of Allotments, FM Broadcast Stations, 
(Bar Harbor, Maine); MM Docket ‘No. 86-92, 
RM-5226 and RM-5315. 

Adopted: March 18, 1986. 

Released: March 26, 1986. 


By the Chief, Policy and Rules Division. 


1. Before the Commission for 
consideration are two separate petitions 
for rulemaking. Sound Innovations, Inc. 
(“Sound”), seeks the allocation-of Class 
B FM Channel 299 to Bar Harbor, Maine. 
Pierless Broadcasting Company 
(“Pierless”) requests the allotment of FM 
Channel 256B1' to Bar Harbor, Maine. 
The proposals could provide Bar Harbor 
with a first and second FM broadcast 
service. Sound and Pierless filed 
information in support of their requests 
and each stated its intention to file an 
application for the respective channel. 

2. We believe the petitioners’ 
proposals warrant consideration. 
Channel 299 and 256B1 can be allocated 
to Bar Harbor, Maine, in compliance 
with the minimum distance separation 
requirements. of § 73.207 of the 
Commission's Rules. However, the 
proposals must conform with the 
technical requirements of § 73.1030(c) 
(1)-(5) of the rules regarding protection 
to the Commission's monitoring station 
at Belfast, Maine. Also, concurrence of 
the Canadian government is required 
since Bar Harbor is within 320 
kilometers (200 miles) of the common 
U.S.-Canadian border. 

3. In view of the fact that the proposed 
allocation could provide a first and 
second broadcast service to Bar Harbor, 
Maine, the Commission believes it is 
appropriate to propose amending the FM 
Table of Allotments, § 73.202(b) of the 
Commission's Rules, with respect to the 
following community: 


4. The Commission's authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. 


' Pierless Broadcasting originally requested the 
allotment of Channel 278B to Bar Harbor. However, 
the allotment of Channel 278B to Bar Harbor would 
be mutually exclusive with a petition to allocate 
277B to Camden, Maine. Thus, on February 21, 1986, 
Pierless amended its petition to request the 
allotment of Channel 256B1 instead in order to 
avoid the conflict with the Camden proposal. 
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Note.—A showing-of continuing interest is 
required by paragraph 2-of the Appendix 
before a channel will be allotted. 


5. Interested parties may file 
comments on or before May 19, 1986, 
and reply comments on-or before June 3, 
1986, and are advised to read the 
Appendix for the proper procedures. 
Additionally, a copy of such comments 
should be served on the petitioners, or 
their counsel or consultant, as follows: 


Earl R. Stanley, Wilkinson, Barker, 
Knauer & Quinn, 1735 New York 
Avenue, NW., Washington, DC 20006 
(Counsel for Sound Innovations, Inc.) 

Steven A. Lancellotta, Wheeler and 
Wheeler, 1729 “H” Street, NW.—Suite 
200, Washington, DC 20006 (Counsel 
for Pierless Broadcasting Co.) 


6. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings to 
amend the FM Table of Allotments, 

§ 73.202{(b} of the Commission's Rules. 
See, Certification that Sections 603 and 
604 of the Regulatory Flexibility Act Do 
Not Apply to Rule Making to Amend 

§§ 73.202(b), 73.504 and 73.606(b) of the 
Commission's Rules, 46 FR 11549, 
published February 9, 1981. 

7. For further information concerning 
this proceeding, contact Kathleen 
Scheuerle, Mass Media Bureau, (202) 
634-6530. However, members of the 
public should note that from the time a 
Notice of Proposed Rule Making is 
issued until the matter is no longer 
subject to Commission consideration or 
court review, all ex.parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
allotments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making, 
other than comments officially filed at 
the Commission, or oral presentation 
required by the Commission. Any 
comment which has not been served on 
the petitioner constitutes an ex parte 
presentation and shall not be considered 
in the proceeding. Any reply comment 
which has not been served on the 
person(s) who filed the comment, to 
which the reply is directed, constitutes 
an ex parte presentation and shall not 
be considered in the proceeding. 

Federal Communications Commission. 
Ralph A. Haller, 


Acting Chief, Policy and Rules Division, Mass 
Media Bureau. 


Appendix 


1. Pursuant to authority found in 
sections 4(i), 5(c)(1), 303(g) and (r), and 
307(b) of the Communications Act of 
1934, as amended, and §§ 0.61, 0.204(b) 
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and 0.283 of the Commission's Rules, it 
is proposed to amend the FM Table of 
Assignments, §73.202(b) of the 
Commission's Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is 
attached. 

2. Showings Required. Comments are 
invited on the proposal(s) discussed in 
the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent(s) will be expected to answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed assignment is also expected to 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the 
channel if it is assigned, and, if 
authorized, to build a station promptly. 
Failure to file may lead to denial of the 
request. — 

3. Cut-off Procedures. The following 
procedures will govern the 
consideration of filings in this 
proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See 
§ 1.420(d) of the Commission’s Rules.) 

(b) With respect to petitions for rule 
making which conflict with the 
proposal(s) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

(c) The filing of a counterproposal 
may lead the Commission to assign a 
difference channel than was requested 
for any of the communities involved. 

4. Comments and Reply Comments; 
Service. Pursuant to applicable 
procedures set out in §§ 1.415.and 1.420 
of the Commission's Rules and 
Regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissions 
by parties to this proceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person filing the 
comments. Reply commeuts shall be 
served on the person(s) who filed 
comments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by a‘certificate of 


service. (See § 1.420{a), (b) and (c) of the 
Commission's Rules.) 

5. Number of Copies. In accordance 
with the provisions of Section 1.420 of 
the Commission's Rules and 
Regulations, an original and four copies 
of all comments, reply comments, 
pleadings, briefs, or other documents 
shall be furnished the Commission. 

6. Public Inspection of Filings. All 
filings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission's Public Reference 
Room at its headquarters, 1919 M Street, 
NW., Washington, DC. 


[FR Doc. 86-7148 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 86-88; RM-5130] 


FM Broadcast Station in Willards, MD 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This action proposes the 
allotment of FM Channel 246A to 
Willards, Maryland, in response to a 
petition filed by Keith A. Mayo. This 
allotment could provide a first local 
service to the community. 

DATES: Comments must be filed on or 
before May 16, 1986, and reply 
comments on or before June 2, 1986. 
ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 
SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Part 73 


Radio broadcasting. 


The authority citation for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301, 303,-307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47 U.S.C. 301, 303, 307. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections are cited to text. 


Notice of Proposed Rule Making 


In the matter of Amendment of § 73.202(b), 
Table of Allotments, FM Broadcast Stations, 
(Willards, Maryland); MM Docket No. 86-88 
and RM-5130. 

Adopted: March 18, 1986. 

Released: March 25, 1986. 


By the Chief, Policy and Rules Division. 


1. A petition for rule making has been 
filed by Keith A. Mayo (“petitioner”), 
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seeking the allotment of FM Channel 
246A to Willards, Maryland, as that 
community's first commercial FM 
service. Petitioner submitted information 
in support of the proposal and stated his 
intention to file an application for the 
channel. 

2. Channel 246A can be allocated to 
Willards, Maryland, consistent with the 
minimum distance spacing requirements 
of the Commission's. Rules provided 
there is a site restriction 3.4 kilometers 
(2.1 miles} east of Willards. The site 
restriction will prevent a short spacing 
to FM Channel 248A authorized to 
Station WICO, Salisbury, Maryland and 
Channel 245A (vacant) at Crisfield, 
Maryland. 

3. In view of the fact that the proposed 
allocation could provide a first 
commercial FM service to Willards, 
Maryland, the Commission believes it is 
appropriate to propose amending the FM 
Table of Allotments, § 73.202(b) of the 
Commission’s Rules, with respect to the 
following community: 


Channel No. 


rene 


4. The Commission's authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by references herein. 

Note: A showing of continuing interest is 


required by paragraph 2 of the Appendix 
before a channel will be allotted. 


WOR, TIED ann dctcocrncconsarscvecines 


5. Interested parties may file 
comments on or before May 16, 1986, 
and reply comments on or before June 2, 
1986, and are advised to read the 
Appendix for the proper procedures. 
Additionally, a copy of such comments 
should be served on the petitioners, or 
their counsel or consultant, as follows: 
David Tillotson, Arent, Fox, Kintner, 
Plotkin & Kahn, 1050 Connecticut 
Avenue, NW., Washington, DC 20036- 
5339. 

6. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings to 
amend the FM Table of Allotments, 

§ 73.202(b) of the Commission's Rules. 
See, Certification that sections 603 and 
604 of the Regulatory Flexibility Act Do 
Not Apply to the Rule Making to Amend 
§§ 73.202(b), 73.504 and-73-606(b) of the 
Commission's Rules, 46 FR 11549, 
published February 9, 1981. 

7. For further information concerning 
this proceeding, contact Kathleen 
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Scheuerle, Mass Media Bureau (202) 
634-6530. However, members of the 
public should note that from the time a 
Notice of Proposed Rule Making is 
issued until the matter is no longer 
subject to Commission consideration or 
court review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
allotments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making, 
other than comments officially filed at 
the Commission, or oral presentation 
required by the Commission. Any 
comment which has not been served on 
the petitioner constitutes an ex parte 
presentation and shall not be considered 
in the proceeding. Any reply comment 
which has not been served on the 
person(s) who filed the comment, to 
which the reply is directed, constitutes 
an ex parte presentation and shall not 
be considered in the proceeding. 


Federal Communications Commission. 
Ralph A. Haller, 


Acting Chief, Policy and Rules Livision, Mass 
Media Bureau. 


Appendix 

1. Pursuant to authority found in 
sections 4{i), 5(c)(1), 303(g) and (r), and 
307(b) of the Communications Act of 
1934, as amended, and §§ 0.61, 0.204(b) 
and 0.283 of the Commission's Rules, it 
is proposed to amend the FM Table of 
Allotments, § 73.202(b) of the 
Commission's Rules and Regulations, as 
set forth in the Noiice of Proposed Rule 
Making to which this Appendix is 
attached. 

2. Showings Required. Comments are 
invited on the proposal(s) discussed in 
the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent(s) will be expected to answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed allotment is also expected to 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the 
channel if it is allotted and, if 
authorized, to build a station promptly. 
Failure to file may lead to denial of the 
request. 

3. Cut-off Procedures. The following 
procedures will govern the 
consideration of filings in this 
proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See. 

§ 1.420(d) of the Commission's Rules.) 


(b) With respect to petitions for rule 
making which conflict with the 
proposal(s) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

(c) The filing of a counterproposal 
may lead the Commission to allot.a 


different channel than was requested for 


any of the communities involved. 

4. Comments and Reply Comments; 
Service. Pursuant to applicable 
procedures set out in §§ 1.415 and 1.420 
of the Commission's Rules and 
Regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissions 
by parties to this proceeding or persons 
on behalf of such parties must be made 
in written comments, reply comments, or 
other appropriate pleadings. Comments. 
shall be served on the petitioner by the 
person filing the comments. Reply 
comments shall be served on the 
person(s) who filed comments to which 
the reply is directed. Such comments 
and reply comments shall be 
accompanied by a certificate of service. 
(See § 1.420{a), (b) and (c) of the 
Commission's Rules.) 

5. Number of Copies. In accordance 
with the provisions of § 1.420 of the 
Commission's Rules and Regulations, an 
original and four copies of all comments, 
reply comments, pleadings, briefs, or 
other documents shall be furnished the 
Commission. 

6. Public Inspection of Filings. All 
filings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission's Public Reference 
Room at its headquarters, 1919 M Street, 
N.W., Washington, D.C. 


[FR Doc. 86-7172 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 86-86; RM-5009] 
FM Broadcast Station in Clinton, OK 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


summary: Action taken herein proposes 
to substitute FM Channel 238C2 for 
Channel 237A at Clinton, Oklahoma, 
and modify the license of Station 
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KCLI(FM) to specify operation on the 
mew frequency. The substitution could 
provide Clinton with its first wide- 
coverage FM service. 

DATES: Comments must be filed on or 
before May 16, 1986, and reply 
comments on or before June 2, 1986. 
appress: Federal Communications 
Commission, Washington, DC 20554 
FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION 


List of Subjects in 47 CFR Part 73: 


Radio broadcasting. 


The authority citation for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301, 303, 307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47 U.S.C. 301, 303, 307. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections are cited to text. 


Notice of Proposed Rule Making 


In the matter of amendment of § 73.202(b), 
Table of Allotments, FM Broadcast Stations, 
(Clinton, Oklahoma); MM Docket No. 86-86 
and RM-5009. 

Adopted: March 18, 1986. 

Released: March 25, 1986 

By the Chief, Policy and Rules Division. 


1. The Commission has before it for 
consideration the petition for rule 
making filed by Media Max 
Broadcasting, Inc. (‘petitioner’), 
licensee of FM Station KCLI, Channel 
237A at Clinton, Oklahoma. Petitioner 
requests the substitution of Channel 
238C2 for its present channel and the 
modification of its license to specify 
operation on the higher powered 
channel. Channel 238C2 can be 
allocated to Clinton in compliance with 
the Commission's mileage separation 
and other technical requirements. 

2. In accordance with our established 
policy, we shall propose to modify the 
license of Station KCLI to specify 
operation on Channel 238C2. However, 
if another party should indicate an 
interest in the Class C2 allocation, the 
modification could not be implemented 
unless an additional equivalent channel 
is allotted. See, Cheyenne, Wyoming, 62 
FCC 2d 63 (1976) and Modification of 
FM and TV Station Licenses, 98 FCC 2d 
916 (1984). 


1 Interested parties should consider the pending 
Notice of Proposed Rule Making in MM Docket No. 
85-313 (50 FR 45329, published October 31, 1985) 
which proposes to permit FM stations to upgrade on 
adjacent channels in this type of proceeding without 
demonstrating the availability of an additional 
equivalent class of channel. 
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3. We believe the public interest 
would be served by proposing the 
channel allocation as it could provide 
Clinton with its first local wide-coverage 
FM service. Accordingly, we propose to 
amend the FM Table cf Allotments, 

§ 73.202(b) of the Rules, for the 
community listed below, to read as 
follows: 


Clinton, Ok 


4. The Commission's authority to 
institute rule making proceedings, 
showing required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. 

Note.—A showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be alloted. 


5. Interested parties may file 
comments on or before May 16, 1988, 
and reply comments on or before June 2; 
1986, and are advised to read the 
Appendix for the proper procedures. 
Additionally, a copy of such comments 
should be served on the petitioners, or 
their counsel or consultant, as follows: 
Edward S. O'Neill, Esq., Gary P. 
Schonman, Esq., Bryan, Cave, 
McPheeters, & McRoberts, 1015—15th 
Street, NW., Suite 1000, Washington, DC 
20005 (Counsel for petitoner). 

6. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings to 
amend the FM Table of Allotments, 

§ 73.202(b) of the Commisson’s Rules. 
See, Certification that section 603 and 
604 of the Regulatory Flexibility Act Do 
Not Apply to Rule Making to Amend 

§§ 73.202(b), 73.504 and 73.606(b) of the 
Commission’s Rules, 46 FR 11549, 
published February 9, 1981. 

7. For further information concerning 
this proceeding contact Leslie K. 
Shapiro, Mass Media Bureau, (202) 734- 
6530. However, members of the public 
should note that from the time a Notice 
of Proposed Rule Making is issued until 
the matter is no longer subject to 
Commission consideration or court 
review, all ex parte contacts are 
prohibited in Commission's proceedings, 
such as this one, which involve channel 
allotments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making, 
other than comments officially filed at 
the Commission, or oral presentation 
required by the Commission. Any 
comment which has not been served on 
the petitoner constitutes an ex parte 


presentation and shall not be considered’ 


in the proceeding. Any reply comment 
which has not been served on the 
perosn(s) who filed the comment, to 
which the reply is directed, constitutes 
an ex parte presentation and shall not . 
be considered in the proceeding. 


Federal Communications Commission. 
Ralph A. Haller, 


Acting Chief, Policy and Rules Division, Mass 
Media Bureau. 


Appendix 


1. Pursuant to authority found in 
sections 4(i), 5(e)(1),.303(g) and (r), and 
307(b) of the Communications Act of 
1934, as amended, and § 0.61, 0.204(b) 
and 0.283 of the Commission’s Rules, it 
is proposed to amend the Table of 
Assignments, § 73.202(b) of the 
Commission's Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is 
attached. 

2. Showings Required. Comments are 
invited on the proposal(s) discussed in 
the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent(s) will be expected to answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed assignment is also expected to 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the 
channel if it is assigned, and, if 
authorized, to build a station promptly. 
Failure to file may lead to denial of the 
request. 

3. Cut-off Procedures. The following 
procedures will govern the 
consideration of filings in this 
proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See 
§ 1.420(d) of the Commission's Rules.) 

(b) With respect to petitions for rule 
making which conflict with the 
proposal(s) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

(c) The filing of a counterproposal 
may lead the Commission to assign a 
different channel than was requested for 
any of the communities involved. 

4. Comments and Reply Comments; 
Service. Pursuant to applicable 
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procedures set out in § 1.415 and 1.420 of 
the Commission's Rules and 
Regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissions 
by parties to this proceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person filing the 
comments. Reply comments shall be 
served on the person(s) who filed 
comments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by a certificate of 
service. (See § 1.420(a), (b) and (c) of the 
Commission’s Rules.) 

5. Number of Copies. In accordance 
with the provisions of Section 1.420 of 
the Commission’s Rules and 
Regulations, an original and four copies 
of all comments, reply comments, 
pleadings, briefs, or other documents 
shall be furnished the Commission. 

6. Public Inspection of Filings. All 
filings made in this proceding will be 
available for examination by interested 
parties during regular business hours in 
the Commission's Public Reference 
Room at its headquarters, 1919 M Street, 
NW., Washington, DC. 


[FR Doc. 86-7171 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 86-87; RM-5094] 
FM Broadcast Station in Atlanta, TX 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


summary: Action taken herein, at the 
request of Ark-La-Tex Broadcasting 
Company, proposes the substitution of 
Channel 259C2 for Channel 257A at 
Atlanta, Texas, in order to provide that 
community with its first wide coverage 
FM station. 

DATES: Comments must be filed on or 
before May 16, 1986, and reply 
comments on or before June 2, 1986. 
ApDpREsS: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Patricia Rawlings, Mass Media Bureau, 
(202) 634-6530. 


SUPPLEMENTARY INFORMATION: . 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 
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The authority citation for Part 73 
continues to read: 

Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1982, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301, 303, 307, 48 
Stat. 1081, 1082, asamended, 1083, as 


specific sections are cited to text. 
Notice of Propesed Rule Making 
In the matter of amendment of § 73.202(b). 


Table of Alletmenis, FM Broadcast Stations, 
(Atlanta, Texas); MM Docket No. 86-87 and 
RM-5094. 


Adopted: March 18, 1986. 
Released: March 25, 1986. 


By the Chief, Policy and Rules Division. 


1. Before the Commission for 
consideration is a petition for rule 
making filed by Ark-La-Tex 
Broadcasting Company {“petitioner™), 
licensee of Station KPYN {Channel 
257A), Atlanta, Texas, seeking to 
substitute Class C2 Channel 259 for 
Channel 257A and to modify its license 
for Station KPYN te specify operation 
on the new frequency. The substitution 
can be made in compliance with the 
Commission's minimum distance 
separation requirements. 

2. Petitioner submitted information in 
support of the propesal and states the 
expanded coverage to Atlanta would 
improve service to its audience in rural 
east Texas. 

3. We believe the petitioner's proposal 
warrants consideration. Therefore, in 
accordance with our established policy, 
we shall propese to modify the license 
of Station KPYN to specify operation on 
Channel 259C2. However, should 
another party indicate an interest in the 
Class C2 allotment, the modification 
may not be implemented unless an 
additional equivalent channel és 
allotted. See, Modification of FM and 
TV Station Licensee, MM Decket No. 
83-1148, 98 F.C.C. 2d 916(7984). 

4. Accordingly, in order to provide 
Atlanta with its first wide coverage FM 
station, the Commission prepeses to 
amend the FM Table of Alletments, 

§ 73.202(b) of the Rules, with regard to 
the folowing community: 


1 Pending before the Commissian is the Notice of 
Proposed Rule Making in MM Docket No. 85-313, 50 
F.R. 45439, published October 31, 1985 proposing to 
permit FM stations to upgrade to adjacent superior 
classes of channel in their communities in this type 
of proceeding. Parties should consider this propesal 
when commenting in this proceeding. 


5. The Commission's authority to 
institute rule making proceedings, 
showings required, cut-off precedures, 


‘and filing requirements are contained in 


the attached Appendix end are 
incorporated by reference herein. 

Note.—A showing of continuing interest is 
required by paragraph 2.of the Appendix 
before a channel will be allotted. 

6. interested parties may file 
comments on or before May 16, 1986, 
and reply comments on or before June 2, 
1986, and are advised to read the 
Appendix for the proper procedures. 
Additionally, a copy ef such comments 
should be served on the petitioners, or 
their counsel or consultant, as follews: 
James P. Riley, Donald M. Redmond, 
Fletcher, Heald & Hildreth, 1225 
Connecticut Avenue, NW., Suite-4060, 
Washington, DC 20036 (Counsel for 
petitioner). 

7. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings to 
amend the FM Table of Allotments, 

§ 73.202(b) of the Commission's Rules. 
See, Certification that sections 603 and 
604 of the Regulatory Flexibility Act Do 
Not Apply to Rule Making to Amend 

§§ 73.202(b), 73.504 and 73.606{(b) of the 
Commission's Rules, 46 FR. 11549, 
published February 9, 1981. 

8. Fer further information concerning 
this proceeding contact Patricia 
Rawlings, Mass Media Bureau, (202) 
634-6530. However, members of the 
public:should note that from the time a 
Notice of Proposed Rule Making is 
issued until the matter is no longer 
subject to Commission consideration or 
court review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
allotments. An.ex parte contact is a 
message {spoken or written) concerning 
the merits of a pending rule making, 
other than comments officially filed at 
the Commission, or oral presentation 
required by the Commission. Any 
comment which has not been served on 
the petitioner constitutes an ex parte 
presentation and shall not be considered 
in the proceeding. Any reply comments 
which has not been served on the 
person(s) who filed the comment, to 
which the reply is directed, constitutes 
an ex parte presentation and shall not 
be considered in the proceeding. 
Federal Communications Commission. 
Ralph A. Haller, 


Acting Chief, Policy and Rules Division, Mass 
Media Bureau. 


Appendix 


1. Pursuant te authority found in 
sections 4fi), 5{c}(1), 303(g) and (rj, and 
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307(b) of the Communications Act of 
1934, as amended, and $ § 0:61, 0:204(b) 
and 8.283 ef the Commission's Rules, it 
is preposed to amend the FM Table of 
Afiotments, § 73.202(b) of the 


-Commission's Rules and Regulations, as 


set forth in the Notice of Proposed Rale 
Making to which this Appendix is 
attached. 

2. Showings Required. Comments are 
invited on the proposal(s) discussed in 


~ the Notice of Proposed Rule Making to 


which this Appendix is attached. 
Proponent(s) will be expected to answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed.allotment is also expected to 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the 
channel if it is alloted and, if authorized, 
to build a station promptly. Failure to 
file may lead to denial of the request. 

3. Cut-off Procedures. The following 
procedures ‘will govern the 
consideration of filings in this 
proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See 
§ 1420{d) of fhe ‘Commission's Rules.) 

{b) With respect to petitions for rule 
making which conflict with the 
proposal{s) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

{c) The filing of a counterproposal 
may lead the Commission to allot a 
different channel than was requested for 
any of the communities invelved. 

4. Comments and Reply Comments; 
Service. Pursuant to applicable 
procedures set out in §§ 1.415 and 1.420 
of the Commission's Rules and 
Regulations, interested parties may file 
comments and reply comments en or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. Al! submissions 
by parties to this proceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person filing the 
comments. Reply comments shall be 
served on the person(s) who filed 
comments to which the reply is directed. 
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Such comments and reply comments 
shall be accompanied by a certificate of 
service. (See § 1.420(a), (b) and (c) of the 
Commission's Rules.) 

5. Number of Copies. In accordance 
with the provisions of Section 1.420 of 
the Commission’s Rules and 
Regulations, an original and four copies 
of all comments, reply comments, 
pleadings, briefs, or other documents 
shall be furnished the Commission. 

6. Public Inspection of Filings. All 
filings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission's Public Reference 
Room at its headquarters, 1919 M Street, 
NW., Washington, DC. 


{FR Doc. 86-7164 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 86-94; RM-4786; RM-4805] 


FM Broadcast Station in Corpus 
Christi, TX 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: Action taken herein proposes 


the allotment of Channel 204A to Corpus 
Christi, Texas, as that community's third 
local noncommercial educational FM 
service, at the request of Rebekah 
Christian Schools. 


DATES: Comments must be filed on or 
before May 19, 1986, and reply 
comments on or before June 3, 1986. 


ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 


FOR FURTHER INFORMATION CONTACT: 
Patricia Rawlings, Mass Media Bureau, 
(202) 634-6530. 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 73 


Radio broadcasting. 


The authority citatign for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301, 303, 307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47 U.S.C. 301, 303, 307. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections are cited to text. 


Notice of Proposed Rule Making 


In the matter of amendment of § 73.504(a), 
Table of Allotments, Noncommercial 
Educational FM Broadcast Stations, (Corpus 


Christi, Texas); MM Docket No. 86-94, RM- 
4786 and RM-4805.! 

Adopted: March 18, 1986. 

Released: March 27, 1986. 

By the Chief, Policy and Rules Division. 


1. The Commission has before it for 
consideration a petition for rule making 
filed by Rebekah Christian Schools 
(“petitioner”), proposing the allotment of 
Channel 204A to Corpus Christi, Texas, 
as that community's third local 
noncommercial educational FM service. 
Petitioner has indicated its intention to 
apply for the channel, if allotted. 

2. A staff engineering study reveals 
that Channel 204A can be allotted in 
compliance with the Commission's 
minimum distance separation 
requirements. However, the distance 
between the proposal and Station KRIS- 
TV, Channel 6, Corpus Christi, Texas, is 
22.4 kilometers (13.9 miles). Due to the 
proximity of Station KRIS-TV (Channel 
6), petitioner or other interested parties 
should submit showings, in accordance 
with-§ 73.525 of the Commission's Rules, 
relating to interference protection for TV 
Channel 6. See, Memorandum Opinion 
and Order, Docket No. 20735, 50 FR 
27954, published July 9, 1985. Such 
showings should describe the extent of 
predicted interference to Station, KRIS- 
TV, and the proposed remedial 
measures. Moreover, since Corpus 
Christi is located within 320 kilometers 
(199 miles) of the U.S.-Mexican border, 
the proposal requires concurrence by 
the Mexican government. 

3. In view of the above, the 
Commission believes it is in the public 
interest to seek comments on the 
proposal to allot Channel 204A to 
Corpus Christi as its third 
noncommercial educational FM service. 
Accordingly, we propose to amend the 
FM Broadcast Table of Allotments, 

§ 73.504(a) of the Commission’s Rules, 
as follows: 


Channel No. 


Corpus Christi, Texas 204A, 212, 220A 


4: It is Ordered, That the Secretary 
SHALL SEND a copy of this Notice of 
Proposed Rule Making to the licensee of 
Station KRIS-TV, Gulf Coast 
Broadcasting Company, P.O. Box 840, 
Corpus Christi Texas 78403. 

5. The Commission's authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the Appendix and are incorporated by 


' The Commission inadvertently assigned RM- 
4805 to this proposal in addition to RM-4786. 
Accordingly. RM-4805 is cancelled and will be 
treated as RM-4786 for this proceeding. 
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reference herein. NOTE: A showing of 
continuing interest is required by 
paragraph 2 of the Appendix before a 
channel will be allotted. 

6. Interested parties may file 
comments on or before May 19, 1986, 
and reply comments on or before June 3, 
1986, and are advised to read the 
Appendix for the proper procedures. 
Additionally, a copy of such comments 
should be served on the petitioners, or 
their counsel or consultant, as follows: 
Wiley B. Cameron, Administrator, 
Rebekah Christian Schools, Route 3, Box 
440-R, Corpus Christi, Texas 78415. 

7. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings to 
amend the noncommercial educational 
FM Table of Allotments, § 73.504(a) of 
the Commission's rules. See, 
Certification that Sections 603 and 
604(a) of the Regulatory Flexibility Act 
Do Not Apply to Rule Making to Amend 
§§ 73.202(b), 73.504 and 73.606(b) of the 
Commission’s Rules, 46 FR 11549, 
published February 9, 1981. 

8. For further information concerning 
this proceeding, contact Patricia 
Rawlings, Mass Media Bureau, (202) 
634-6530. However, members of the 
public should note that from the time a 
Notice of Proposed Rule Making is 
issued until the matter is no longer 
subject to Commission consideration-or 
court review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
allotments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making, 
other than comments officially filed at 
the Commission, or oral presentation 
required-by the Commission. Any 
comment which has not been served on 
the petitioner constitutes an ex parte 
presentation and shall not be considered 
in the proceeding. Any reply comment 
which has not been served on the 
person(s) who filed the comment, to 
which the reply is directed, constitutes 
an ex parte presentation and shall not 
be considered in the proceeding. 


Federal Communications Commission. 
Ralph A. Haller, 


Acting Chief, Policy and Rules Division, Mass 
Media Bureau. 


Appendix 


1. Pursuant to authority found in 
sections 4(i), 5(d)(1), 303 (g) and (r), and 
307(b) of the Communications Act of 
1934, as amended, and §§ 0.61, 0.204(b) 
and 0.283 of the Commission's Rules, it 
is proposed to amend the 
noncommercial educational FM Table of 





Allotments, § 73.504{a) of the 
Commission's Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is 
attached. 

2. Showings Required. Comments are 
invited on the nee discussed in 
the Notice of Proposed Rule Makiag to 
which this Appendix is attached. 
Proponent{s) will be expected to answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed allotment és also expected to 
file comments even if it only resubmits 
or incerporates by reference its former 
pleadings. It should also restate its 
present intention to apply for fhe 
channel if it is allotted and, if 
authorized, to build a station promptly. 
Failure to file may lead to denial of the 
request. 

3. Cut-off Procedures. The following 
procedures will govern the 
consideration of filings in this 
proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
cemments. They will not be considered 
if advanced in reply comments. (See 
§ 1.420{d) of the Commission's Rules.) 

(b) With respect to petitions for rule 
making which conflict with the 
proposal{s) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect will be given as jong as they are 
filed before the date for filing initial 
comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

(c) The filing of a counterpreposal 
may lead the Commission to allot a 
different channel than was requested for 
any of the communities involved. 

4. Comments and Reply Commenis; 
Service. Pursuant to applicable 
procedures set out in § 1.415 and 1.420 of 
the Commission's Rules and 
Regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissions 
by parties to this proceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person filing the 
comments. Reply comments shall be 
served on the person(s) who filed 
comments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by a certificate of 
service. (See § 1.420 (a), {b} and {c) of 
the Commission's Rules.) 


5. Number of Copies. In accordance 
with the provisions of § 1.420 of the 
Commission's Rules and Regulations, an 
original and four copies of all comments, 
reply comments, pleadings, briefs, or 
other documents shall be furnished the 
Commission. 

6. Public Inspection of Filings. All 
filimgs made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission's Public Reference 
Room at its headquarters, 1919 M Street, 
NW., Washington, DC. 


[FR Doc. 86-7152 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 86-95; RM-5090] 


FM Broadcast Station in Lytle, TX 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: Action taken herein, at the 


request of Stronghold Foundation, Inc., 
proposes the allotment of Channel 217A 
to Lytle, Texas, as that community’s first 
nencommercial educational FM channel. 
DATES: Comments must be filed on-or 
before May 19, 1986, and reply 
comments on or before June 3, 1986. 
ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Patricia-Rawlings, Mass Media Bureau, 
(202) 634-6530. 

SUPPLEMENTARY INFORMATION: 


List of Subjects in 47 CFR Part 73 


Radio broadcasting. 


The authority citation for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301, 303, 307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47 U.S.C. 301, 303, 367. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections.are cited to text., 


Notice of Proposed Rule Making 


In the matter of amendment of § 73.504(a), 
Table of Allotments, Noncommercial 
Educational FM Broadcast Stations, (Lytle, 
Texas}; MM Docket No. 86-95 and RM-5090. 

Adopted: March 18, 1986. 

Released: March 27, 1986. 

By the Chief, Policy and Rules Division. 


1. The Commission has before it for 
consideration a petition for rule making 
filed by Stronghold Foundation, Inc. 
(“petitioner”), requesting the allotment 
of Channel 217A to Lytle, Texas, as that 
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community's first noncommercial 
educational FM channel. Petitioner has 
stated that it will apply for the channel, 
if allotted. 

2. Channel 217A can be allotted to 
Lytle in. compliance with the 
Commission's minimum distance 
separation requirements with a site 
restriction of 11.2 kilometers (7.0 miles) 
southwest of the community. This 
restriction is imposed im order to avoid 
short:spacing to Station KQXT (FM), 
Channel 270, at San Antonio, Texas. 

3. Since Lytle is located within 320 
kilometers {199.miles) of the common 
U.S.-Mexican border, the concurrence of 
the Mexican government must be ~ 
obtained. 

4. As this proposal could provide a 
first noncommercial educational FM 
broadcast service to Lytle, Texas, the 
Commission believes it is appropriate to 
solicit comments on the proposal to 
amend the noncommercial educational 
FM Table of Allotments, § 73.504(a) of 
the Commission’s Rules, as follows: 


5. The Commission's authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incerporated by reference herein. 

Note: A:showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be allotted. 

6. Interested parties may file 
comments on or before May 19, 1986, 
and reply comments on or before June 3, 
1986, and are advised to read the 
Appendix for the proper procedures. 
Additionally, a copy of such comments 
should be served on the petitioners, or 
their counsel or consultant. as follows: 
Ashton R. Hardy, Bradford D. Carey, 
Fawer, Brian, Hardy and Zatzkis, 700 
Camp Street, New Orleans, Louisiana 
70130-3702 (Counsel to petitioner). 

7. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings to 
amend the FM Table of Allotments, . 

§ 73.202(b) of the Commission's Rules. 
See, Certification that sections 603 and 
604 of the Regulatory Flexibility Act Do 
Not Apply to Rule Making to Amend 
§73.202(b), 73.504. and 73.606{b) of the 
Commissian’s Rules, 46 FR 11549, 
published February 9, 1981. 

8. For further information concerning 
this proceeding, contact Patricia 
Rawlings, Mass Media Bureau, (202) 
634-6530. However, members of the 
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public:should note that from the time a 
Notice of Proposed Rule Making is 
issued until the matter is no longer 
subjeet to Commission consideration or 
court review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
allotments. An ex parte contact is a 
message (spoken or written) concerning 
the merits:of a pending rule making, 
other than comments officially filed at 
the Commission, or oral presentation 
required by the Commission. Any 
comment which has not been served on 
the petitioner constitutes an ex parte 
presentation and shall not be considered 
in the proceeding. Any reply comment 
which has not been served on the 
person(s) who filed the comment, to 
which the reply is directed, constitutes 
an ex parte presentation and shall not 
be considered in the proceeding. 


Federal Communications Commission. 
Ralph A. Haller, 


Acting Chief, Policy and Rules Division, Mass 
Media Bureau. 


Appendix 


1. Pursuant to authority found in 
sections 4(i), 5(d)(1), 303(g) and (r), and 
307(b) of the Communications act of 
1934, as amended, and §§ 0.61, 0.204(b) 
and 0.283 of the Commission's Rules, it 
is proposed to amend the FM Table of 
Allotments, § 73.202(b) of the 
Commission's Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is 
attached. 

2. Showings Required. Comments are 
invited on the proposal(s) discussed in 
the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent(s) will be expected to answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed allotment is also expected to 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the 
channel if it is allotted and, if 
authorized, to build a station promptly. 
Failure to file may lead to denial of the 
request. 

3. Cut-off Procedures. The following 
procedures will govern the 
consideration of filings in this 
proceeding. 

(a) Counterprorosals advanced in this 
proceeding itself will be considered,.if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See 
§ 1.420(d) of the Commission's Rules.). 

(b) With respect to petitions for rule 
making which conflict with the 


proposal(s) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date forfiling initial 
comments hereim: If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

(c) The.filing of a counterproposal' 
may lead the Commission to allot a 
different channel.than was requested for 
any of the communities involved. 

4. Comments and Reply Comments; 
Service. Pursuant to applicable 
procedures set out in §§ 1.415 and 1.420 
of the Commission's Rules and 
Regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissions 
by parties to this proceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person filing the 
comments. Reply comments shall be 
served on the person(s) who filed 
comments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by a certificate of 
service. (See § 1.420{a), (b) and (c) of the 
Commission's Rules.) 

5. Number of Copies. In accordance 
with the provisions of § 1.420 of the 
Commission's Rules and Regulations, 
and original and four copies of all 
comments, reply comments, pleadings, 
briefs, or other documents shall be 
furnished the Commission. 

6. Public Inspection of Filings. All 
filings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
the Commission’s Public Reference 
Room at its headquarters, 1919 M Street, 
NW., Washington, DC. ; 

[FR Doc. 86-7151 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 
[MM Docket No. 86-90; RM-5162] 
FM Broadcast Station in Julesburg, CO 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


summary: Action taken herein proposes 


to allot FM Channel 243C1 to Julesburg, 
Colorado, as that community's-first local 
service, in response to a petition filed by 
Vivian S. Lopez. 
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DATES: Comments must be filed on or 
before May 19, 1986, and reply 
comments on or before June 3, 1986. 


ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 


FOR FURTHER INFORMATION CONTACT: 
Naney V. Joyner, Mass Media Bureau, 
(202) 634-6530. 


SUPPLEMENTARY INFORMATION: 
List of subjects in 47 CFR Part 73 


Radio broadcasting. 


The authority citation for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301, 303, 307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47 U.S.C. 301, 303, 307. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections are cited to text. 


Notice of Proposed Rule Making 


In the Matter of amendmeni of § 73:202(b), 
Table of Allotments,.FM Broadcast Stations. 
(Julesburg, Colorado); MM Docket No. 86-90 
RM-5162. 

Adopted: March 18, 1986. 

Released: March 26, 1986. 

By the Chief, Policy and Rules Division. 


1. Before the Commission for 
consideration is a petition for rule 
making filed by Vivian S. Lopez 
(“petitioner”) requesting the allotment of 
FM Channel 243C1 to Julesburg, 
Colorado, as that community’s first local 
service. Petitioner indicates that she will 
apply for the channel, either individually 
or as part of a group, if it is allotted. 

2. A staff engineering analysis reveals 
that Channel 243C1 can be allotted to 
Julesburg in conformity with the 
minimum distance separation 
requirements of § 73.207 of the 
Commission’s Rules. 

3. Since the proposed allotment could 
provide a first local service to Julesburg, 
the Commission believes it is 
appropriate to propose amending the FM 
Table of Allotments, § 73.202(b) of the 
Commission’s Rules, to include that 
community, as follows: 


4. The Commission's authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. 
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Note: A-showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be allotted. 

5. Interested parties may file 
comments on or before May 19, 1986, 
and reply comments on-or before June 3, 
1986, and are advised to read the 
Appendix for the proper procedures. 
Additionally, a copy of such comments 
should be served on the petitioners, or 
their counsel or consultant, as follows: 
Richard R. Zaragoza, Esq., Carroll John 
Yung, Esq., Fisher, Wayland, Cooper 
and Leader, 1255-23rd Street, NW., Suite 
800, Washington, DC 20037 (Counsel for 
Petitioner). 

6. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings to 
amend the FM Table of Allotments, 

§ 73.202(b) of the Commission's Rules. 
See, Certification that sections 603.and 
604 of the Regulatory Flexibility Act Do 
Not Apply to Rule Making to Amend 

§§ 73.202(b), 73.504 and 73.606{(b) of the 
Commission’s Rules, 46 FR 11549, 
published February 9, 1981. 

7. For further information concerning 
this proceeding contact Nancy V. Joyner, 
Mass Media Bureau, (202) 634-6530. 
However members of.the public should 
note that from the time a Notice of 
Proposed Rule Making is issued until the 
matter is no longer subject to 
Commission consideration of court 
review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
allotments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making, 
other than comments officially filed at 
the Commission, or oral presentation 
required by the Commission. Any : 
comment which has not been served on 
the petitioner constitutes an ex parte 
presentation and shall not be.considered 
in the proceeding. Any reply comment 
which has not been served on the 
person(s) who filed the comment, to 
which the reply is directed, constitutes 
an ex parte presentation and shall not 
be considered in the proceeding. 


Federal Communications Commission. 

Ralph A. Haller, 

Acting Chief, Policy and Rules Division, Mass 
Media Bureau. 


Appendix 


1. Pursuant to authority found in 
sections 4(i)}, 5(e)(1), 303(g) and (r), and 
307(b) of the Communications Act of 
1934, as amended, and § 0:61, 0.204(b) 
and 0.283 of the Commission's Rules, it 
is proposed to amend the FM Table of 
Assignments, § 73.202(b) of the 
Commission's Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is 
attached. 

2. Showing Required. Comments are 
invited on the proposal(s) discussed in 


the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent(s) will be expected to answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed assignment is also expected to 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should‘also restate its 
presents intention to apply for the 
channel if it is assigned, and, if 
authorized, to build a station promptly. 
Failure to file may lead to denial of the 
request. 

3. Cut-off Procedures. The following 
procedures will govern the 
consideration of filings in this 
proceeding. 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See 
§ 1.420(d) of the Commission's Rules.) 

(b) With respect to petitions for rule 
making. which conflict with the 
proposal(s) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

{c) The filing of a counterproposal 
may lead the Commission to assign a 
different channel than was requested for 
any of the communities involved. 

4. Comments.and Reply Comments; 
Service. Pursuant to applicable 
procedures set out in § 1.415 and 1.420 of 
the Commission's Rules and 
Regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissions 
by parties to this proceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person filing the 
comments. Reply comments shall be 
served on the person(s) who filed 
comments to which the reply is directed. 
Such comments and reply comments 
shall be accompanied by a certificate of 
service.-(See § 1.420(a), (b) and (c) of the 
Commission's Rules.) 

5. Number of Copies. In accordance 
with the provisions of § 1.420 of the 
Commission's Rules and Regulations, an 
original and.four copies of all comments, 
reply comments, pleadings, briefs, or 
other documents shall be furnished the 
Commission. 

6. Public Inspection of Filings. All : 
filings made in this proceeding will be 
available for examination by interested 
parties during regular business hours in 
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the Commission's Public Reference 
Room at its headquarters, 1919 M Street, 
NW., Washington, DC. 

[FR Doc. 86-7147 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


‘47 CFR Part 73 


[MM Docket No. 86-91; RM-5126] 
FM Broadcast Station in Buffalo, MO 


AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule. 


SUMMARY: This action proposes the 
allotment of FM Channel 260A to 
Buffalo, Missouri, in response to a 
petition filed by Mike Husmann. This 
allotment could provide for a first 
commercial FM service for the 
community. 


DATES: Comments must be filed on or 
before May 19, 1986, and reply 
comments on or before June 3, 1986. 


ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 


FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 73 


Radio Broadcasting. — . 
The authority citation for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply sees, 301, 303, 307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47 U.S.C. 301, 303, 307. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections and cited to text. 


Notice of Proposed Rule Making 


In the matter of amendment of § 73.202(b), 
Table of Allotments, FM Broadcast Stations. 
(Buffalo, Missouri); MM Docket No. 86-91 
RM-5126. 

Adopted: March 18, 1986. 

Released: March 26, 1986. 


By the Chief, Policy and Rules Division. _. 


1. A petition for rule making has been 
filed by Mike Husmann ' (“petitioner”), 
seeking the allotment of FM Channel 
260A 2 to Buffalo, Missouri, as that 


! Petitioner is the General Manager of Station 
KBFL, noncommercial Channel 212A, Buffalo, 
Missouri. 

2 Petitioner originally requested the allotment of 
either Channel 225A, 226A or 227A. We have 
substituted FM Channel 260A because each of the 
other requested channels conflicted with existing 
stations. In-a supplemental filing on September 24, 
1985, petitioner requested the allocation of FM 
Channel 283A to Buffalo. A staff study indicates 
that Channel 283A is short-spaced to Station 
KMYZ-FM, Channel 283, Pryor, Oklahoma, and to & 
proposal to allot Channel 283C2 to Lebanon, 
Missouri (RM-5098). 
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community's first commercial FM 
service. Petitioner submitted information 
in support of the proposed and stated 
his intention to file an application for 
the channel. 

2. Channel 260A can be allocated to 
Buffalo, Missouri, consistent with the 
minimum distance requirements of the 
Commission's Rules. 

3. In view of the fact that the proposed 
allocation could provide a first 
commerical’ FM service to Buffalo, 
Missouri, the Commission believes it is 
appropriate to propose amending the FM 
Table of Allotments, § 73.202(b) of the 
Commission's Rules, with respect to the 
following community: 


4. The Commission's authority to 
institute rule making proceedings, 
showings required, cut-off procedures, 
and filing requirements are contained in 
the attached Appendix and are 
incorporated by reference herein. 


Note.—A showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a:channel will be allotted. 


5. Interested parties may file 
comments on or before May 19, 1986, 
and reply comments on or before June 3, 
1986, and are advised to read the 
appendix for the proper procedures. 
Additionally, a copy of such comments 
should be served on the petitioners, or 
their counsel or consultant, as follows: 
Mike Husmann, General Manager, 
KBFL, Locust at Main, Buffalo, Missouri 
65622. 

6. The Commission has determined 
that the relevant provisions of the 
Regulatory Flexibility Act of 1980 do not 
apply to rule making proceedings to 
amend the FM Table of Allotments, 

§ 73.202(b) of the Commission’s:Rules. 
See, Certification that Sections 603 and 
604 of the Regulatory Flexibility Act Do 
Not Apply to Rule Making to Amend 
§§ 73,202(b), 73.504 and 73.606(b) of the 
Commission’s Rules, 46 FR 11549, 
published February 9, 1981. 

7. For further information concerning 
this proceeding, contact Kathleen 
Scheuerle, Mass Media Bureau, (202) 
634-6530. However, members of the 
public should note that from the time a 
Notice of Proposed Rule Making is 
issued until the matter is no longer 
subject to Commission consideration or 
court review, all ex parte contacts are 
prohibited in Commission proceedings, 
such as this one, which involve channel 
allotments. An ex parte contact is a 
message (spoken or written) concerning 
the merits of a pending rule making, 
other than comments officially filed at 
the Commission, or oral presentation 


required by the Commission. Any 
comment which has not been served on 
the petitioner constitutes an ex parte 
presentation and shall not be: considered 
in the preceeding. Any reply comment 
which has not been served on the 
person(s) who filed the comment, to 
which the reply is directed, constitutes 
an ex parte presentation and shalt not 
be considered in the proceeding. 

Federal Communications Commission. 

Ralph A. Haller, 

Acting-Chief, Policy and Rules Division, Mass 
Media Bureau. 


Appendix 


1. Pursuant to authority found in 
sections 4(i), 5(d){1), 303 (g) and (r) and 
307(b) of the Communications Act of 
1934, as amended, $§ 0.61, 0.204(b) and 
0.283 of the Commission's Rules, it is 
proposed to amend the FM: Table of 
Allotments, § 73.202{b) of the 
Commission's Rules and Regulations, as 
set forth in the Notice of Proposed Rule 
Making to which this Appendix is 
attached. 

2. Showings Required. Comments are 
invited on the proposal(s) discussed in 
the Notice of Proposed Rule Making to 
which this Appendix is attached. 
Proponent(s) will be expected to: answer 
whatever questions are presented in 
initial comments. The proponent of a 
proposed allotment is also expected to 
file comments even if it only resubmits 
or incorporates by reference its former 
pleadings. It should also restate its 
present intention to apply for the 
channel if it is allotted and, if 
authorized, to build a station promptly. 
Failure to file may lead to denial of the 
request. 

3. Cut-off Procedures. The following 
procedures will govern the 
consideration of filings in this 
proceeding, 

(a) Counterproposals advanced in this 
proceeding itself will be considered, if 
advanced in initial comments, so that 
parties may comment on them in reply 
comments. They will not be considered 
if advanced in reply comments. (See 
§ 1.420(d) of the Commission's Rules.) 

(b) With respect to petitions for rule 
making which conflict with the 
proposal(s) in this Notice, they will be 
considered as comments in the 
proceeding, and Public Notice: to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this 
docket. 

(c) The filing of a counterproposal 
may. lead the Commission to-allot.a 
different channel than was requested for 
any of the communities involved. 

4. Comments and Reply Comments; 
Service. Pursuant to applicable 
procedures set out in §§ 1.415 and 1.420 
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of the Commission's Rules and 
Regulations, interested parties may file 
comments and reply comments on or 
before the dates set forth.in the Notice 
of Proposed Rule Making to which this 
Appendix is attached. All submissions 
by parties to this proceeding or persons 
acting on behalf of such parties must be 
made in written comments, reply 
comments, or other appropriate 
pleadings. Comments shall be served on 
the petitioner by the person filing the 
comments. Reply comments shall. be 
served on the person(s} who filed 
comments to which: the: reply is directed. 
Such comments and reply comments 
shall be accompanied by a certificate of 
service. (See § 1.420 fa); (b) and (c} of 
the Commission’s Rules.) 

5. Number of Copies. In accordance 
with the provisions of § 1.420 of the 
Commission's Rules and Regulations, an 
original and four copies of all comments, 
reply comments, pleadings, briefs, or 
other documents shalt be furnished the 
Commission. 

6. Public Inspection of Filings: All 
filings made in this proceeding will be 
available for examinatiorn by interested 
parties during regular business hours in 
the Commission's Public Reference 
Room at its headquarters, 1919 M Street, 
NW., Washington, DC. 


[FR Doc. 86-7146 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 76 
[MM Docket No. 85-349] 


Carriage of Television Broadcast 
Signals by Cable Television Systems 


AGENCY: Federal Communications 
Commission. 


ACTION: Order requesting comments. 


SUMMARY: Action taken herein requests 
additional comments in-response to the 
Submission of Joint Industry Agreement 
filed March 21, 1986, by the National 
Association of Broadcasters and the 
National Cable Television Association 
in Docket No. 85-349. This. Order 
requests comments concerning the 
agreement and, particularly, the 
constitutionality of the must carry rules 
proposed in the agreement. The parties 
submitted the agreement in response to 
the Notice of Inquiry and Notice of 
Proposed Rule Making in MM Docket 
No. 85-349. This Order also responds to 
a request for extension of time filed by 
the Motion Picture Association of 
America,.a request for further comment 
period filed by Richard S. Leghorn, and 
requests for further comment period 
filed in reply comments by Heritage 
Communications, Inc., and Bloomington 
Comco, Inc. 


DATE: Comments are due April 25, 1986. 
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appress: Federal Communications 
Commission, Washington, DC. 20554. 


FOR FURTHER INFORMATION CONTACT: 
Alan Stillwell, Mass Media Bureau, (202) 
632-6302. 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 76 
Cable television. 


Order 


In the matter of Amendment of Part 76 of 
the Commission's Rules Concerning Carriage 
of Television Broadcast Signals by Cable 
Television Systems; MM Docket No. 85-349. 

Adopted: March 24, 1986 

Released: March 25, 1986. 


By the Acting Chief, Mass Media Bureau. 


1. On July 19, 1985, the United States 
Court of Appeals ruled in Quincy Cable 
TV, Inc., v. FCC (Quincy) that the 
Commission's mandatory signal carriage 
(“must carry”) regulations for cable 
television systems were 
unconstitutional.! Three Petitions for 
Rule Making were filed subsequent to 
the Quincy decision asking the 
Commission to adopt new must carry 
regulations that would meet the 
constitutional concerns raised by the 
court. In response to_these petitions, the 
Commission adopted a combined Notice 
of Inquiry and Notice of Proposed Rule 
Making (“Notice”) in Docket No. 85-349, 
50 FR-48232, to consider the matter of 
carriage of broadcast television signals 
by cable systems. In the Notice, the 
Commission specifically requested 
commenters to address the 
constitutionality, in light of Quincy, of 
any mandatory carriage rule proposed. 
In addition, the Commission invited 
parties to submit data and information 
concerning the impact of these 
proposals on the compulsory copyright 
licensing scheme and to address the 
Commission's authority with respect 
thereto. 


2. On February 27, 1986, the National 
Association of Broadcasters (“NAB”) 
and the National Cable Television 
Association (“NCTA”) notified the 
Commission that they had reached a 
compromise agreement on new 
requirements for carriage of local 
television broadcast signals by cable 
systems and that they intended to 
recommend this agreement to the 
Commission. The Television Operators 
Caucus (“TOC”) and the Association of 
Independent Television Stations, Inc. 
(“INTV”) were also parties to this 
agreement. Along with notification of 
the compromise agreement, NAB and 
NCTA submitted a request to extent the 


' Quincy Cable TV. Inc. v FCC, 768 F.2d 1434 
(D.C. Cir. 1985). petition for cert filed, 54 U.S.L.W. 
4229 (U.S. Sept. 23, 1985) (No. 85-502). 


time for filing comments in this 
proceeding to March 21, 1986. They 
indicated that the additional time was 
necessary to permit NCTA to obtain 
approval of its board of directors and 
then to formally submit the compromise 
agreement. The Commission granted this 
request for extension of time on March 
3, 1986.2 

3. The NAB, TOC, INTV and NCTA 
submitted their compromise agreement 
for new must carry rules to the 
Commission on March 21, 1986. We 
believe it is desirable to consider the 
must carry compromise agreement 
developed by the major broadcast and 
cable trade associations and the views 
of parties participating in this 
proceeding concerning that agreement in 
our deliberations on the cable signal 
carriage matter. However, as stated in 
the Notice, we also believe that this 
proceeding should be completed 
expeditiously. We conclude, therefore, 
that it is appropriate to provide a limited 
additional period of thirty days in which 
interested parties may file comments 
directed to the compromise agreement.® 

4. Parties are invited to comment on 
any aspect of the compromise 
agreement. In addition, we seek 
comment and discussion with respect to 
several specific issues. The first of these 
concerns with extent to which the 
agreeing parties, each representing an 
industry group, have been able to 
successfully incorporate into the 
agreement the specific interests of the 
various discrete groups of the public 
involved, including in particular, the 
interests of broadcasters 
(noncommercial, commercial, VHF, 
UHF, new, established, general audience 
and narrowcast stations), cable system 
operators, alternative users of cable 
channels, cable system subscribers, 
nonsubscribers, and the public in 
general. 


2 Order Granting Request for Extension of Time 
to File Reply Comments, Mimeo No. 2937 (released 
March 3, 1986), 51 FR 8339 (published March 11, 
1986). 

3 On March 14, 1986, the Motion Picture 
Association of America (“MPAA") requsted that the 
Commission afford parties until April 1, 1986, to file 
comments concerning the compromise agreement. 
Two parties filing reply comments—Heritage 
Communications, Inc., and Bloomington Comoc, 
Inc.,—also requested additional time in which to 
comment on the compromise agreement. In light of 
our action in this Order, we consider these requests 
to be moot. On March 21, 1986, Richard S. Leghorn 
(“Leghorn”) filed a request seeking a further 
comment period, of unspecified length, in which 
parties might file additional comments directed to 
the compromise agreement and Leghorn's own “A/B 
switch and may carry” rule proposal. To the extent 
Leghorn requests an opportunity for comment on the 
compromise agreement, our action herein renders 
his request moot. With respect to the need for a 
further comment period concerning Leghorn’s 
specific proposal, we believe that ample opportunity 
to comment on the substance of his proposal has 
been afforded and that an additional comment 
period on that matter is therefore unnecessary. 
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5. Second, we request comment on the 
extent to which the agreement 
successfully addresses the relevant 
constitutional concerns. In the Quincy 
decision, the court did not rule must 
carry rules per se to be 
unconstitutional.* Rather, the court 
indicated that any must carry rules 
should address specific harms and that 
any rules adopted should be narrowly 
tailored to protect only those 
broadcasters that are sufficiently at risk 
to warrant regulatory intervention. Thus, 
we request comment and information 
concerning the proper scope of any 
revised must carry rule and whether, in 
this regard, the proffered compromise 
agreement adequately restricts and 
focuses its effect. 


6. Finally, we request comments on 
the more general, but fundamental, issue 
of whether local broadcast service and 
the concept'of “localism” as a 
communications policy objective are 
sufficiently important Federal interests 
to warrant the intrusion on the First 
Amendment rights of cable operators 
which must carry obligations 
necessarily produce. In this connection, 
we also seek to determine whether any 
potential must carry rules should 
properly be considered an “incidental” 
burden on speech and, therefore, 
evaluated under the less stringent 
O'Brien test that the Court references in 
Quincy.§ 

7. Accordingly, it is ordered, That 
comments may be filed with respect to 
the compromise agreement described 
herein, and its effect and 
appropriateness in the context of the 
matters before us in this proceeding, 
until and including April 25, 1986. This 
action is taken pursuant to authority 
provided in section 4(i) of the 
Communications Act of 1934, as 
amended, and § 0.283 of the 
Commission's Rules. 

8. It is further ordered, That the 
“Request of Richard S. Leghorn for 
Further Comment Period” is, to the 
extent indicated herein, dismissed as 
moot, and in all other respects is denied. 

9. For further information concerning 
this proceeding, contact Alan Stillwell, 
Mass Media Bureau, (202) 632-6302. 


Federal Communications Commission. 


William H. Johnson, 
Acting Chief, Mass Media Bureau. 


[FR Doc. 86-7169 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M" 


* See Quincy, supra, p. 59. 
5 See United States v. O'Brien, 391 U.S. 367, 377 
(1968). 
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47 CFP Part 90 
[PR Docket No. 86-37] 


Private Land Mobile Services; Rules to 
Restrict the Use of Radio Transmitters 
with External Frequency Controls; 
Extension of Time To File Comments 
and Replies 


AGENCY: Federal Communications 
Commission. 

ACTION: Order extending time to file 
comments and replies. 


SUMMARY: The Commission has received 


motions from the National Association 
of Business and Educational Radio, Inc. 
(NABER) and the Association of 
American Railroads seeking an 
extension of time for filing comments 
and reply comments in.the above 
captioned Notice of Proposed Rule 
Making. By this action the Commission 
has granted, in part, the motions by 
extending the deadline for comments 
and reply comments to July 21, 1986 and 
August 5, 1986, respectively. 

DATES: Comments are now due on July 
21, 1986; Reply comments are now due 
on August 5, 1986. 

ADDRESS: Federal Communications 
Commission, Washington, DC 20554. 
FOR FURTHER INFORMATION CONTACT: 
Thomas L. Johnson, Private Radio 
Bureau, Land Mobile and Microwave 
Division, (202) 632-6497. 
SUPPLEMENTARY INFORMATION: The 
Notice of Proposed Rule Making was 
published February 20, 1986, 51 FR 6149. 


Order 


In the matter of amendment of Part 90 of 
the Commission's Rules to Restrict the Use of 
Radio Transmitters with External Frequency 
Controls, PR Docket No.’86-37. 

Adopted: March 20, 1986. 

Released: March 24, 1986. 


By the Deputy Chief, Private Radio Bureau. 


1. The National Association of 
Business and Educational Radio, Inc. 
(NABER) and the Association of 
American Railroads (AAR) have - 
requested a 180-day and 60-day 
extension of time, respectively, for filing 
comments and reply comments in the 
above captioned Notice of Proposed 
Rule Making. 

2. The Commission adopted the Notice 
on January 30, 1986 and released it on 
February 12, 1986. Comments and reply 
comments were due by March 21, and 
April 7, 1986, respectively. 

3. In support of its request, NABER 
indicates that documenting actual 
incidences of off-frequency operations 
from transmitters with external 
frequency selecting controls will be a 
complex and time consuming task. 


Additionally, manufacturers of land 
mobile radios must be given adequate 
time to develop alternative design 
specifications. The AAR points out that 
more time is needed to assess the 
impact of the proposed rulemaking on 
the railroad industry and to examine 
possible alternatives. 

4. We are persuaded that NABER and 
the AAR along with all other interested 
parties should have additional time to 
compile a complete record in this 
proceeding. However, we do not believe 
that a grant of NABER’s request for an 
extension of 180 days would be in the 
public interest. As stated in the Notice, 
we are concerned that as more and 
more of the subject radio units are sold 
the probability of interference to lawful 
land mobile radio operations increases 
dramatically. Therefore, we helieve it is 
important to reach a decision in this 
proceeding as soon as possible. To this 
end and in the interest of allowing 
interested parties reasonable 
opportunity to prepare and file 
meaningful comments, we think a 120- 
day extension of the comment and reply 
comment deadlines would be proper. 

5. Accordingly, it is ordered, pursuant 
to the authority set forth in § 0.331 of the 
Commission's Rules and Regulations, 
that interested parties have until July 21, 
1986 to file comments and until August 
5, 1986 to file reply comments in this 
proceeding. 

6. The point of contact in this matter is 
Thomas L. Johnson, Land Mobil and 
Microwave Division, Private Radio 
Bureau, (202) 632-6497. 

Federal Communications Commission. 
Michael T.N. Fitch, 

Deputy Chief, Private Radio Bureau. 

[FR Doc. 86-7170 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


DEPARTMENT OF THE INTERIOR 


48 CFR Parts 1401, 1405, 1406, 1408, 
1414, 1415, 1419, 1420, 1428, 1437, 
1452 and 1453 


Acquisition Regulation; Miscellaneous 
Amendments 


AGENCY: Department of the Interior, 
Office of the Secretary. 


ACTION: Proposed Rule. 


, SUMMARY: This rule would amend the 


Department of the Interior Acquisition 
Regulation (DIAR) to implement the 
Competition in Contracting Act of 1984 
(Pub. L. 98-369) and Federal Acquisition 
Circular (FAC) 84-5 and 84-13. The rule 
would also make changes in the DIAR 
procedures regarding the small and 
disadvantaged business program, 
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insurance provisions, and the structured 
approach for determining profit and fee 
objectives. 


DATE: Comments must be received on or 
before May 1, 1986. 


ADDRESS: Interested parties should 
submit written comments to Mr. William 
Opdyke, Room 5522, Office of 
Acquisition and Property Management. 
Department of the Interior, 18th and C 
Streets, NW., Washington, D.C. 20240. 


FOR FURTHER INFORMATION CONTACT: 
Mr. William Opdyke, Chief, Branch of 
Policy and Regulations, Office of 
Acquisition and Property Management, 
Department of the Interior, Washington, 
D.C. 20240, telephone (202) 343-3433. 


SUPPLEMENTARY INFORMATION: This 
proposed rule primarily concerns agency 
procedures that are required for the 
Department's implementation of Pub. 
Law 98-369 and the corresponding 
changes made to the Federal Acquisition 
Regulation by FAC 84-5 and 84-13. In 
addition, minor revisions to the 
Department's small and disadvantaged 
business program regulations under the 
DIAR would be made in response to 
recommendations received from the 
House Subcommittee on SBA and SBIC 
Authority, Minority Enterprise, and 
General Small Business Problems, to 
amplify current regulatory provisions 
relating to small business 
subcontracting plans submitted by a 
small number of contractors. Changes 
would be made in the DIAR 
Indemnification clause in order to 
expressly limit its coverage to impose 
insurance requirements only. Format 
revisions would also be made in the 
DiAR to correct the manner in which 
cost of money for facilities capital is 
deducted from profit or fee 
prenegotiation objectives. 


Primary Author 


The primary author of this rule is Mr. 
William Opdyke, Office of Acquisition 
and Property Management, telephone 
(202) 343-3433. 


Executive Order 12291, Paperwork 
Reduction Act, and Regulatory 
Flexibility Act 


The Department has determined that 
this rule is not a major rule under 
Executive Order 12291 and certifies that 
it will not have a significant economic 
effect on a substantial number of small 
entities since no new requirements are 
being imposed on parties eligible to 
contract with the Department or small 
entities. The information collection 
requirements referred to in this rule are 
prescribed by FAR 19.704(a) and are the 
responsibility of the FAR Secretariat, 
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General Services Administration. This 
rule does not contain any new 
information collection requirements. 


List of Subjects in 48 CFR Parts 1401, 
1405, 1406, 1408, 1414, 1415, 1419, 1420, 
1428, 1437, 1452 and 1453 


Government procurement. 


For the reasons set oul in the 
preamble, Chapter 14 of Title 48 of the 
Code of Federal Regulations is proposed 
to be amended as set forth below. 


Dated. March 10, 1986. 
Joseph E. Doddridge, 
Assistant Secretary of the Interior. 

1. The authority citations for 48 CF 
Parts 1401, 1405, 1406, 1408, 1414, 1415, 
1419, 1420, 1428, 1437, 1452, and 1453 
continue to read as follows: 


Authority: Sec. 205{c), 63 Stat. 390, 40 
U.S.C. 486(c), and 5 U.S.C. 301. 


PART 1401—DEPARTMENT OF THE 
INTERIOR ACQUISITION REGULATION 
SYSTEM 


1401.301 [Amended] 


2. Section 1401.301{a) is amended by 
removing the reference to “FAR 
1.301(aJ” in the second sentence and 
inserting in its place the reference “FAR 
1.301(a}{1).” 

3. Section 1401.301{b) is amended by 
removing the reference to “FAR 
1.301(b)” in the second sentence and 
inserting in its place the reference “FAR 
1.301{a}{2).” 

4. Section 1401.303 is amended by 
revising the title to read as follows: 


1401.303 Publication and codification. 


PART 1405—PUBLICIZING CONTRACT 
ACTIONS 


5. Anew Subpart 1405.2 is added to 
read as follows: 


Subpart 1405.2—Synopses of Proposed 

Contract Actions 

1405.202 Exceptions. 

1405.207 Preparation and transmittal of 
synopses. 


Subpart 1405.2—Synopses of 
Proposed Contract Actions 


1405.202 Exceptions. 


The Assisiant Secretary—Policy, 
Budget and Administration is authorized 
to make the determination in FAR 
5.202(2). A written determination 
documenting the reasons why advance 
notice is net appropriate or reasonable 
shall be submitted by the head of the 
contracting activity to the Director, 
Office of Acquisition and Property 
Management for further action including 
communication with the officials listed 
in FAR 5.202{b). 


1405.207 Preparation and transmittal of 
synopses. . 

(a) In addition to the information 
required in FAR 5.207, each synopsis of 
a proposed sole source contract action 
shall include: 

(1).A clear description of specific 
contractor qualifications or capabilities 
required to perform the work and meet 
the Government's minimum needs; and 

(2) Information to be provided by 
prospective contractors and all factors 
to be used in evaluating this 
information, in order to determine 
whether more than one source can meet 
the Government's needs. ‘ 

(b) In the event the information in 
(a)(1) or (a){2) above is too lengthy to be 
included in the synopsis, the synopsis 
shall indicate the address at which this 
information may be examined or 
obtained. 

6. A new Part 1406 is added to read as 
follows: 


PART 1406—COMPETITION 
REQUIREMENTS 


Subpart 1406.3—Other than Full and Open 


Competition 
1406.370 Class justifications. 


Subpart 1406.5—Competition Advocates 


-1406.501. Requirement. 


1406.502 Duties aid responsibilities. 


Authority: Sec. 205(c), 63 Stat. 390, 40 
U.S.C. 486(c), and 5 U.S.C. 301. 


Subpart 1406.3—Other Than Full and 
Open Competition 


1406.370 Class justifications. 


(a) Appendix A to 48 CFR Chapter 14 
contains an approved class justification 
for other than full and open competition 
for acquiring supplies or services from 
the Federal Prison Industries, Inc., in 
accordance with FAR Subpart 8.6. This 
justification shall be used, as prescribed 
in 1408.670, to meet the requirements of 
FAR 6.302-5(c)(2). 

(b) Appendix B to 48 CFR Chapter 14 
contains an approved class justification 
for other than full and open competition 
for acquiring printing and related 
supplies from the Government Printing 
Office in accordance with FAR Subpart 
8.8. This justification shall be used, as 
prescribed in 1408870, to meet the 
requirements of FAR 6.302-5(c)(2). 


Subpart 1406.5—Competition 
Advocates 


1406.501 Requirement. 

{a) The competition advocate for the 
Department of the Interior is the Chief, 
Division of Acquisition and Grants, 
Office of Acquisition and Property 
Management. 


(b) Competition advocates for each 
bureau and office shall be as designated 
by the Assistant Secretary—Policy, 
Budget and Administration. 


1406.502 Duties and responsibilities. 


(a) The Chief, Division of Acquisition 
and Grants, Office of Acquisition and 
Property Management is responsible for 
preparing and submitting the annual 
report required by FAR 6.502(a}{3). 

(b) The Director, Office of Acquisition 
and Property Management is 
responsible for preparing an annual 
report to Congress required by section 
2732 of Public Law 98-369. The report 
shall be submitted to the Assistant 
Secretary—Policy, Budget and 
Administration for transmittal to each 
House of Congress. Bureau competition 
advocates shall furnish certain 
information, as may be required, to 
assist the Director, Office of Acquisition 
and Preperty Management in preparing 
the report. 


PART 1408—REQUIRED SOURCES OF 
SUPPLIES AND SERVICES 


7. Anew Subpart 1408.6, consisting of 
section 1408.670, is added to read as 
follows: 


Subpart 1408.6—Acquisition from 
Federal Prison Industries, Inc. 


1408.670 Justification for other than full 
and open competition. 

When acquiring supplies or services 
from Federal Prison industries, Inc. 
(UNICOR) in accordance with the 
procedures in FAR Subpart 8.6, the 
contracting officer shall use the class 
justification contained in Appendix A to 
48 CFR Chapter 14 to meet the . 
requirements of FAR 6.302-5(c)(2). In 
addition, the contracting officer shall 
prepare a separate file memorandum for 
each acquisition which states that: 

(a) The supplies or services to be 
acquired from UNICOR are contained 
on the “Schedule of Products made in 
Federal Penal and Correctional 
Institutions;” 

{b) The anticipated cost to the 
Government of the supplies or services 
to be acquired from UNICOR is to be 
fair and reasonable; and 

(c) The information in the class 
justification contained in Appendix A is 
accurate and complete as it pertains to 
the individual acquisition. 

8. A new section 1408.870 is added to 
read as follows: 


1408.870 Justification for other than full 
and open competition. 


When acquiring printing and related 
supplies from the Government Printing 
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Office (GPO) in accordance with the 
procedures in FAR Subpart 8.8, the 
contracting officer shall use the class 
justification contained in Appendix B to 
48 CFR Chapter 14 to meet the 
requirements of FAR 6.302-5(c)(2). In 
addition, the contracting officer shall 
prepare a separate file memorandum for 
each acquisition which states that: 

(a) The printing or related supplies to 
be acquired are of the type defined in 
FAR 8.801; 

(b) The anticipated cost to the 
Government of the printing or related 
supplies to be acquired from or through 
GPO is to be fair and reasonable; and 

(c) The information in the class 
justification contained in Appendix B is 
accurate and complete as it pertains to 
the individual acquisition. 


PART 1414—SEALED BIDDING 


9. The title of Part 1414 is revised to 
read as set forth above. 

10. Sections 1414.404 and 1414.404—-1 
are added to read as follows: 


1414.404 Rejection of bids. 


1414.404-1 Cancellation of invitations 
after opening. 

The chief of the contracting office is 
authorized to make the written 
determination in FAR 14.404—1(c). 


PART 1415—CONTRACTING BY 
NEGOTIATION 


11. Section 1415.608 is added to read 
as follows: 


1415.608 Proposai evaluation. 
The chief of the contracting officer is 


authorized to make the determination in 
FAR 15.608(b). 


1415.902 [Amended] 

12. Section 1415.902(d) is amended by 
removing the reference ‘1415.905- 
1(a)(5)” and inserting in its place the 
reference “1415.905-1(a)(3)”’. 


1415.905 [Amended] 

13. Section 1415.905(b) is amended by 
removing the reference ‘1415.905(a)(5)” 
and inserting in its place the reference 
“4415.905(a)(4).” 


1415.905-1 [Amended] 

14. Section 1415.905-1 is amended by 
removing the last sentence of paragraph 
(a)(5) and inserting this sentence at the 
end of paragraph (a)(3); redesignating 
paragraph (a)(4) as paragraph (a)(5), and 
redesignating paragraph (a)(5) as 
paragraph (a)(4J. 


1415.905-70 [Amended] 


15. Section 1415.905-70(b)(1) is’ 
amended by removing in the third 
sentence the words “other cost” and 


inserting in their place the words 
“conversion related indirect costs.” 


PART 1419—SMALL BUSINESS AND 
SMALL DISADVANTAGED BUSINESS 
CONCERNS 


16. A new section 1419.705-6 is added 
to read as follows: 


1419.705-6 Postaward responsibilities of 
the contracting officer. 

In addition to the actions specified in 
FAR 19.705-6, the contracting officer 
shall also be responsible for the 
following: . 

(a) Forwarding a copy of each 
approved subcontracting plan to OSDBU 
within 10 working days after approval of 
the plan. 

(b) Ensuring that the contractor is 
forwarding the original copy of the ~ 
Standard Form 295, Summary 
Subcontracting Report, to the 
Department of the Interior, Director, 
OSDBU, 18th and C Streets, N.W.., 
Washington, D.C. 20240, Room 2747. 

(c) Forwarding a copy of the Standard 
Form 294, Subcontracting Report for 
Individual Contracts, received from 
individual contractors, within 10 
working days, to OSDBU. 

(d) Conducting on-site business and 
economic development program 
management reviews (see 504 DM 1) of 
a prime contractor's small and 
disadvantaged business subcontracting 
program. Reviews shall be conducted as 
required based on problems perceived 
such as insufficient progress in meeting 
subcontracting goals. The results of the 
review shall be documented in writing 
using the format shown at 1453.303-71. 
At the discretion of the contracting 
officer, the Business Utilization and 
Development Specialists (BUDS) may 
conduct the reviews. In addition to 
required bureau/office internal 
distribution, a copy of the review report 
shall be submitted to OSDBU within 25 
working days after completion of the 
review. 


PART 1420—LABOR SURPLUS AREA 
CONCERNS 


17. Section 1420.102 is amended by 
adding as additional sentence to read as 
follows: 


1420.102 General policy. 


* * * Annual goals for contract awards 
to labor surplus area concerns on a set- 
aside basis shall be established by the 
heads of contracting activities using the 
procedures prescribed in 1419.202-70(b). 


PART 1428—BONDS AND INSURANCE 


18. Section 1428.301 is amended by 
revising the title of the clause referenced 
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in the second sentence to read “Liability 
Insurance—Department of the Interior.” 


PART 1437—SERVICE CONTRACTING 


19. Section 1437.7001 is amended be 
revising the first sentence to read as 
follows: 


1437.7001 Policy. 


Contracts for real property appraisal 
services shall be awarded in accordance 
with FAR 37.105. * * * 

20. Section 1437.7002(a) is amended by 
revising the first sentence to read as 
follows: 


1437.7002 Contractor qualification 
requirements. 


(a) Prior to award of a contract for 
real property appraisal services when 
the services are’required in support of 
future anticipated court actions, the 
contracting officer shall obtain written 
concurrence from the Assistant U.S. 
Attorney assigned to represent the 
Government in the matter that the 
source to be selected possesses the 
necessary qualifications for adequate 
contract performance. * * * 


PART 1452—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


1452.228-70 [Amended] 


21. Section 1452.228-70 is amended by 
revising its caption to read “Liability 
insurance”; changing the title of the 
clause to read “Liability Insurance— 
Department of the Interior (JUL 1985),” 
and amending paragraph (a) of the 
clause by removing the first two 
sentences and inserting in their place 
the following: “(a) The Contractor shall 
procure and maintain during the term of 
this contract and any extension thereof 
liability insurance in form satisfactory 
to the Contracting Officer by an 
insurance company which is acceptable 
to the Contracting Officer.” * * * 


PART 1453—FORMS 


22. Section 1453.219-73 is added as 
follows: 


1453.219-73 Subcontracting plan review. 

The format shown in 1453.303-71 shall 
be used in documenting the results of 
the management review required in 
1419.705-6. 

23. Sections 1453.303-DI-1920, and 
1453.303-70 are revised to read as 
follows: 


1453.303 DI-1920, Department of the 
Interior, Form Di-1920, Structured 
Approach for Profit/Fee Objective. 


BILLING CODE 4310-10-M 





11078 Federal Register / Vol. 51, No. 62 / Tuesday, April 1, 1986 / Proposed Rules 


STRUCTURED APPROACH FOR PROFIT/FEE OBJECTIVE 
DEPARTMENT OF THE INTERIOR 


CONTRACTOR [RFeCONTRACT NO ODN 
Coton 


| weir Rance Su x cou 


Conversion-Related Indirect Costs (Subtract 
Facilaies Capital Cost of Moncey) : 
3% 0 8% 


= = | 


General Mangeemem 


Total Contractor Effort 
(Add Columns) 


TOTAL COST OBJECTIVE 
OTHER FACTORS WEIGHT (FROM LINE 1. PROFIT/FEE OBJECTIVE 


ASSIGNED ‘COLUMN B) «(COLUMN A x COLUMN B) 
Contract Cost Risk 
Programs ; 
ah 


Cost Control and Other + 
Past Accomplishments - 


Independent Development- . Cee Nee 


TOTAL PROFIT: FEE OBJECTIVE {ADD LINES 1-6. COLUMN C) 


DIAR (48 CFR) 1453 215-71 DI-1920 
(Revised August 1985) 
BILLING CODE 4310-10-C 
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1453.303-70 Sample subcontracting pian 
outline format. 


SMALL BUSINESS AND SMALL 
DISADVANTAGED BUSINESS 
SUBCONTRACTING PLAN OUTLINE 
FORMAT : 


Date: 
Contractor: 
Address: 
Solicitation or Contract Number: 
Item/Service: 

The following, together with any 
attachments, is hereby submitted as a 
Subcontracting Plan to satisfy the applicable 
requirements of Public Law 95-507. 

1. (a) The following goals will be applicable 
to any contract awarded as a result of this 
solicitation. 

(i) Total dollars planned to be 
subcontracted to both large and small 
business under this contract $—. 


(ii) Small Business * ..................0 , 
(ii) Small Disadv. Business *....... ss 


' Small business: Percent of total planned subcontracting 
dollars (i) under this contract which will ge to subcontractors 
who are small business concerns. Total dollars planned to 
be subcontracted to small business. 

2 Small disadvantaged business: Percent to total planned 
subcontracting dollars {i) under this contract which will go to 
subcontractors which are small business concerns owned 
and controlled by socially and economically disadvantaged 
individuals. Total dollars planned to be subcontracted to 
small disadvantaged businesses. 


(b) The principal products and services that 
(name of bidder/offeror) anticipates to be 
subcontracted under this contract and the 
identification of the.type of business concern 
planned to be utilized are as follows: ~ 


Type of Business to be 
Utilized (Check block) 
List Products and Services 


(c) The following method was used in 
developing subcontract goals (¢.g., what 
source lists were used and what 
organizations were or will be contacted to 
obtain SB of SDB sources) 

(d) Indirect and overhead costs (check 
one):( ) have been( ) have not been 
included in the goals specified in 1(a)(ii) and 
1(a)(iii). 

If “have been” is checked, explain the 
method used in determining the proportionate 
share of indirect and overhead costs to be 
incurred with small business and small 
disadvantaged business subcontractors. If 
“have not been” is checked, explain why 
products or services included in the overhead 
and indirect cost base cannot be 
subcontracted to small business or small 
disadvantaged business. 

2. The following individual will administer 
the subcontracting program: 

Name: 
Title: 
Address: 
Telephone: 


This individual's specific duties, as they 
relate to the firm's subcontracting program, 
are as follows: General overall responsibility 
for review, monitoring and execution of the 
plan including but not limited to: 

(a) Obtaining small and small 
disadvantaged business sources from all 
applicable agencies such as SBA and MBDA. 

(b) Assuring inclusion of SB and SDB firms 
in all solicitations where appropriate. 

(c) Attending or arranging for attendance at 
Business Opportunity Workshops, Minority 
Business Enterprise Seminars, Trade Fairs, 
etc. 

(d) Gonducting or arranging for the conduct 
of motivational training for purchasing 
personne! pursant to the intent of Pub. L. 95- 
507. 

(e) Monitoring attainment of proposed 
goals. 

(f) Reviewing solicitations to delete 
statements, clauses, and other provisions 
which may tend to prohibit SB and SDB 
participation. 

3. The bidder (offeror) agrees to initiate the 
following actions to assure that small and 
small disadvantaged business concerns will 
have an equitable opportunity to compete for 
subcontracts: 

(a) Gutreach efforts shall be established as 
follows: 

(i) Contacts with minority and small 
business trade associations. Name at least 
three (3). 

(ii) Contacts with business development 
organizations. Name at least two (2). 

(iii) Attendance at small and minority 
business procurement conferences and trade 
fairs. Provide examples. 

(b) The following internal efforis shall be 


_ conducted so as to guide and encourage 


buyers: 

(i) Periodic workshops, seminars, and 
training programs. 

{ii) Activities shall be monitored so as to 
evaluate compliance with this subcontracting 
plan. 

(c) Small and disadvantaged business 
source lists, guides, and other relevant data 
identifying small and disadvantaged business 
vendors shall be maintained and utilized by 
the buyer in soliciting subcontracts. 

(d) Additions to (or deletions from) the 
above listed efforts are as follows: 

4. The bidder (offeror) agrees that the 
clause entitled “Utilization of Small Business 
Concerns and Small Disadvantaged Business 
Concerns” will be included in all 
subcontracts which offer further 
subcontracting opportunities, and all 
subcontractors, except small business 
concerns, which receive subcontracts in 
excess of $500,000 or in the case of a contract 
for the construction of any public facility, 
$1,000,000, will be required to adopt and 
comply with a subcontracting plan similar to 
this one.Such plans will be reviewed by 
comparing them with the provisions of Pub. L. 
95-507, and assuring that all minimum 
requirements of an acceptable subcontracting 
plan shall be determined on a case-by-case 
basis depending on the supplies/services 
involved, the availability of potential small 
and disadvantaged subcontractors, and prior 
experience. Once approved and implemented, 
plans will be monitored through the 
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submission of periodic reports, and/or, as 
time and availability of funds permit, periodic 
visits to the subcontractor facilities or 
reviews of applicable records and 
subcontracting program progress. 

5. The bidder (offeror) agrees to cooperate 
in any studies or surveys as may be required 
by the contracting agency or the Small 
Business Admfnistration in order to 
determine the extent of compliance by the 
bidder with the subcontracting plan. 
Additionally, the bidder (offeror) agrees to 
assure that its subcontractors agree to submit 
Standard Forms 294 and 295. 

6. The bidder {offeror) agrees to maintain 
at least the following types of records to 
document compliance with this 
subco.tracting plan: 

(a) Small and disadvantaged business 
source lists, guides and other data identifying 
SB and SDB vendors. 

(b) Organizations contacted for small and 
disadvantaged business sources. 

(c) On a contract-by-contract basis, records 
on all subcontract solicitations over $100,000, 
indicating on each solicitation (1) whether 
small businesses were solicited, and if not; 
(2) whether small disadvantaged businesses 
were solicited, and if not, why not; and (3) 
reasons of the failure of solicited small 
businesses or small disadvantaged 
businesses to receive the subcontract award. 

(d) Records to support other outreach 
efforts: contacts with Minority and Small 
Business Trade Associations, Business 
Development Organizations, and attendance 
at small and minority business procurement 
conferences and trade fairs. 

(e) Records to support internal activities to 
guide and encourage buyers: workshops, 
seminars, training programs, and monitoring 
activities to evaluate compliance. 

{f) On a contract-by-contract basis, records 
to support award data submitted to the 
Government to include name and address of 
subcontractor. 

7. The bidder (offeror) agrees to: 

(a) Assist small and small disadvantaged 
business concerns by arranging solicitations, 
time for the.preparation of bids, quantities, 
specifications, and delivery schedules so as 
to facilitate the participation by such 
concerns. Where the bidder's (offeror's) lists 
of potential small business and small 
disadvantaged subcontractors are 
excessively long, reasonable effort shall be 
made to give all such concerns an 
opportunity to compete over a period of time. 

(b) Provide adequate and timely 
consideration of the potentialities of small 
and small disadvantaged business concerns 
in all “make-or-buy” decisions. 

(c) Counsel and discuss subcontracting 
opportunities with representatives of small 
and small disadvantaged business firms. 
Signed: 

Typed Name: 
Title: 
Date: 

24. Section 1453.303-71 is added to 

read as follows: 


BEST COPY AVAILABLE 
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153.303-71 Format for review of 
contractor's subcontracting program. 


Format for Review of Contractor's 
Subcontracting Program 
Part I—General Information 


1. Contractor's name and address {Included 
Zip Code) 

2. Contractor's subcontractifig plan 
administrator (Small Business Liaison 
Officer—SBLO) 

3. Business Utilization and Development 
Specialist (BUDS) 

4. Contracting Officer (CO) or 
Administrative Contracting Officer (ACO) 

5. Small Business Administration 
Subcontracting Specialist 

6. Date of (a) Last review (b) This review 

7. Period covered by this review (a) From 
(b) To 

8. Total active DOI contracts {a} Number 
(b) Face Value 

9. Total subcontracting potential estimated 
to be (a) Substantial (over 50%), (b) Moderate 
(30-50%), (c} Minimal (less than 30%), (d) 
Unknown. 

10. Active contracts over $500,000 ($1 
million if construction) that do not contain 
approved plans. 

(a) Number, (b) Face value, (Identify and 
explain rationale for absence of plan). 

11. Active Contracts with Individual 
Subcontracting Plans. (a) Number, (b) Face 
value. 


Part II—Contractor’s Overall Performance 
Under Individual Subcontracting Plans 


(Explain any negative findings, using Part III 
if additional space is required. Identify any 
exceptions that do not apply to all contracts 
detailed in Part 1. This Part is to be reviewed 
in depth at least annually, and updated as 
required during interim reviews.) 


1. Has a company wide policy statement 
been issued? Yes/No. If yes, by whom and 
date? How was it promulgated throughout the 
company? 

2. Is the SBLO identified in Part I above 
responsible for all individualsubcontracting 
plans detailed in Part 1? Yes/No. Does the 
SBLO have adequate authority and 
responsibility to administer programs 
effectively? Yes/No. To whom does SBLO 
report? 

3. Is there also a corporate SBLO? Yes/No. 
If Yes, describe relationship between this 
division and the coporate SBLO. 

4. Does contractor have an effective 
training program, particularly for buyers? 
Yes/No. Describe any incentive programs 
established for buyers or technicians to assist 
Small and Disadvantaged (SADB) firms. 

5. Does the contractor arrange solicitations, 
provide adequate bid preparation time, and 
adjust quantities, delivery schedules and 
specifications to enhance participation of 
SADB firms in the bidding process? Yes/No. 

6. Does the contractor provide counseling 
assistance to SADB firms referred to it by the 
BUDS and by the SBA representative? Yes/ 
No. Is such counseling effective? Yes/No. 

7. Does the contractor provide technical, 
financial or other assistance to SADB firms? 
Yes/No. If yes, describe. 


8. Does contractor counsel SADB firms as 
to why they may have failed to rective an 
award? Yes/No. 

9. Does the contractor use DOI, SBA and 
other source lists to incease bidding 
opportunities? Yes/No. If yes, are listings 
being used effectively? Yes/No. 

10. Does the contractor describe the 
method used in estabishing individual 
contract goals? Yes/No. Is‘the method 
satisfactory? Yes/No. Is it detailed in the 
master plan? Yes/No. Is it detailed in 
subcontracting plans? Yes/No. 

11. Are overhead items included in 
individual contract goals? Yes/No. If yes, 
does the contractor have a written procedure 
as to how these goals are to be allocated to 
individual contracts? Yes/No. 

12. Does the contractor submit SF 294's and 
SF 295’s in a timely manner? Yes/No. Are 
they accurate? Yes/No. 

13. Describe the method used by BUDS in 
verifying accuracy of data reported on SF 294 
and SF 295. 

14. Does SF 295 contain allocable portions 
of overhead items as well as performance on 
individual contracts that do not require 
plans? Yes/No. 

15. Describe methods used by contractor to 
monitor performance in meeting goals, 
including feedback mechanisms. 

16. Are there written procedures to 
implement the program? Yes/No. If yes, are 
they adequate to assure effective 
performance? Yes/No. 

17. Is the contractor making satisfactory 
progress towards meeting all individual plan 
subcontracting goals? Yes/No. If no, explain 
in detail. 

18. Check the appropriate box to indicate 
the records maintained by contractor. 

( ) Small and disadvantaged business © 
source lists, guides and other data identifying 
SADB vendors. 

( ) Organizations contacted for small and 
disadvantaged business sources. 

{ ) Subcontract solicitations over $100,000, 
indicating on each solicitation: 

(1) Whether small business was solicited, 
and if not why not. 

(2) Whether small disadvantaged business 
was solicited, and if not why not. 

(3) The reasons for the failure of solicited 
small businesses or small disadvantaged 
businesses to receive the subcontract award. 

( ) Outreach Efforts: 

(1) Contacts with Minority and SB Trade 
Associations, etc. 

(2) Contacts with business development 
organizations, etc. 

(3) Attendance at small and minority 
business procurement conferences and trade 
fairs. 

( ) Internal activities to guide and 
encourage buyers: 

(1) Workshops, (2) Seminars, (3) Training 
programs, (4) Monitoring activities.to 
evaluate compliance. 

( ) Award data to include name and 
address of subcontractor. 

( ) Certifications from small, small 
disadvantaged, women owned, and labor 
surplus area business concerns. 

19. Does the contractor use flow-down 
subcontracting plan clauses as required by its 
prime contract clauses? Yes/No. If yes, does 
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the contractor-obtain and review 
subcontractor plans to assure that a 
subcontractors plan is in consonance with its 
own plan? Yes/No. 

20. Does the contractor monitor 
subcontractor's performance against plan? 
Yes/No. If yes, how? 

21. Do any of the individual subcontracting 
plans contain special features such as an 
incentive clause to which the above 
questions do not particularly apply? Yes/No. 
If yes, describe the special features and 
contractor's performance in detail. 

22. Does the contractor have an acceptable 
Labor Surplus Area program, including 
records and reports? Yes/No. 

23. Does the contractor recognize its 
obligation to use its best efforts in awarding 
subcontracts to women-owned business 
concerns, as required by FAR 52.219-13? Yes/ 
No. 


Part Ill Remarks 


(Cross reference all remarks to appropriate 
section in this report) 


Part IV—Summary and Recommendation 


1. Exit interview conducted with the 

following contractor representatives: 
., on (date). 

2. SBA representative —— did —— did not 
participate in this review. 

3. Contractor's performance in complying 
with subcontracting program and individual 
subcontracting plan requirements is: 

Outstanding Acceptable 

Marginal Unsatisfactory 


(a) If performance is outstanding or 
acceptable, summarizes basis for this rating: 

(b) If performance is marginal or 
unsatisfactory, detail reason as appropriate 
and: 

(i) Summarize program or plan deficiencies. 

(ii) Identify recommendations made to the 
contractor to correct deficiencies. 

25. Appendices A and B to 48 CFR 
Chapter 14 are added to read as 
follows: 


Appendix A—Department of the Interior 
Class Justification for Use of Other Than Full 
and Open Competition in Acquisitions From 
the Federal Prison Industries, Inc. (UNICOR) 

1. The Department of the Interior purchases 
supplies of the classes listed in the “Schedule 
of Products made in Fedral Penal and 
Correctional Institutions” (Schedule) at prices 
not exceeding current market prices, in 
accordance with Federal Acquisition 
Regulation (FAR) Subpart 8.6. 

2. Purchases of services that are listed on 


_ the Schedule are made by the Department 


after consideration has been given to 
purchase of such services from Workshops 
for the Blind and Other Severely 
Handicapped in accordance with FAR 
Subpart 8.7. Purchases are made at prices 
that do not exceed current market prices. 

3. Purchases of supplies and services 
discussed above are required to be made 
from UNICOR pursuant to 15 U.S.C. 4142. 
Therefore, the authority for permitting use of 
other than full and open competition for these 
purchases is 41 U.S.C. 253(c)(5). 
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4. No effort can be made to solicit offers 
from sources other than UNICOR except 
where clearance is obtained pursuant to FAR 
8.605 or exceptions apply as listed in FAR 
8.606. 

5. No synopsis notice has been published 
for the required supplies or services since 
purchases from UNICOR are exempt from 
publication requirements in accordance with 
FAR 5.202(a){4). 

6. By separate memorandum in the contract 
file, the contracting officer shall certify that: 

(a) The supplies or services to be acquired 
from UNICOR are contained on the Schedule; 

(b) The anticipated cost to-the Government 
of the supplies or services to be acquired 
from UNICOR is fair and reasonable; and 

(c) The information in this class 
justification is accurate and complete as it 
pertains to the individual acquisition. 

7. This class justification is made in 
accordance with FAR Subpart 6.3 and 
approved pursuant to section 303(f)(1)(B) of 
the Federal Property and Administrative 
Services Act of 1949, as amended. 


Secretary of the Interior. 


Date 


Appendix B—Department of the Interior 
Class Justification for Use of Other Than Full 
and Open Competition in Acquisitions of 
Printing and Related Supplies From the 
Government Printing Office (GPO) 


1. The Department of the Interior 
purchasers Government printing and related 
supplies as defined in Federal Acquisition 
Regulation (FAR) 8.801. 

2. Purchases of printing and related 
supplies of the type discussed above are 
required to be made from or through the GPO 
pursuant to 44 U.S.C. 501 and FAR Subpart 
8.8. 

3. No efforts can be made to solicit offers 
fromn sources other than GPO except as 
permitted by the Joint Committee on Printing 
in accordance with FAR 8.802. 

4. No synopsis notice has been published 
for the required printing and related supplies 
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since these purchases are exempt from 
publication requirements in accordance with 
FAR 5.202(a)(4). 

5. By separate memorandum in the contract 
file, the contracting officer shall certify that: 

(a) The printing or related supplies to be 
acquired are of the type defined in FAR 8.801; 

{b) The anticipated cost to the Government 
of the printing or related supplies to be 
acquired from or through GPO is fair and 
reasonable; and 

{c) The information contained in this class 
justification is accurate and complete.as it 
pertains to the individual acquisition. 

6. This class justification is made in 
accordance with FAR Subpart 6.3 and 
approved pursuant to Section 303(f)(1)[B) of 
the Federal Property and Administrative 
Services Act of 1949, as amended. 


Secretary of the Interior. 
Date 


[FR Doc. 86-6892, Filed 3-31-86; 8:45 am] 
BILLING CODE 4310-10-M 





DEPARTMENT OF AGRICULTURE 


Citizens’ Advisory Committee on Equal 
Opportunity; Meeting Clarification 

The location of the Citizens’ Advisory 
Committee meeting scheduled for April 
5-11, 1986 in Altamonte Springs, Florida _ 
was changed to Baton Rouge, Louisiana, 
April 7-9, 1986. 

Details concerning the Baton Rouge 
meeting were announced in the Federal 
Register of March 18, 1986 (51 FR 9233). 
Lawrence Bembry, R 
Associate Director, Equal Opportunity Office 
of Advocacy and Enterprise. 


[FR Doc. 86-7177 Filed 3-31-86; 8:45 am] 
BILLING CODE 3410-94-M 


Office of the Secretary 


Meat Import Limitations; Second 
Quarterly Estimate 


Public Law 88-482, enacted August 22, 
1964, as amended by Public Law 96-177 
(hereinafter referred to as the “Act”), 
provides for limiting the quantity of 
fresh, chilled, or frozen meat of cattle, 
sheep except lambs, and goats (TSUS 
106.10, 106.22, and 106.25), and certain 
prepared or preserved beef and veal 
products (TSUS 107.55, 107.61, and 
107.62) which may be improted into the 
United States in any calendar year. Such 
limitations are to be imposed when the 
Secretary of Agriculture estimates that 
imports of articles provided for in TSUS 
106.10, 106.22, 106.25, 107.55 and 107.62 
(hereinafter referred to as “meat 
articles"), in the absence of limitations 
under the Act during such calendar year, 
would equal or exceed 110 percent of 
the estimated aggregate quantity of meat 
articles prescribed for calendar year 
1986 by subsection 2(c) as adjusted 
under subsection 2(d) of the Act. 

As published on January 2, 1986 (51 
FR 44), the estimated aggregate quantity 


of meat articles prescribed by 


- subsection 2(c), as adjusted by 


subsection 2(d) of the Act, for calendar 
year 1986 is 1,309 million pounds. 

In accordance with the requirements 
of the Act, I have determined that the 
second quarterly estimate for 1986 of the 
aggregate quantity of meat articles 
which would, in the absence of 
limitations under the Act, be imported 
during calendar year 1986 is 1,390 
million pounds. 

Done at Washington, D.C. this 26th day of 
March, 1986. 


Richard E. Lyng, 

Secretary. 

[FR Doc. 86-7068 Filed 3-28-86; 8:45 am] 
BILLING CODE 3410-10-M 


Federal Grain Inspection Service 


Designation Renewal of Detroit Grain 
inspection Service, Inc. (Ml) 


AGENCY: Federal Grain Inspection 
Service (FGIS), USDA. 


ACTION: Notice. 


SUMMARY: This notice announces the 
designation renewal of Detroit Grain 
Inspection Service, Inc. (Detroit), as an 
official agency responsible for providing 
official services under the U.S. Grain 
Standards Act, as Amended (Act). 


EFFECTIVE DATE: May 1, 1986. 


ADDRESS: James R. Conrad, Chief, 
Review Branch, Compliance Division, 
Federal Grain Inspection Service, U.S. 
Department of Agriculture, 1400 
Independence Avenue, SW., Room 1647 
South Building, Washington, DC 20250. 


FOR FURTHER INFORMATION CONTACT: 
James R. Conrad, telephone (202) 447- 
8525. 


SUPPLEMENTARY INFORMATION: This 
action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Departmental Regulation 1512-1; 
therefore, the Executive Order and 
Departmental Regulation do not apply to 
this action. 

FGIS announced that Detroit's 
designation terminates on April 31, 1986, 
and requested applications for official 
agency designation to provide official 
services within specified geographic 
areas in the October 25, 1985, Federal 
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Register (50 FR 43428). Applications 
were to be postmarked by November 25, 
1985. Detroit was the only applicant for 
its designation and applied for 
designation renewal in the area 
currently assigned to that agency. ' 

FGIS announced the applicant name 
and requested comments on the same in 
the December 27, 1985, Federal Register 
(50 FR 52976). Comments were to be 
postmarked by February 10, 1986. No 
comments were received regarding 
Detroit's designation renewal. 

FGIS evaluated all available 
information regarding the designation 
criteria in section 7(f}(1)(A) of the Act, 
and in accordance with section 
7(f}(1)(B), determined that Detroit is able 
to provide official services in the 
geographic area for which FGIS is 
renewing its designation. Effective May 
1, 1986, and terminating April 30, 1989, 
Detroit will provide official inspection 
services in its specified geographic area, 
which is the entire area previously 
described in the October 25 Federal 
Register. 

A specified service point, for the 
purpose of this notice, is a city, town, or 
other location specified by an agency for 
the performance of official inspection or 
Class X or Class Y weighing services 
and where the agency and one or more 
of its inspectors or weighers is located. 
In addition to the specified service 
points within the assigned georgraphic 
area, an agency will provide official 
services not requiring an inspector or 
weigher to all locations within its 
georgraphic area. 

Interested persons may contact the 
Review Branch, specified in the address 
section of this notice, to obtain a list of 
an agency's specified service points. 
Interested persons also may obtain a list 
of the specified service points by 
contacting the agency at the following 
address: 

Detroit Grain Inspection Service, Inc., 

P.O. Box 176, Emmett, MI 48022 
(Pub. L. 94-582, 90 Stat. 2867, as amended (7 
U.S.C. 71 et seq.). 

Dated: March 7, 1986. 

J.T. Abshier, 

Director, Compliance Division. 

[FR Doc. 86-6900 Filed 3-27-86; 8:45 am] 
BILLING CODE 3410-EN-M 
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Designation of Michigan Grain 
Inspection Services, Inc. (MI), and 
Request for Designation Applicants To 
Provide Official Services in the 

. Southwestern Michigan Area 


AGENCY: Federal Grain Inspection 
Service (FGIS), USDA. 


ACTION: Notice. 


SUMMARY: This notice announces the 


designation of Michigan Grain 
Inspection Services, Inc., as an official 
agency responsible for providing official 
services in northern Michigan under the 
U.S. Grain Standards Act, as Amended 
(Act). FGIS has determined that the 
designation of Grain Inspection 
Services, Inc., will not be renewed. 
Since there was no qualified applicant 
for designation in the southwestern 
Michigan area, FCIS is again requesting 
applications for designation to provide 
official services in that area only. 
EFFECTIVE DATE: May 1, 1986. 

DATE: Applications to be.postmarked on 
or before May 1, 1986. 

ADDRESS: Applications must be 
submitted to James R. Conrad, Chief, 
Review Branch, Compliance. Divison, 
Federal Grain Inspection Service, U.S. 
Department of Agriculture, 1400 
Independence Avenue, SW., Room 1647 
South Building, Washington, DC 20250. 
All applications received will be made 
available for public inspection at the 
above address during regular business 
hours. 

FOR FURTHER INFORMATION CONTACT: 
James R. Conrad, telephone (202) 447- 
8525. 

SUPPLEMENTARY INFORMATION: This 
action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Departmental Regulation 1512-1; 
therefore the Executive Order and 
Departmental Regulation do not apply to 
this action. 

FGIS announced that Grain Inspection 
Service, Inc.’s (Battle Creek) designation 
terminates on April 30, 1986, and 
requested applications for official 
agency designation to provide official 
services within a specified geographic 
area in Michigan in the October 25, 1985, 
Federal Register (50 FR 43429). 
Applications were to be postmarked by 
November 25, 1985. FGIS received two 
applications for the Battle Creek 
designation. Battle Creek applied for 
designation renewal in the entire 
geographic area currently assigned to 
that agency. Andrew J. Matako, Reese, 
Michigan, proposed to establish 
Michigan Grain Inspection Services, Inc. 
(Michigan Grain), and applied for 
designation in only a portion of the 


geographic area presently assigned to 
Battle Creek. 

FGIS announced the applicant names 
and requested comments on the same in 
the December 27, 1985, Federal Register 
(50 FR 52976). This notice also coritained 
a description of that portion of Battle 
Creek's area that Michigan Grain 
applied for. Comments were to be 
postmarked by February 19, 1986. No 
comments were received regarding 
designation of either Battle Creek or 
Michigan Grain. 

FGIS evaluated all available 
information regarding the designation 
criteria in section 7(f)(1)(A) of the Act, 
and in accordance with section 
7(f)(1)(B), determined that (1) Michigan 
Grain is better able than any other 
applicant to provide official services in 
the geographic area for which it applied; 
and (2) pursuant to section 7(g)(1) of the 
Act, Battle Creek's designation will not 
be renewed. Therefore, FGIS is 
designating Michigan Grain to provide 
such services. Effective May 1, 1986, and 
terminating April 30, 1989, Michigan 
Grain will provide official inspection 
services in its assigned geographic area, 
which is the area previously described 
in the December 27 Federal Register. In 
accordance with the Act and 
regulations, the designation of Battle 
Creek will terminate on April 30, 1986. 

A specified service point, for the 
purpose of this notice, is a city, town, or 
other location specified by an agency for 
the performance of official inspection or 
Class X or Class Y weighing services 
and where the agency and one or more 
of its inspectors or weighers is located. 
In addition to the specified service 
points within the assigned geographic 
area, an agency will provide official 
services not requiring an inspector or 
weigher to all locations within its 
geographic area. 

Interested persons may contact the 
Review Branch, specified in the address 
section of this notice, to obtain a list of 
an agency’s specified service points. 
Interested persons also may obtain a list 
of the specified service points by 
contacting the agency at the following 
address: Michigan Grain Inspection 
Services, Inc., 1770 South Reese Road, 
Reese, Michigan 48757. 

Since there was no qualified applicant 
for the remainder of Battle Creek's 
geographic area, FGIS is again 
requesting applications for designation 
to provide official services in the 
specified geographic area located in 
southwestern Michigan. 

Section 7(f)(1) of the Act specifies that 
the Administrator of FGIS is authorized, 
upon application by any qualified 
agency or person, to designate such 
agency or person to provide official 
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. services after a determination is made 


that the applicant is better able than any 
other applicant to provide official 
services in an assigned geographic area. 

The geographic area, in the States of 
Michigan and Ohio, which may be 
assigned to the applicant selected for 
designation, is as follows: 

In Michigan, the area is: 

Bounded on the North by the northern 
and eastern Mason County lines; the 
northern and eastern Newago County 
lines; the northern Montcalm County 
line east to U.S. Route 131; U.S. Route 
131 south to State Route 46; State Route 
46 east to State Route 66; State Route 66 
south to Washington Road; Washington 
Road east to the western Gratiot County 
line; the western Gratiot County line 
south to State Route 57; State Route 57 
east to U.S. Route 27; 

Bounded on the East by U.S. Route 27 
south to U.S. Route 127; U.S. Route 127 
south to the Michigan State line; 

Bounded on the South by the southern 
Michigan State line west to Lake 
Michigan; and 

Bounded on the West by the Lake 
Michigan shoreline north to the northern 
Mason County line. 

In Ohio, the area includes Williams 
County. 

The following location, outside of the 
foregoing contiguous geographic area, is 
presently part of this geographic area 
assignment: Crop Aid, Hudson, Lenawee 
County, Michigan. 

An exception to the described 
geographic area is the following location 
situated inside this area which has been 
and will continue to be serviced by 
Detroit Grain Inspection Service, Inc.: 
St. Johns Coop., St. Johns, Clinton 
County, Michigan. 

Interested parties are hereby given 
opportunity to apply for official agency 
designation to provide the official 
services in the geographic areas, as 
specified above, under the provisions of 
section 7(f) of the Act and § 800.196(d) 
of the regulations issued thereunder. 
Section 7(g)(1) of the Act states that 
official agencies’ designations shall 
terminate not later than triennially and 
may be renewed according to the 
criteria and procedures prescribed in the 
Act. Accordingly, designation in the 
specified geographic area is for a period 
not to exceed 3 years. Parties wishing to 
apply for designation should contact the 
Review Branch, Compliance Division, at 
the address listed above for forms and 
information. 

Applications and other available 
information will be considered in 
determining which applicant will be 
designated to provide official services in 
a geographic area. 
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Persons or firms located in this 
geographic area requiring official 
inspection service should contact the 
FGIS Saginaw Field Office at (517) 753- 
2482 to obtain such service beginning 
May 1, 1986, until such time as an 
applicant is designated to perform 
official services. 

Pub. L. 94-582, 90 Stat. 2867, as amended (7 
U.S.C. 71 et seq.) 
Dated: March 14, 1986. 
Neil E. Porter, 
Acting Director, Compliance Division. 
[FR Doc. 86-6901 Filed 3-31-86; 8:45 am] 


SUMMARY: This notice requests 
comments from interested parties on the 
applicant for official agency designation 
in the geographic area currently 
assigned to Eastern Iowa Grain 
Inspection and Weighing Service, Inc. 
(Eastern Iowa). 

DATE: Comments to be postmarked on or 
before May 16,1986. 


aAppreEss: Comments must be submitted, 
in writing, to Lewis Lebakken, Jr., 
Information Resources Staff, Resources 
Management Division, Federal Grain 
Inspection Service, U.S. Department of 
Agriculture, Room 0667, South Building, 
1400 Independence Avenue, SW., 
Washington, DC 20250. All comments 
received will be made available for 
public inspection at the above address 
dufing regular business hours (7 CFR 
1.27(b)). 


FOR FURTHER INFORMATION CONTACT: 
Lewis Lebakken, Jr., telephone (202) 
382-1738. 


SUPPLEMENTARY INFORMATION: This 
action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Departmental Regulation 1512-1; 
therefore, the Executive Order and 
Departmental Regulation do not apply to 
this action. 

FGIS requested applications for 
official agency designation to provide 
official services within a specified 
geographic area in the February 3, 1986, 
Federal Register (50 FR 4203). 
Applications were to be postmarked by 
March 5, 1986. Eastern Iowa was the _ - 
only applicant forits designation and. 


applied for designation renewal in the 
area currently assigned to that agency. 

This notice provides interested 
persons the opportunity to present their 
comments concerning the designation 
applicant. All comments must be 
submitted to the Information Resources 
Staff, Resources Management Division, 
specified in the address section of this 
notices. 

Comments and other available 
information will be considered in 
making a final decision. Notice of the 
final decision will be published in the 
Federal Register, and the applicant will 
be informed of the decision in writing. 
(Pub. L. 94-582, 90 Stat. 2867, as amended (7 
U.S.C.71 et seg.) 

Dated: March 7, 1986. 

J.T. Abshier, 

Director, Compliance Division. 

[FR Doc. 86-6902 Filed 3-31-86; 8:45 am] 
BILLING CODE 3410-EN-M 


Request for Designation Applicants To 
Provide Official Services in the 
Geographic Area Currently Assigned 
to Fostoria Grain Inspection (OH), 
Louisiana Department of 

(LA), and North Carolina Department 
of Agriculture (NC) 


AGENCY: Federal Grain Inspection 
Service (FGIS), USDA. 
ACTION: Notice. 


SUMMARY: Pursuant to the provisions of 


the U.S. Grain Standards Act, as 
Amended (Act), official agency 
designations shall terminate not later 
than triennially and may be renewed 
according to the criteria and procedures 
prescribed in the Act. This notice 
announces that the designation of three 
agencies will terminate, in accordance 
with the Act, and requests applications 
from parties, including the agencies 
currently designated, interested in being 
designated as the official agency to 
provide official services in the 
geographic area currently assigned to 
the specified agency. The official 
agencies are Fostoria Grain Inspection, 
Louisiana Department of Agriculture, 
and North Carolina Department of 
Agriculture. 

DATE: Applications to be postmarked on 
or before May 13, 1986. 

appress: Applications must be 
submitted to James R. Conrad, Chief, 
Review Branch, Compliance Division, 
Federal Grain Inspection Service, U.S. 
Department of Agriculture, 1400 
independence Avenue, SW.,_Room 1647 
South Building, Washington, DC 20250. 
All applications received will be made 
available for public inspection at the 
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above address during regular busines 
hours. 


FOR FURTHER INFORMATION CONTACT: 
James R. Conrad, telephone (202) 447- 
8525. 


SUPPLEMENTARY INFORMATION: This 
action has been-reviewed and 
determined not to be a ‘rule or regulation 
as defined in-Executive Order 12291 and 
Departmental Regulation 1512-1; 
therefore, the Executive Order and 
Departmental Regulation do not apply to 
this action. 


Section 7(f}(1) of the Act specifies that 
the Administrator of FGIS is authorized, 
upon application by any qualified 
agency of person, to designate such 
agency or person to provide official 
services after a determination is made 
that the applicant is better able than any 
other applicant to provide official 
services in an assigned geographic area. 

Fostoria Grain Inspection (Fostoria), 
626 West Fourth Street, P.O. Box 864, 
Fostoria, OH 44830, and. North Carolina 
Department of Agriculture (North 
Carolina), P.O. Box 27647, Raleigh, NC 
27611, were each designated under the 
Act as an official agency to provide 
inspection functions on October 1, 1983. 
Louisiana Department of Agriculture 
(Louisiana), P.O. Box 44456, Capitol 
Station, Baton Rouge, LA 70804, was 
designated on that date to provide 
inspection and weighing functions. 

Each official agency's designation 
terminates on September 30, 1986. 
Section 7(g)(1) of the Act states that 
official agencies’ designations shall 
terminate not later than triennially and 
may be renewed according to the 
criteria and procedures prescribed in the 
Act. : 

The geographic area presently 
assigned to Fostoria, in the State of 
Ohio, pursuant to section 7(f)(2) of the 
Act, which may be assigned to the 
applicant selected for designation, is as 
follows: 

Bounded on the North by the northern 
and eastern Fulton County lines; the 
eastern Henry County line; the northern 
and eastern Wood County lines; the 
northern Sandusky County line east to 
State Route 590; 

Bounded on the East by State Route 
590 south to Seneca County; the 
northern Seneca County line east to 
State Route-53; State Route 53 south to 
Wyandot County; the northern Wyandot 
County line; the northern Crawford 
County line east to State Route 19; State 
Route 19 south to U.S. Route 30; 

Bounded on the South by U.S. Route 
30 west to the western Hancock County 
line; and 
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Bounded on the West by the Western 
Hancock County line; the.southern 
Henry County line west to’State Route 
108; State Route 108 north to U.S. Route 
24; U.S. Route 24 southwest to the Henry 
County line; the western Henry and 
Fulton County lines. 

The geographic area presently 
assigned to Louisiana, pursuant to 
Section 7(f)(2) of the Act, which may be 
assigned to the applicant selected for 
designation, is the entire State of 
Louisiana, except those.export port 
locations within the State. 

The geographic area presently 
assigned to North Carolina, pursuant to 
section 7(f)(2) of the Act, which may be 
assigned to the applicant selected for 
designation, is the entire State of North 
Carolina, except those export port 
locations within the State. 

Interested parties, including Fostoria, 
Louisiana, and North Carolina, are 
hereby given opportunity to apply for 
official agency designation to. provide 
the official services in the geographic 
area, as specified above, under the 
provisions of section 7(f) of the Act and 
§ 800.196(d) of the regulations issued 
thereunder. Designation in the specified 
geographic area is for the period 
beginning October 1, 1986, and ending 
September 30, 1989. Parties wishing to 
apply for designation should contact the 
Review Branch, Compliance Division, at 
the address listed above for forms and 
information. | 

Applications and other available 
information will be considered in 
determining which applicant will be 
designated to provide official services in 
a geographic area. 

(Pub. L. 94-582, 90 Stat. 2867, as amended (7 
U.S.C. 71 et seq.) 

Dated: March 7, 1986. 
J.T. Abshier, 
Director, Compliance Division. 
[FR Doc. 86-6903 Filed 3-31-86; 8:45 am] 
BILLING CODE 3910-EN-M 


Designation Renewal of Ohio Valley 
Grain Inspection (IN) 


AGENCY: Federal Grain Inspection 
Service (FGIS), USDA. 
ACTION: Notice. 


SUMMARY: This notice announces the 


designation renewal of Ohio Valley 
Grain Inspection (Ohio Valley), as an 
official agency responsible for providing 
official services under the U.S. Grain 
Standards Act, as Amended (Act). 
EFFECTIVE DATE: April 1, 1986. 

ADDRESS: James R. Conrad, Chief, 
Review Branch, Compliance Division, 
Federal Grain Inspection Service, U.S. 


Department of Agriculture, 1400 
Independence Avenue SW., Room 1647 
South Building, Washington, DC 20250. 
FOR FURTHER INFORMATION CONTACT: 
James R. Conrad, telephone (202) 447- 
8525. 

SUPPLEMENTARY INFORMATION: This 
action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Departmental Regulation 1512-1; 
therefore, the Executive Order and 
Departmental Regulation do not apply to 
this action. 

FGIS announced that Ohio Valley’s 
designation terminates on March 31, 
1986, and requested applications for 
official agency designation to provide 
official services within specified 
geographic areas in the September 20, 
1985, Federal Register (50 FR 38146). 
Applications were to be postmarked by 
October 21,1985. We received no 
applications for the Ohio Valley 
designation postmarked by that date. As 
a result, we again asked for applications 
within the Ohio Valley area in the 
December 2, 1985, Federal Register (50 
FR 49434). Applications were to be 
postmarked by January 2, 1986. Ohio 
Valley was the only applicant for 
designation and applied for designation 
renewal in the area currently assigned 
to that agency. 

FGIS announced the applicant name 
and requested comments on the same in 
the February 3, 1986, Federal Register 
(50 FR 4204). Comments were to be 
postmarked by March 5, 1986. No 
comments were received regarding Ohio 
Valley's designation renewal. 

‘ FGIS evaluated all available 
information regarding the designation 
criteria in section 7(f}(1)(A) of the Act, 
and in accordance with section 
7(f)(1)(B), determined that Ohio Valley is 
able to provide official services in the 
geographic area for which FGIS is 
renewing its designation. Effective April 
1, 1986, and terminating March 31, 1989, 
Ohio Valley will provide official 
inspection services in its specified 
geographic area, which is the entire area 
previously described in the September 
20 Federal Register. 

A specified service point, for the 
purpose of this notice, is a city, town, or 
other location specified by an agency for 
the performance of official inspection or 
Class X or Class Y weighing services 
and where the agency and one or more 
of its inspectors or weighers is located. 
In addition to the specified service 
points within the assigned geographic 
area, an agency will provide official 
services not requiring an inspector or 
weigher to all locations within its 
geographic area. 
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Interested persons may contact the 
Review Branch, specified in the address 
section of this notice, to obtain a list of 
an agency's specified service points. 
Interested persons also may obtain a list 
of the specified service points by 
contacting the agency at the following 
address; Ohio Valley Grain Inspection, 
P.O. Box 601, Newburgh, IN 47630. 


(Pub. L. 94-582, 90 Stat. 2867, as amended (7 
U.S.C. 71 et seq.) 

Dated: March 7, 1986. 
}.T. Abshier, 
Director, Compliance Division. 
[FR Doc. 86-6904 Filed 3-31-86; 8:45 am] 
BILLING CODE 3410-EN-M 


Designation of Keokuk Grain 
Inspection Service (1A) 


AGENCY: Federal Grain Inspection 
Service (FGIS), USDA. 


ACTION: Notice. 


SUMMARY: This notice announces the 
designation of John H. Oliver, Inc., doing 
business as Keokuk Grain Inspection 
Service (Oliver, Inc.), as an official 
agency responsible for providing official 
services under the U.S. Grain Standards 
Act, as Amended (Act). 


EFFECTIVE DATE: May 1, 1986. 


ADDRESS: James R. Conrad, Chief, 
Review Branch, Compliance Division, 
Federal Grain Inspection Service, U.S. 
Department of Agriculture, 1400 
Independence Avenue SW, Room 1647 
South Building, Washington DC 20250. 


FOR FURTHER INFORMATION CONTACT: 
James R. Conrad, telephone (202) 447- 
8525. 


SUPPLEMENTARY INFORMATION: This 
action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Departmental Regulation 1512-1; 
therefore, the Executive Order and 
Department Regulation do not apply to 
this action. 

FGIS anneunced that Keokuk Grain 
Inspection Service, Inc. (Keokuk), 
requested voluntary termination of its 
designation on January 1, 1986, and 
requested applications for official 
agency designation to provide official © 
services within Keokuk’s geographic 
area in the October 25, 1985, Federal 
Register (50 FR 43429). Applications 
were to be postmarked by November 25, 
1985; Oliver, Inc., was the only applicant 
and applied for designation in the entire 
area available for assignment. Oliver, 
Inc., has been providing official 
inspection services in the area on an 
interim basis since January 1. 
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FGIS announced the applicant name 


postmarked by February 10, 1986. No 
comments were ing 
designation in the available geographic 
area. 

FGIS evaluated all available 
information ing the designation 
criteria in section 7(f)(1)(A) of the Act, 
and in accordance with section 
7(f}(1)(B), determined that Oliver, Inc., is 
able to provide official services in the 
geographic area for which FGIS is 
designating it. Effective May 1, 1986, and 
terminating April 30, 1989, Oliver, Inc., 
will provide official inspection services 
in the specified geographic area, which 
is the entire area previously described in 
the October 25 Federal Register. 

A specified service point, for the 
purpose of this noiice, is a city, town, or 
other location specified by an agency for 
the performance of official inspection or 
Class X or Class Y weighing services 
and where the agency and one or more 
of its inspectors or weighers is located. 
In addition to the specified service 
points within the assigned geographic 
area, an agency will provide official 
services not requiring an inspector or 
weigher to all locations within its 
geographic area. 

Interested persons may contact the 
Review Branch, specified in the address” 
section of this nctice, to obtain a list of 
an agency’s specified service points. 
Interested persons also may obtain a list 
of the specified service points by 
contacting the agency at the following 
address: Keokuk Grain Inspection 
Service, 22 Prices Creek; Keokuk, IA 
52632. 

(Pub. L. 94-582, 90 Stat. 2867, as amended (7 
U.S.C. 71 et seg.) 

Dated: March 7, 1988. 

|.T. Abshier, 

Director, Compliance Division. 

[FR Doc. 86-6905 Piled 3-31-86; 8:45 am] 
BILLING CODE 3410-EN-M 


Cancellation of Designation Issued to 
Ft. Smith-Van Buren Grain Inspection 
Service and Request for Designation 

Applicants (AR) 


AGENCY: Federal Grain Inspection 
Service (FGIS), USDA. 


ACTION: Notice. 


SUMMARY: This notice announces the 
cancellation of designation of Ft. Smith- 
Van Buren Grain Inspection Service, 
effective April 17, 1986. A request for 
designation applicants is also included 
in this notice. 


DATE: Applications to be postmarked.on 
or before May’1, 1986. 

aporess: Applications must be 
submitted to James R. Conrad, Chief, 
Review Branch, Compliance Division, 
Federal Grain Inspection Service, U.S. 
Department of Agriculture, 1400 
Independence Avenue SW., Room 1647 
South Building, Washington, DC 20250. 
All applications received will be made 
available for public inspection at the 
above address during regular business 
hours. 

FOR FURTHER INFORMATION CONTACT: 
James R. Conrad, telephone (202) 447- 
8525. 

SUPPLEMENTARY INFORMATION: This 
action has been reviewed and 
determined not to be a rule or regulation 
as defined in Executive Order 12291 and 
Departmental Regulation 1512-1; 
therefore, the Exectuive Order and 
Departmental Regulation do not apply to 
this action. 

This notice announces the 
cancellation of designation of Ft. Smith- 
Van Buren Crain Inspection Service (Ft. 
Smith), effective April 17, 1986. A 
request for designation applicants is 
also included in this notice. 

Section 7(f}{1) of the U.S. Grain 
Standaras Act, as amended (Act) 
specifies that the Adminstrator of FGIS 
is authorized, upon application by any 
qualified agency or person, to designate 
such agency or person to provide official 
services after a determination is made 
that the applicant is better able than any 
other applicant to provide official 
services in an assigned geographic area. 

The geographic area in the States of 
Arkansas and Oklahoma, which is 
available for assignment to the 
applicant selected for the new 
designation, is as follows: Benton, 
Boone, Carroll, Crawford, Franklin, 
Johnson, Logan, Madison, Montgomery, 
Newton, Polk, Sebastian, Sevier, Scott, 
Washington, and Yell Counties, 
Arkansas. Adair, Cherokee, Choctaw, 
Delaware, Haskell, Latimer, Le Flore, 
McCurtain, McIntosh, Muskogee, 
Ottawa, Pittsburg, Pushmataha, and 
Sequoyah Counties, Oklahoma. 

Interested parties are hereby given 
opportunity to apply for official agency 
designation to provide official 
inspection services in the georgraphic 
area, as specified above, under the 
provisions of section 7(f} of the Act and 
§ 800.196(d) of the regulations issued 
thereunder. Section 7(g)(1) of the Act 
states that official agencies’ 
designations shall terminate not later 
than triennially and may be renewed 
according to the criteria and procedures 
prescribed in the Act. Accordingly, 
designation in the specified georgraphic 
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area is for a period not to exceed 3 
years. Parties wishing to apply for 
designation should contact the Review 
Branch, Compliance Division; at the 
address listed above for forms and 
information. 

Applications and other available 
information will be considered in 
determining which applicant will be 
designated to provide official services in 
a geographic area. 

Persons or firms located in this 
geographic area requiring official 
inspection service should contact the 
FGIS Stuttgart Field Office at (501) 673— 
2508 to obtain such service. beginning 
April 18, 1986, until such time as an 
applicant is designated to perform 
official services. 


(Pub. L. 94-582, 90 Stat. 2867, as amended (7 
U.S.C. 71 et seqg.)) 
Dated: March 25, 1986. 


J.T. Absher, 

Director, Compliance Diviston. 

[FR Doc. 86-6906 Filed 3-31-86; 8:45 am] 
BILLING CODE 3410-EN-M 


Food and Nutrition Service 


Food Stamp Program: Food Stamp 
Program Deductions 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Notice. 


SUMMARY: The Department is increasing 
the maximum amounts for the excess 
shelter expense and dependent care 
deductions to certain Food Stamp 
Program households. These increases 
are required by law. 


EFFECTIVE DATE: May 1, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Thomas O’Connor, Supervisor, State 
Management Section, Administration 
and Design Branch, Program 
Development Division, Family Nutrition 
Programs, Food and Nutrition Service, 
USDA, Alexandria, Virginia 22302 (703) 
756-3385. 


SUPPLEMENTARY INFORMATION 
Publication 


State agencies must implement this 
action on May 1, 1986, and need 
adequate advance notice of the new 
amounts to meet the implementation 
deadline. Based on regulations 
published at 47 FR 46485-46487 (October 
19, 1982) statutory adjustments to the 
deductions are issued by General 
Notices published in the Federal 
Register and not through rulemaking 
proceedings. 
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Classification 


Executive Order 12291. This action 
has been reviewed under Executive 
Order 12291 and Secretary’s 
Memorandum 1512-1. This action will 
not have significant adverse effects 
upon competition, employment, 
investment, productivity, innovation, or 
upon the ability of United States-based 
enterprises to compete with foreign 
based enterprises in domestic or export 
markets. Therefore, the Department has 
classified this action as “not major.” 

Executive Order 12372. The Food 
Stamp Program is listed in the Catalog 
of Federal Domestic Assistance under | 
No. 10.551. For the reasons set forth in 
the Final Rule related Notice to 7 CFR 
3015, Subpart V (48 FR 29115) this 
program is excluded from the scope of 
Executive Order 12372 which requires 
intergovernmental consultation with 
State and local officials. 

Regulatary Flexibility Act. Robert E. 
Leard, Administrator of the Food and 
Nutrition Service, has certified that this 
action will not have a significant 
economic impact on a substantial 
number of smail entities. The action will 
increase the amount of money spent on 
food through food stamps. However, this 
money will be distributed among the 
nation's food vendors, so the effect on 
any.one vendor will not be significant. 

Paperwork Reduction Act. This action 
does not contain reporting or 
recordkeeping requirements subject to 
approval by the Office of Management 
and Budget (OMB). 


Regulatory Impact Analysis 


Need for Action. This action is 
required by Section 5{e)} of the Food 
Stamp Act of 1977, as amended by 
section 1511 of P.L. 88-198, enacted 
December 23, 1985. Section 1511 
specified new amounts for the maximum 
excess shelter expense deduction for 
certain households effective May 1, 
1986. The maximum dependent care 
deduction for households which contain 
an elderly or disabled member will also 
increase. ; 

Benefits. This action increases 
maximum shelter deductions and 
dependent care deductions for certain 
households. 

Costs..It is estimated that this action 
will increase the cost of the Food Stamp 
Program by approximately $14 million in 
Fiscal Year 1986. 


Background 


Deductions 


Food stamp benefits are calculated on 
the basis of an individual household's 
net income. Deductions serve to lower 


household net income and thus increase 
benefits. 


Shelter Deductions 


Section 5{e)} of the Food Stamp Act of 
1977, as amended, provides that in 
computing household. income, 
households shall be alowed a deduction 
for certain excess shelter expenses. 
However, there is a maximum amount 
for the excess shelter expense 
deduction, unless the household has an 
elderly or disabled member, in which 
case there is no maximum. The amount 
of the maximum excess shelter expense 
deduction for households without an 
elderly or disabled member was 
increased by Pub. L. 99-198. The 
maximum excess shelter expense 
deduction specified in the new 


. legislation for the 48 States and D.C. is 


$147 per household per month. The new 
amounts for Alaska, Hawaii, Guam, and 
the Virgin Islands are $256, $210, $179, 
and $109, respectively (see table). These 
new amounts will be effective May 1, 
1986. 


Excess Shelter Expense Deductions 
Households Without Elderiy or Disabled 


The law provides for periodic 
adjustments in the maximum level of the 
excess shelter expense deduction. These 
adjustments take into account changes 
in the shelter (exclusive of homeowners’ 
costs and maintenance and repair 
component of shelter costs), fuel, and 
utilities components of housing costs in 
the CPI-U published by the BLS. The 
next adjustment will be effective 
October 1, 1986 and will reflect changes 
for the twelve month period ending June 
30, 1986. 


Dependent Care Deductions 


Section 5(e) also provides that in 
computing household income 
households will be entitled: to a 
dependent care deduction for the actual 
cost of payments necessary for the care 
of a dependent when such care enables 
a household member to accept or 
continue employment, or training or 
education that is preparatory for 
employment. The mraximum amount for 
the dependent care deduction for 
households without an elderly or 
disabled member is $160 a month. 
However, if there is an elderly or 
disabled person in the household, then 


11087 


the maximum amount for the dependent 
care deduction is the same as the 
maximum amount for the excess shelter 
expense deduction for households 
without an elderly or disabled member. 
Therefore, since the maximum amount 
for the excess shelter expense deduction 
is increasing, the maximum amount for 
the dependent care deduction for 
hausehalds with an elderly or disabled 
member is also increasing. These new 
amounts are shown below. : 


Dependent Care Deduetions/ (Elderly or 
Disabled)—May 1, 1986 


48 States and DC 
Alaska 
Hawaii. 


These amounts will increase when the 
maximum amounts for the excess 
shelter‘expense deduction are increased. 


(91 Stat. 958.(7 U.S.C. 2011-2029) 
Dated: March 26, 1986. 

John W. Bode, 

Assistant Secretary. 

[FR Doc. 86-7136 Filed 3-31-86; 8:45am] 

BILLING CODE 3410-30-M 


DEPARTMENT OF COMMERCE. 


Agency Form Under Review by the 
Office of Management and Budget 
(OMB) 


DOE has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 


Agency: Bureau of the Census 

Title: 1986 Company Organization 
Survey 

Form Number: Agency—NC-9901, NC- 
9907; OMB—0607-0444 

Type of Request: Revision of a currently 
approved. collection 

Burden: 89,000 respondents; 75,092 
reporting hours 

Needs and uses: The collected data will 
be used to update and maintain 
Census’ file of company and 
establishment records, and for 
continued updating of the Standard 
Statistical Establishment List. 

Affected Public: Farms, businesses. or 
other for-profit institutions; non-profit 
institutions, and small businesses or 
organizations 

Frequency: Annually 

Respondent's Obligation: Mandatory 

OMB Desk Officer: Timothy Sprehe, 
395-4814 
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Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals (202) 377-4217, 
Department of Commerce, Room 6622, 
14th and Constitution Avenue, NW.., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Timothy Sprehe, OMB Desk Officer, 
Room 3235, New Executive Office 
Building, Washington, D.C. 20503. 


Dated: March 25, 1986. 
Edward Michals 
Department Clearance Officer. 
[FR Doc. 86-7123 Filed 3-31-86; 8:45 am] 
BILLING CODE 3510-07-M 


Agency Form Under Review by the 


Office of Management and Budget 
(OMB) 


DOC has submitted to OMB for 
clearance the following proposals for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 


Agency: Bureau of the Census 

Title: 1986 Post-Enumeration Survey of 
East Central Mississippi 

Form Number: Agency—DC-1300R, 
DC1302R; OMB—NA 

Type of Request: New Collection 

Burden: 3,000 respondents; 825 reporting 
hours 

Needs and Uses: This survey will be 
used to evaluate housing unit and 
person coverage for 1986 Rural Census 
Pretest, to gain experience in rural 
matching, and to test the Post 
Enumeration Survey card-approach. 

Affected Public: Individuals or 
households 

Frequency: One time 

Respondent's Obligation: Mandatory 

OMB Desk Officer: Timothy Sprehe, 
395-4814 


Agency: Bureau of the Census 

Title: 1986 Post-Enumeration Survey of 
Los Angeles, California 

Form Number: Agency—DC-1300U, 
DC1302U; OMB—NA 

Type of Request: New collection 

Burden: 6,000 respondents; 1,650 
reporting hours 

Needs and Uses: This survey will be 
used to test the operational feasibility 
of conducting a Post-Enumeration 
Survey (PES). Results will be used to 
determine if a PES can be completed 
by December 31, 1986. 

Affected Public: Individuals or 
households © 

Frequency: One time 

Respondent's Obligation: Mandatory 

OMB Desk Officer: Timothy Sprehe, 
395-4814 


Copies of the above information 
collection proposals can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals (202) 377-4217, 
Department of Commerce, Room 6622, 
14th and Constitution Avenue, NW., 
Washington, D.C. 20230. 

Written comments and 
recommendations for the proposed 
information collection should be sent to 
Timothy Sprehe, OMB Desk Officer, 
Room 3235, New Executive Office 
Building, Washington, D.C. 20503. 

Dated: March 24, 1986. 

Edward Michals, 

Departmental Clearance Officer. 

[FR Doc. 86-7124 Filed 3-31-86; 8:45 am] 
BILLING CODE 3510-07-M 


international Trade Administration 


University of Pittsburgh; Decision on 
Application for Duty-Free Entry of 
Scientific Instrument 


Correction 


In FR Doc. 86-6248 appearing on page 
9873 in the issue of Friday, March 21, 
1986 make the following correction: 

In the third column, in the fifth line, 
the Docket Number should read “86- 
038”. 


BILLING CODE 1505-01-M 


National Oceanic and Atmospheric 
Administration 


Permits; Pacific Coast Groundfish 
Fishery 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACTION: Notice of receipt of an 
experimental fishing permit application 
and request for comments. 


SUMMARY: This notice acknowledges 


receipt of an application for an 
experimental fishing permit (EFP) to 
delay until landing the sorting of salmon 
incidentally taken in a mid-water trawl 
fishery targeting on Pacific whiting in 
the fishery conservation zone (FCZ) off 
the coast of Oregon. If granted, this 
permit would allow a fishing practice 
which otherwise would be prohibited by 
Federal regulations. 

DATE: Comments on this application 
must be received by April 11, 1986. 
ADDRESS: Send comments to Rolland A. 
Schmitten, Director, Northwest Region, 
National Marine Fisheries Service, 7600 
Sand Point Way NE, BIN C15700, Bldg. 1, 
Seattle, WA 98115. 

FOR FURTHER INFORMATION CONTACT: 
Rolland A. Schmitten, 206-526-6150. 
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SUPPLEMENTARY INFORMATION: The 
Pacific Coast Groundfish Fishery 
Management Plan (FMP) and its 
implementing regulations at 50 CFR Part 
663 specify that EFPs may be issued to 
authorize fishing that would otherwise 
be prohibited by the FMP and 
regulations. The procedures for issuing 
EFPs are contained in the regulations at 
§ 663.10. 

An EFP application to delay until 
landing the sorting of salmon taken in a 
mid-water trawl fishery targeting on 
Pacific whiting in the FCZ off the coast 
of Oregon was received on March 17, 
1985. Current groundfish regulations at 
§ 663.7(i) prohibit the retention of any 
species of salmonid caught in trawl nets. 
The normal practice on groundfish trawl 
vessels is to empty the net on deck and 
sort the catch from each tow, discarding 
any prohibited species and 
unmarketable fish before storing the 
catch in the vessel's hold. Prohibited 
species taken in a trawl and placed in 
the hold are considered to be retained in 
violation of § 663.7(i). 

The applicant intends to target fishing 
on Pacific whiting using legal mid-water 
trawl gear subject to all existing 
regulations, except that upon retrieval of 
the net after each tow, the applicant 
proposes to immediately place the entire 
catch in the vessel's hold under 
refrigeration without handling or sorting 
of the catch. As it is possible that fish of 
a prohibited species may be included in 
the catch, such action could be a 
violation of Federal regulations. The 
purpose of this experiment is to 
demonstrate that the quality of Pacific 
whiting can be improved when 
refrigeration of the catch is not delayed 
and handling is minimized. Pacific 
whiting deteriorate rapidly after death 
and reduced handling and prompt 
preservation are essential to maintain 
product quality when shoreside 
processing is involved. One impediment 
to further development of the domestic 
Pacific whiting fishery is the problem of 
fish quality in shoreside processing. 

The applicant proposes to sort the 
catch at a shoreside processing plant at 
the conclusion of each trip. Incidentally 
caught salmon would be sorted from the 
catch and disposed of by an authorized 
agent of fhe Oregon Department of Fish 
and Wildlife (ODFW) or NMFS. The 
proposed operation would occur in the 
FCZ off-Oregon from April to October 
and the catch would be processed in 
Charleston, Oregon. 

An EFP issued to this applicant for the 
same purpose in 1985. However, only 
one trip consisting of one tow was made 
under the EFP. The unsorted landing of 
approximately 47,000 pounds of Pacific 
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whiting was monitored by ODFW and 
only one salmon was found im the catch. 
The application will be discussed at 
the April 8-10, 1986, public meeting of 
the Pacific Fishery Management Council 
in Eureka, California. The decision to 
approve or deny issuance of an EFP will 
be based on a number of considerations 
including recommendations made by the 
Council and comments received from — 
the public. A copy of the application is 
available for review at the 
above. 


(16 U.S.C. 1801 et seg.) 

Dated: March 27, 1986. 
Carmen J. Blondin, 
Deputy Assistant Administrator for Fisheries 
Resource Management, National Marine 
Fisheries Service. 
[FR Doc. 86-7134 filed 3-31-86;.8:45 am} 
BILLING CODE 3510-22-M 


COMMITTEE FOR THE : 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Import Limits for Certain Cotton and 
Man-Made Fiber Textile 


March 26, 1986. 

The Chairman of the Committee for 
the lnplementation of Textile 
Agreements (CITA), under the authority 
contained in £.0. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on April 3, 1986. 
For further information contact 
Nathaniel Cohen, Trade Reference 
Assistant, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. 


Background 


On October 29, 1985 and February 7, 
1986, notices were published in the 
Federal Register (50 FR 43764 and 51 FR 
4781}, which announced the designated 
consultation levels for Categories 340 
(cotton shirts), among others, and 640 
(shirts of man-made fibers), produced or 
manufactured in Colombia and exported 
during the current agreement year which 
began on July 1, 1985 and extends 
through June 30, 1986. 

During consultations held under the 
terms of the Bilateral Cotton, Woof and 
Man-Made Fiber Textile Agreement of 
July 1? and August 11, 1982, as amended, 
the Governments of the United States 
and Colombia have agreed to further 
amend their agreement to increase the 
designated consultation levels from 
75,000 dozen to 83,333 dozen for 
Category 340 and from 29,167 dozen to 
54,167 dozen for Category 640, produced 


or manufactured in Colombia and 
exported during the twelve-month 
period which began on July 1, 1985 and 
extends through June 30, 1986. The two 
countries also agreed to establish a 
specific limit for cotton printcloth in 
Category 315 at 6,000,000 square yards, 
and designated consultation levels for 
Categories 335 (cotton coats] at 24,213 
dozen, 347/348 (cotton trousers, slacks, 
and shorts) at 200,000 dozen, and 352 
(cotton underwear) at 109,091 dozen, 
produced and manufactured in 
Colombia and exported during the 
period which began on July 1, 1985 and 
extends through June 30, 1986. The letter 
to the Commissioner of Customs which 
follows this notice implements the 
agreed amendments. 

A description of the textile categories. 
in terms of T.S.U.S.A. numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 
amended on April 7, 1983 (48 FR 15175), 
May 3, 1983 (48 FR 19924), December 14, 
1983 (48 FR 55607), December 30, 1983 
(48 FR 57584), April 4, 1984 (49 FR 
13397), June 28, 1984 (49 FR 26622}, July 
16, 1984 (49 FR 28754), November 9, 1984 
(49 FR 44782), and in Statistical 
Headnote 5, Schedule 3 of the Tariff 
Schedules of the United States 
Annotated (19886). 

Ronald L Levin, 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
March 26, 1986. 


Committee for the Implementation of Textile 

Agreements 

Commissioner of Customs, 

Department of the Treasury, Washington, 
DiC. 20229 

Dear Mr. Commissioner: This letter further 
amends, but does not cancel, the letter of 
June 27, 1985 which directed you to prohibit 
entry of certain cotton, wool and man-made 
fiber textile products, produced or 
manufactured in Colombia and experted 
during the twelve-month period which began 
on July 1, 1985 and extends through June 30, 
1986. 

Effective on April 3; 1986, the letter of June 
27, 1985 is hereby further amended to 
increase the restraint levels for Category 340 
to 83,333 dozen ' and Category 640 to 54,167 
dozen.' 

Also effective on April 3, 1986, the letter of 
June 27, 1985 is hereby amended to include 
restraint levels for the following categories: 


The levels have not been adjusted to account for any 
imports exported after July 1, 1985. 


! The levels have not been adjusted to account for 
any imports exported after July 1, 1985. 


Textile products in Categories 315, 335, 
347/348 and 352 which have been exported to 
the United States priar to July 1, 1985 shall 
not be subject to this directive. 

Textile products in Category 315, 335, 347/ 
348 and 352 which have been released from 
the custody of the U.S. Customs Service 
under the provisions of 19 U.S.C. 1448(b} or 
1484{a}(1)}(A) prior to the effective date of this 
directive shall not be denied entry under this 
directive. 

A description of the textile categories in 
terms of T.S.U.S.A. numbers was published in 
the Federal Register on December 13, 1982 (47 
FR 55709), as amended on April 7, 7983 (486 FR 
15175), May 3, 1983 (48 FR 19924), December 
14, 1983 (48 FR 55607), December 30, 1983 (48 
FR 57584), April 4.1984 (49 FR 13397), June 28, 
1984 (49 FR 26622), July 16, 1984 (49 FR 28754), 
November 9, 1984 (49 FR 44782), and in 
Statistical Headnote 5, Schedule 3 of the 
Tariff Schedules of the United States 
Annotated (1986). 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States fer consumptien 
to include entry for consumption into the 
Commonwealth of Puerto Rice. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553fa)f1). 

Sincerely, 
Ronald I. Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
[FR Doc. 86-7126 Filed 3-31-86; 8:45 am} 


BILLING CODE 3510-DR-M 


Notice of Rescinding Call on Certain 
Cotton Apparel Products in Category 
334 Produced or Manufactured in india 


March 26. 1986. 


The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA), under the authority 
contained in E.O. 11651 of March 3, 1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on April 3, 1986. 
For further information contact Claudia 
Wolfe, International Trade Specialist, 
Office of Textiles and Apparel, U.S. 
Department of Commerce, (202} 377- 
4212. 


’ Background 


A CITA directive dated December 20, 
1985 (50 FR 52985) established levels for 
certain specified categories of cotton, 
wool and man-made fiber textile 
products; including men’s and bays’ 
other cotton coats in Category 334, 
produced or manufactured in India and 
exported during the twelve-month 
period which began January 1, 1986 and 
extends through December 31, 1986. The 
purpose of this notices to announce 
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that, pursuant to consultations held 
February 12-14, 1986 under the terms of 
the Bilateral Cotton, Wool and Man- 
Made Fiber Textile Agreement of 
December 21, 1982 between the 
Governments of the United States and 
India, the United States Government has 
rescinded its request for consultations 
made on January 28, 1984 (see 49 FR © 
5368) and is withdrawing the level 
established for Category 334 at this time. 
Should it become necessary to discuss 
this category with the Government of 
India at a later date, further notice will 
be published in the Federal Register. In 
the letter published below, the 
Chairman of the Committee of the 
Committee for the Implementation of 
Textile Agreements directs the 
Commissioner of Customs to cancel the 
import control level previously 
established for Category 334. 

A description of the textile categories 
in terms of T.S.U.S.A numbers was 
published in the Federal Register on 
December 13, 1982 (47 FR 55709), as 
amended on April 7, 1983 (48 FR 15175), 
May 3, 1983 (48 FR 19924), December 14, 
1983 (48 FR 55607), December 30, 1983 
(48 FR 57584), April 4, 1984 (49 FR 
13397), June 28, 1984 (49 FR 26622), July 
16, 1984 (49 FR 28754), November 9, 1984 
(49 FR 44782), and in Statistical 
Headnote 5, Schedule 3 of the Tariff 
Schedules of the United States 
Annotated (1986). 

Ronald I. Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


March 26, 1986. 


Committee for the Implementation of Textile 

Agreements 

Commissioner of Customs 

Department of the Treasury, Washington, 
D.C. 20229 

Dear Mr. Commissioner: This directive 
cancels and supersedes that portion of the 
directive of December 23, 1985 concerning 
imports of cotton textile products in Category 
334, produced or manufactured in India and 
exported during the twelve-month period 
which began on January 1, 1986 and extends 
through December 31, 1986. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
aciton falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 
Ronald I. Levin, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
[FR Doc. 86-7125 Filed 3-31-86; 8:45 am] 


BILLING CODE 3510-DR-M 


= 


Request for Public Comment on 
Bilateral Textile Consultations With the 


People’s Republic of Bulgaria 


March 27, 1986. 

On March 6, 1986, the United States 
Government, under section 204 of the 
Agriculture Act of 1956, as amended, 
requested consultations with the 
Government of the People’s Republic of 
Bulgaria concerning exports to the 
United States of women’s, girls’ and 
infants’ wool coats in Category 435, 
produced or manufactured in Bulgaria. 


The purpose of this notice is to advise 
that, if no solution is agreed upon in 
consultations with Bulgaria, the 
Committee for the Implementation of 
Textile Agreements may later establish 
a limit for entry and withdrawal from 
warehouse for consumption of such 
products, produced or manufactured in 
Bulgaria and exported to the United 
States during the twelve-month period 
which began on March 6, 1986 and 
extends through March 5, 1987 at a level 
of 11,058 dozen. 

A summary market statement 
concerning this category follows this 
notice. 


Anyone wishing to coment or provide 
data or information regarding the 
treatment of Category 435 or on 
domestic production or availability of 
textile products include in the category, 
is invited to submit such comments or 
information in ten copies to the Acting 
Chairman, Committee for the 
Implementation of Textile Agreements, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
D.C. 20230. Because the exact timing of 
the consultations is not yet certain, 
comments should be submitted 
promptly. ? 

Comments or information submitted 
in response to this notice will be 
available for public inspection in the 
Office of Textiles and Apparel, Room 
3100, U.S. Department of Commerce, 
14th and Constitution Avenue, NW., 
Washington, D.C., and may be obtained 
upon written request. 


Further comment may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
Implementation of Textile Agreements 
considers appropriate for further 
consideration. 


The solicitation of comments 
regarding any aspect of the agreement 
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or the implementation thereof is not a 
waiver in any respect to the exemption 
contained in 5 U.S.C. 553(a)(1) relating 
to matters which constitute “a foreign 
affairs function of the United States.” 
Ronald I. Levin, 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


Bulgaria—Market Statement 


Category 435— Women's, Girls’ and 
Infants Wool Coats 


February 1986. 


Summary and Conclusions 


U.S. imports of Category 435 from 
Bulgaria were 11,058 dozens in 1985, a 
100 percent increase from the 1984 level 
of 5,522 dozens. 

The sharp and substantial increase of 
low-valued imports of Category 435 from 
Bulgaria is disrupting the U.S. market for 
WGI wool coats. 


U.S. Production and Market 


U.S. production remained relatively 
flat throughout the last several years. 
However, in 1984 it dropped 13 percent 
to 1,103,000 dozens. Between 1982 and 
1984, the U.S. market for domestically 
produced and imported WGI wool coats 
grew by 119,000 dozens. However, the 
domestic producers’ share declined from 
86 to 75 percent. 


U.S. Imports and Import Penetration 


U.S. imports of Category 435 grew 
from 186,000 dozens in 1982 to 367,000 
dozens in 1984, a 97 percent increase. 
This upward trend continued in 1985 as 
imports rose an additional 13 percent to 
415,000 dozens. The ratio of imports to 
domestic production increased from 16 
percent in 1982 to 33 percent in 1984. 


Duty-Paid Values and U.S. Producers’ 
Price 


Approximately 65 percent of 
Bulgaria’s 1985 imports of Category 435 
entered under TSUSA Nos. 384.6530 
(previously 383.6530) —WGI wool woven 
coats, not ornament and not over 4 U.S. 
dollars per pound and TSUSA No. 
384.7205 (previoulsy 383.7205)—WGI 
coats, mostly knit, not ornamented and 
not over 4 U.S. dollars per pound. These 
coats enter the U.S. at landed duty-paid 
values below the U.S. producers’ price 
for comparable garments. 


[FR Doc. 86~7140 Filed 3-31-86; 8:45 am] 
BILLING CODE 3510-DR-M 
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DEPARTMENT OF DEFENSE 
Office of the Secretary 


Defense Policy Advisory Committee 
for Trade Policy Matters; Renewal 


Notice is hereby given that the ’ 
Secretary of Defense and the United 
States Trade Representative have 
renewed the Defense Policy Advisory 
Committee for Trade Policy Matters. 

The Committee provides the Secretary 
and the USTR with policy advice and 
information regarding defense trade 
policy issues and domestic industrial 
base issues. 

Patricia H. Means, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

March 27, 1986. 


[FR Doc. 86-7201 Filed 3-31-86; 8:45 am] 
BILLING CODE 3810-01-M 


President's Biue Ribbon Commission 
on Defense Management; Meeting 


ACTION: Notice of Meeting Open to the 
Public. 





SUMMARY: The President's Blue Ribbon 
Commission on Defense Management 
announces a forthcoming meeting on 
April 14, 1986. From 8:30 a.m. until 12:00 
Noon on April 14, 1986, the Commission 
will receive public testimony concerning 
the defense acquisition process, 
including application of current laws 
governing Federal and Department of 
Defense procurement activities. 
Specifically, the hearing will address 
issues related to Department of Defense 
acquisition of unlimited rights in 
technical data. The Commission's 
meeting, which will be open to the 
public, is scheduled to be held at the . 
Department of Health and Human 
Services Auditorium, 333 C Street, SW.., 
Washington, DC 20201. All interested 
persons are invited to attend the 
meeting and to file written statements 
on the subjects to be considered by the 
Commission. Written statements may be 
mailed to the Commission, 736 Jackson 
Place, NW., Washington, DC 20503, 
attention: Paul Stevens (General 
Counsel). Three (3) copies of all written 
statements should be received not later 
than April 11, 1986. 

AGENDA: The Commissicn will meet in 
open session for public testimony on 
issues related to acquisition of rights in 
technical data. 

FOR FURTHER INFORMATION CONTACT: 
Herbert E. Hetu (Public Affairs), 1899 L 


Street, NW., Suite 400, Washington, DC 
20036. Telephone: (202) 466-7080. 
Patricia H. Means, 

OSD Federal Register Liaison Officer, 
Department of Defense. 

March 27, 1986. 

[FR Doc. 86-7200 Filed 3-31-86; 8:45 am] 
BILLING CODE 3810-01-M 


Department of the Air Force 


USAF Scientific Advisory Board; 
Meeting 


March 21, 1986. 


The USAF Scientific Advisory Board 
Ad Hoc Committee to Review the Air 
Force Science and Technology Programs 
for Reliability, Maintainability and 
Logistics will conduct a closed meeting 
at Rand Corporation, Santa Monica, 
California on April 16-17, 1986, from 8:30 
am to 5:00 pm. 

The purpose of the meeting will be to 
review Air Force Reliability, 
Maintainability and Logistics technology 
programs and evaluate their 
completeness and innovativeness to 
achieve Air Force goals. 

The meeting concerns matters listed 
in section 552b(c) of Title 5, United 
States Code, specifically subparagraph 
(1) thereof, and accordingly, will be 
closed to the public. 

For further information, contact the 


Scientific Advisory Board Secretariat at 


202-697-8404. 

Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 86-7078 Filed 3-31-86; 8:45 am] 
BILLING CODE 3910-01-M 


USAF Scientific Advisory Board; 
Meeting 


March 21, 1986. 


The USAF Scientific Advisory Board 
Ad Hoc Committee on Appropriate Air 
Force Technology Efforts to 
Complement the Strategic Defense 
Initiative Program will meet at Los 
Angeles, California on April 17, 1986 and 
at Headquarters Space Command, 
Peterson Field, Colorado on April 18, 
1986 from 8:30.am to 5:00 pm both days. 

The purpose of the meeting will be for 
the BM/C® panel to review Air Force 
Battle Management/Command, Control 
and Communications programs for 
completeness and ability to satisfy AF 
space requirements. 

The meeting concerns matters listed 
in section 552b(c) of Title 5, United 
States Code, specifically subparagraph 
(1) thereof, and accordingly, will be 
closed to the public. 
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For further information, contact the 
Scientific Advisory Board Secretariat at 
202-697-8404. 

Patsy J. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doc. 86-7079 Filed 3-31-86; 8:45 am] 
BILLING CODE 3910-01-M 


DEPARTMENT OF ENERGY 
Bonneville Power Administration 


Proposed Allocation Methodologies 
for Certain Costs and Benefits of the 
WNP-3 Settlement Agreement, Public 
Hearings, and Opportunity for Public 
Review and Comment 


AGENCY: Bonneville Power 
Administration (BPA), DOE. 


ACTION: Notice. BPA File No.: WN-86. 
BPA requests that all comments and 
documents which become part of the 
Official Record compiled in the process 
of developing Allocation Methodologies 
for Certain Costs and Benefits of the 
WNP-3 Settlement Agreement contain 
the file number designation WN-86. 


SUMMARY: In September 1985, BPA 
entered into agreements with four 
Pacific Northwest investor-owned 
utilities (IOUs) to settle litigation which 
arose from BPA's request of the 
Washington Public Power Supply 
System that construction on Nuclear 
Project No. 3 (WNP-3) be delayed. BPA 
is obliged to pay financing costs on 
bonds sold by the Washington Publis 
Power Supply System (Supply System) 
for its 70 percent interest in WNP-3. The 
remaining 30 percent interest in WNP-3 
is owned collectively by the four 
Northwest IOUs, which opposed the 
construction delay in litigation. 

The agreements entered into by BPA 
and the four Northwest IOUs are 
referred to collectively as the WNP-3 


“Settlement Agreement. The WNP-3 


Settlement Agreement is founded on an 
exchange of power. The transactions 
which implement the exchange of power 
require payments and receipts of money 
between BPA and the IOUs under 
certain specifically defined conditions. 
To implement the WNP-3 Settlement, 
BPA will incur certain costs, and receive 
certain benefits with respect to two 
aspects of this exchange: (1) Plant 
related costs and benefits arising from 
BPA's right to acquire the IOU share of 
the output of WNP-3, specifically 
obligations relating to preserving the 
IOU share of WNP-3 and costs and 
benefits arising from the IOU share of 
WNP-3 if that plant is decommissioned 
prior to complation; and (2) costs and 
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Decision (ROD) for entering into the 
WNP-3 Settlement Agreement was 
published on September 19, 1985. In a 
letter to Snohomish County Public 
Utility District contained in the ROD 
(Exhibit Q), BPA indicated that it would 
conduct rate hearings under section 7(i) 
of the Pacific Northwest Electric Power 
Planning and Conservation Act (Pacific 
Northwest Power Act) (16 U.S.C. 
838d(c)), to establish which sections of 
the Pacific Northwest Power Act govern 
the allocation of certain costs and 
benefits arising from the above stated 
provisions of the WNP-3 Settlement 
Agreement. In that letter BPA indicated 
that it believed those costs and benefits 
should be allocated under section 7(g) of 
the Pacific Northwest Power Act. 

BPA is proposing to allocate the plant 
related costs and benefits arising from 
provisions of the WNP-3 Settlement 
Agreement to all BPA loads. BPA is also 
proposing to allocate the costs and 
benefits arising from the WNP-3 
Settlement Exchange Agreement to all 
BPA firm loads. 

Opportunities will be available for 
interested persons to review the 
proposed allocation methodologies and 
any supporting studies, to participate in 
hearings, and to submit written 
comments. A summary of the proposed 
describing the allocation methodologies 
for certain WNP-3 Settlement 
Agreement costs will be available to 
interested members of the public after 
March 31, 1986. During the development 
of the final allocation methodologies, 
BPA will evaluate all comments 
received in this process. Consideration 
of comments and more current data may 
result in the final proposed allocation 
methodologies differing from the 
methodologies proposed in this notice. 
The final allocation methodologies will 
be employed in BPA’s subsequent rate 
filings, which will be submitted to the 
Federal Energy Regulatory Commission 
(FERC) for confirmation and approval. 

Responsible official: Ms. Shirley R. 
Melton, Director, Division of Rates, is 
the official responsible for developing 
allocation methodologies for WNP-3 
Settlement Agreement costs and 
benefits. 


Dates: Any person wishing to become a 


formal “party” to the proceedings must - 


so notify BPA in writing. The 
notification must be received by April 
11, 1986, and should be addressed as 
follows: Hearing Officer (WN-86)-APR, 


Bonneville Power Administration, P.O. 
Box 12999, Portland, Oregon 97212. A 
copy of this notification must also be 
served on BPA's Office of General 
Counsel-APR, P.O. Box 3621, Portland, 
Oregon 97208. 

A prehearing conference, required by 
the rate procedures, will be held before 
the Hon. Dean Ratzman, the Hearing 
Office, in the cafeteria of Jackson High 
School, 10625 SW. 35th Avenue, 
Portland, Oregon at 9 a.m. on April 14, 
1986. Registration for the prehearing 
conference will begin at 8:30 a.m. on 
April 14, 1986. 

During the prehearing conference, 
dates will be set for the presenatation of 
direct cases, rebuttal cases, cross 
examination, oral argument, and briefs. 
A notice of the dates and times of the 
hearings will be mailed to all parties of 
record. All formal hearing sessions after 
the prehearing conference will be held 
in the cafeteria of Jackson High School, 
10625 SW. 35th Avenue, Portland, 
Oregon. 

Individuals other than parties who 
wish to comment on BPA's proposal 
may submit written comments until the 
close of the hearings. The last day for 
receipt of written comments will be 
specified in a later Federal Register 
notice. 

ADDRESS: Written comments should be 
submitted to Ms. Donna L. Geiger, 
Public Involvement Manager, Bonneville 
Power Administration, P.O. Box 12999, 
Portland, Oregon 97212. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Kathleen S. Johnson, Public 
Involvement office, at the address 
above. Telephone numbers, voice/TTY, 
for the Public Involvement office are: 
503-230-3478 in Portland; toll-free 800- 
452-8429 for Oregon outside of Portland; 
800-547-6048 for Washington, Idaho, 
Montana, Wyoming, Utah, Nevada, and 
California. 

Information may also be obtained 
from: 


Mr. George Gwinnutt, Lower Columbia Area 
Manager, Suite 288, 1500 Plaza Building, 
1500 NE. Irving Street, Portland, Oregon 
97232, 503-230-4551. 

Mr. Ladd Sutton, Eugene District Manager, 
Room 206, 211 East Seventh Avenue, 
Eugene, Oregon 97401, 503-687-6959. 

Mr. Wayne R. Lee, Upper Columbia Area 
Manager, Room 561, West 920 Riverside 
Avenue, Spokane, Washington 99201, 509- 
456-2518. 

Mr. George E. Eskridge, Montana District 
Manager, 800 Kensington, Missoula, 
Montana 59801, 406-329-3060. 

Mr. Ronald K. Redewald, Wenatchee District 
Manager, P.O. Box 741, Wenatchee, 
Washington 98801, 509-662-4377, extension 
379. 

Mr. Terence G. Esvelt, Puget Sound Area 
Manager, 415 First Avenue North, Room 


250, Seattle, Washington 98109, 206-442- 
4130. 

Mr. Thomas V. Wagenhoffer, Snake River 
Area Manager, West 101 Poplar, Walla 
Walla, Washington 99362, 509-522-6226. 

Mr. Robert N. Laffel, Idaho Falls District 
Manager, 531 Lomax Street, Idaho Falls, 
Idaho 83401, 208-523-2706. 

Mr. Frederick D. Rettenmund, Boise District 
Manager, 550 W. Fert Street, Room 376, 
Box 035, Boise, Idaho 83724, 208-334-9137. 


SUPPLEMENTARY INFORMATION: 
Table of Contents 


I. Statutory Provisions 
A. General Rate Guidelines 
B. Confirmation and Approval 
II. Description of Proposed Allocation 
Methodologies 
Ill. Procedures Governing Rate 
Adjustments and Public 
Participation 


Background 


In developing the proposed WNP-3 
Settlement Agreement cost and benefit 
allocation methodologies, BPA 
considered revenue and load impacts, 
cost impacts, environmental impacts, 
and statutory obligations. BPA 
published its Revised Environmental 
Assessment of the Proposed Settlement 
of Washington Nuclear Project No. 3 
Lawsuits in August 1985 and a Finding 
of No Significant Impact (FONSI) on the 
proposed WNP-3 Settlement Agreement 
in September 1985. BPA does not intend 
to do any additional: environmental 
analysis. 


I. Statutory Provisions 


Development of allocation 
methodogies for costs and benefits 
arising from the WNP-3 Settlement 
Agreement must comport with BPA’s 
statutory rate directives contained in 
applicable legislation. 


A. General Rate Guidelines 


Guidelines for the development of 
BPA are found in the Bonneville Project 
Act (16 U.S.C. 832e), the Federal 
Columbia River Transmission System 
Act (Transmission Act) (16 U.S.C. 838), 
the Flood Control Act of 1944, and the 
Pacific Northwest Power Act (16 U.S.C. 
839e). Section 7(g) of the Pacific 
Northwest Power Act directs that 
“Except to the extent that the allocation 
of costs and benefits is governed by 
provisions of law in effect on the 
effective date of this Act, or by other 
provisions of this section, the 
Administrator shall equitably allocate to 
power rates, in accordance with 
generally accepted ratemaking 
principles and the provisions of this Act, 
all costs and benefits not otherwise 


allocated under this section. . .”. 





B. Confirmation and Approval 


The Pacific Northwest Power Act 
specifies in section 7(a)(2) that rates 
become effective upon final or interim 
approval by FERC. FERC must review 
the rate proposal to determine that (1) 
rates are sufficient to assure repayment 
of the Federal investment in the FCRPS 
over a reasonable number of years after 
first meeting BPA’s other costs; (2) rates 
are based on BPA’'s total system costs; 
and (3) transmission rates equitably 
allocate the costs of the Federal 
transmission system between Federal 
and non-Federal power uses of the 
system. Pursuant to section 7(i)(6) of the 
Pacific Northwest Power Act, FERC has 
promulgated rules found in 18 CFR Part 
300 establishing procedures for the 
approval of BPA rates. 


II. Description of Proposed Allocation 
Methodologies 


On September 17, 1985, BPA entered 
into agreement with four Pacific 
Northwest-investor owned utilities 
(10Us) to settle litigation which arose 
from BPA's request that construction of 
the Washington Public Power Supply 
System Nuclear Project No. 3 (WNP-3) 
be delayed. BPA is obligated to pay 
principal and interest on bonds sold by 
the Supply System to finance 70 percent 
of that project. The construction delay 
was opposed in litigation by the four 
Pacific Northwest l1OUs which 
collectively owned the remaining 30 
percent share of WNP-3. 

The agreements entered into by BPA 
and the four Pacific Northwest IOUs are 
referred to as the WNP-3 Settlement 
Agreement and are founded on an 
exchange of power. BPA delivers that is 
surplus to BPA's present contractual 
obligations in exchange for a right to 
acquire power from those companies’ 
resources and from each of the 
companies’ shares of WNP-3. 

In certain circumstances, the WNP-3 
Settlement Agreement provides for the 
payment of money by the parties to one 
another to account for risk, to account 
for the time value of the power 
exchange, to avoid an unintended 
windfall to the companies, to avoid 
adverse rate impacts to BPA’s other 
customers, and to account for other 
factors. BPA refers to these payments as 
‘equalizing the value of the exchange’. 

As part of the exchange of power from 
BPA, each company irrevocably offered 
to sell its share of WNP-3 capability to 
BPA. If BPA needs power from the 
companies’ share of WNP-3, BPA will 
need to complete section 6{c) procedures 
pursuant to the Pacific Northwest Power 
Act (16 U.S.C. 838d{(c)). 
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Under the WNP-3 Settlement 
Agreement, BPA pays only the 
construction costs to complete the plant 
and the costs of operating and 
maintaining the plant. The companies 
will absorb their investment in 
construction costs (sunk costs) prior to 
February 1, 1985. BPA is-obligated to 
reimburse the companies for their share 
of costs incurred in the preservation of 
WNP-3 after February 1, 1985, due to-the 
construction delay. 

The Record of Decision for the WNP-3 
Settlement Agreement, published by 
BPA on September 19, 1985, included a 
letter from BPA to Snohomish County 
Public Utility District, Everett, 
Washington, (Exhibit Q) which 
responded to comments made by that 
utility on several issues, including the 
ratemaking treatment of costs and 
benefits of the WNP-3 Settlement 
Agreement. In that letter BPA agreed to 
conduct a hearing under Pacific 
Northwest Power Act section 7(i) to 
establish two ratemaking principles for 
allocating certain costs and benefits to 
BPA of the WNP-3 Settlement 
Agreement. 

The first ratemaking issue to be 
considered is whether Pacific Northwest 
Power Act sections 7(b), 7(c), 7(f), or 7(g) 
should govern the allocation of: 

(1) Payments by BPA to the I0Us 
equal to the operation and maintenance 
costs of the combustion turbines or the 
fully distributed costs of less costly 
resources of the IOUs; 

(2) Payments by BPA to other utilities 
equal to the cost of acquiring less costly 
resources to displace operation of the 
IOUs' combustion turbines; and 

(3) Payments from the IOUs to BPA 
which equal the cost of operation and 
maintenance of four surrogate nuclear 
plants, or a calculated percentage of the 
operation and maintenance costs of 
WNP-3. 

These payments relate to the 
Settlement Exchange Agreement 
between BPA and the four Pacific 
Northwest IOUs. BPA believes that 
these payments should be allocated 
under section 7(g) of the Pacific 
Northwest Power Act, which does not 
specify an allocation methodology. BPA 
proposes that all net costs and benefits 
arising from the WNP-3 Settlement 
Exchange Agreeent be allocated 
uniformly to: all BPA power loads. 

This allocation would not require that 
BPA specifically identify, or assign costs 
to BPA system resources used to serve 
the IOU WNP-3 exchange load. To the 
extent that nonfirm or surplus firm 
power is used to displace operation of 
IOU combustion turbines, BPA’s 
Nonfirm and Surplus Firm Power rates 
will be affected. By allocating all 


revenues and costs related to the WNP- 
3 Settlement Exchange Agreement to all 
BPA firm power loads, this proposed 
methodology ensures that the net costs 
or benefits of the settlement exchange 
are borne by all BPA firm power 
customers. Moreover, allocation to all 
BPA firm power loads would not allow 
the WNP-3 Settlement Exchange 
Agreement costs and benefits to affect 
the development of BPA’s Nonfirm 
Power rate. BPA does not believe that 
these costs and benefits fall within the 
guidelines established for development 
of its Nonfirm Power rate. 

BPA would perform this allocation in 


"its Wholesale Power Rate Design Study 


as a separate rate design adjustment, or 
combine it with other rate design 
adjustments that have the same effect. 
The sequence of this rate design 
adjustment would be prior to the 7(c)(2) 
adjustment. The effect of this 
sequencing would be that the rate to 
BPA's Direct Service Industrial 
Customers would continue to be 
determined as the Priority Firm rate plus 
a margin when the Industrial Power 
floor rate does not apply. In this way, all 
costs and benefits affecting the Priority 
Firm rate would also affect the level of 
the 7(c)(2) rate. The quantification of 
IOU payments to BPA, and BPA’s cost of 
resources incidental to the WNP-3 
Settlement Exchange Agreement will be 
made in BPA rate filings after January 1, 
1987, when the WNP-3 Settlement 
Exchange Agreement goes into effect. 

The second ratemaking issue to be 
considered is whether Pacific Northwest 
Power Act section 7({b), 7(c), 7(f), or 7(g) 
should govern the allocation of: 

(1) Payments of the costs of preserving 
the IOU's 30 percent share of WNP-3 
after February 1, 1985; 

(2) Receipt of the proceeds, or 
payment of excess costs under section 
22(a) of the Ownership Agreement 
(dealing with receipts or disbursals 
related to decommissioning of WNP-3) 
of the 20.percent share of WNP-3 owned 
by the Portland General Electric 
Company, the Puget Sound Power and 
Light Company, and the Washington 
Water Power Company if construction is 
terminated; and 

(3) Receipt-of a portion of the 
proceeds-or payment of a portion of 
excess costs under section 22{a) of the 
Ownership Agreement for the 10 percent 
share of WNP-3 owned by the Pacific 
Power and Light Company if 
construction is terminated. 

These payments and receipts concern 
WNP-3 plant related costs. BPA 
believes that these payments and 
receipts should also be allocated under 
section 7(g) of the Pacific Northwest 





Power Act. BPA proposes to allocate 
these payments and receipts to all BPA 
loads. 

The costs of preserving, as well as the 
costs and benefits of decommissioning 
WNP-=3 in the event of termination of 
construction, should be allocated 
uniformly to all BPA loads. The plant 
related costs of the WNP-3 Settlement 
Agreement fall within the guidelines for 
determining the Nonfirm Power rate, 
and therefore should be allowed to 
affect the Nonfirm Power rate. 
Allocation of these costs and benefits 
would be performed in BPA's Cost of 
Service Analysis in a manner similar to 
the allocation of BPA-3 generation costs 
which are not specific to resource pools. 


Ill. Procedures Governing Rate 
Adjustments and Public Participation 

Section 7(i) of the Pacific Northwest 
Power Act (16 U.S.C. 839e{i)), provides - 
procedures for encouraging participation 
of the public in the development of 
BPA's rates. In order to give the public 
notice of how it may participate in 
BPA’s rate adjustment proceedings and 
to elaborate on the procedures 
established in section 7(i), BPA 
published on March 5, 1986, “Procedures 
Governing Bonneville Power 
Administration Rate Adjustments” (51 
FR 7611). These procedures were 
effective on March 7, 1986, and replace 
procedures found at 47 FR 6240 
(February 10, 1982) and 49 FR 10980 
(March 23, 1984). BPA has requested 
public comment on the revised 
procedures. Section 1010.10, Expedited 
Rate Proceedings, of BPA’s revised 
procedures will be applicable to the 7{i) 
hearings on the WNP-3 Settlement 
Agreement. Under this section, the 
Administrator's Record of Decision shall 
be published within 90 days after 
publication of the notice of proposéd 
rate adjustments. 

The Administrator has decided to 
conduct these proceedings on an 
expedited basis under section 1010.10 in 
order to assure completion of this 
hearing in advance of work on BPA's 
next general rate case. In reaching his 
decision, the Administrator has given 
special consideration to the limited 
nature of the issues arising under this 
rate proposal. The Administrator's 
Record of Decision on this rate case 
shall be published June 30; 1986. 

The Pacific Northwest Power Act 
prescribes a Federal Register notice 
announcing the proposed methodology; 
one or more hearings; the opportunity to 
submit written views, supporting . 
information, questions and arguments 
outside the hearings; and a decision by 
the Administrator based on the Official 
Record developed during the hearing 


process. BPA's procedures expand these 
requirements. They provide for 
publication of a notice of the proposed 
allocation methodology, a prehearing 
conference, a hearing, receipt of written 
comments, preparation of decision 
documents, a decision, and a transmittal 
of the decision with supporting 
documentation to FERC. 

The process begins with publication in 
the Federal Register of the notice of the 
proposed methodology. Following this 
notice, a prehearing conference is to be 
conducted. A prehearing conference has 
been scheduled before the Hearing 
Officer on April 14, 1986, 9 a.m., in the 
cafeteria of Jackson High School, 10625 
SW. 35th Avenue, Portland, Oregon. 
Registration will begin at 8:30 a.m. 
Issues for discussion at the prehearing 
conference may include disputes 
concerning status as a party, discovery, 
the scope of cross-examination, hearing 
schedules, and other pertinent matters. 
BPA will prefile the testimony of its 
witnesses at or before the prehearing 
conference. 

Customers of BPA who provide notice 
are parties of right. Others may become 
parties by demonstrating in their notice 
and at the prehearing conference that 
they would represent a significant and 
otherwise unrepresented interest. The 
notice should contain: (1) The named of 
the entity claiming status as a party; (2) 
the person who will be representing the 
party; (3) whether the person or entity 
claiming status as a party has a 
contractual relationship with BPA that 
could be affected by the proposed 
allocation methodologies; and (4) if no 
contractual relationship exists, the 
interest the person believes would be 
served by the person or entity being a 
party. All timely applications will be 
ruled on by the Hearing Officer. Late 
intervenors are discouraged by BPA’s 
rules of procedure. 

BPA distinguishes between 
“participants in” and “parties to” the 
hearings. Apart from the formal hearing 
process, BPA will receive comments and 
information from “participants,” who 
are defined in the procedures as 
interested persons who may express 
their views, but who may not cross- 
examine witnesses or participate in the 
prehearing conference. Participants’ 
written comments will be made part of 
the Official Record. The “participants” 
category of interest has been 
established to give the public the 
maximum opportunity to participate and 
have its views considered without 
assuming the obligations incumbent on 
“parties.” For the benefit of participants, 
BPA will provide a Summary of the 
Proposal in non-technical language 
describing the proposed allocation 
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methodologies for certain WNP-3 
Settlement Agreement costs and 
benefits. This summary will be available 
after March 31, 1986, and will be mailed 
to all participants. who have previously 
indicated interest in the WNP-3 
Settlement Agreement. 

Participants need not attend the 
hearings in order to have their views 
included in the record. Written 
comments may be included in the record 
if they are submitted before the close of 
the hearings. Procedures for submitting 
comments to BPA's Public Involvement 
Manager are detailed in the Dates and 
Addresses sections of this notice. 

The second category of interest is that 
of a “party.” A party may be considered 
a party of right because of its legal and/ 
or contractual relationship with BPA, 
and hence its direct interest, or it may 
be a peson seeking to represent a 
significant and otherwise unrepresented 
interest in the hearings. Parties may 
participate in the prehearing conference, 
may Call and cross-examine witnesses, 
and are entitled to service of documents 
from all other parties. Parties also may 
be cross-examined and required to serve 
documents on the other parties. To 
avoid unnecessary delay, cross- 
examination by parties may be limited 
by the Hearing Officer. Where two or 
more parties have substantially like 
interest and positions, the Hearing 
Officer, to expedite the hearing, may 
order limitations on the number of 
attorneys ( or parties appearing pro se) 
who will be permitted to cross-examine 
witnesses and file motions and 
objections on behalf of such parties. If a 
party demonstrates that it would not be 
represented adequately in the joint 
presentation of an issue or issues, the 
Hearing Officer may permit separate 
examination or argument regarding such 
issue or issues. 

To facilitate discovery and promote 
the efficient use of cross-examination, 
the Hearing Officer may order BPA, the 
parties, or both, to make witnesses 
availabie for clarifying sessions on 
technical matters. The prehearing 
conference will be followed by 
presentation of the parties’ direct cases, 
the presentation of rebuttal cases, cross 
examination, and briefing. Oral 
argument will not be heard in this 
proceeding unless all parties agree to 
substitute oral argument for a brief on 
exceptions. The times for these 
proceedings will be established by the 
Hearing Officer at the prehearing 
conference and will be announced in a 
subsequent order that will be served 
upon all parties of record. 

After the close of the cross- 
examination, the Hearing Officer will 
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extend an opportunity to the parties to 
file an initial brief to identify separately 
each legal, factual, and policy issue to 
be resolved by the Administrator and 
present all arguments in support of a 
party's position on each of the issues. 
The Administrator will publish a Draft 
Record of Decision (1) identifying each 
issue BPA will resolve in the pending 
rate hearing; (2) summarizing the 
factual, legal and policy arguments 
presented by BPA and the parties on 
each issue; and (3) setting forth the 
Administrator's tentative decision on 
each issue. Parties may then file briefs 
on exceptions to (1) raise any alleged 
legal, policy, or evidentiary errors in the 
draft Record of Decision, or (2) provide 
additional support for tentative 
decisions. Alleged errors not raised in 

- briefs on exceptions shall be deemed 
waived. 

The Official Record will include, 
among other things, transcripts of the 
hearings, written material submitted by 
the parties and participants, documents 
developed by the BPA staff, and other 
material accepted into the record by the 
Hearing Officer. The Hearing Officer 
then will review the record, will 
supplement it if necessary, and will 
certify the record to the BPA 
Administrator for decision. 

The Administrator will develop any 
final proposed WNP-3 Settlement 
Agreement allocation methodologies 
based on the entire Official Record, 
including the hearing transcripts, 
exhibits, comments received from 
participants, and other material and 
information submitted to or developed 
by the Administrator. The basis for any 
final proposal will be expressed in the . 
Administrator's Record of Decision. 


Issued in Portland, Oregon on March 19, 
1986. 


Marvin Klinger, 

Acting Administrator. : 

|FR Doc. 86-7097 Filed 3-31-86; 8:45 am] 
BILLING CODE 6450-01-M 


Economic Regulatory Administration 


Proposed Consent Order; Avant 
Petroleum, inc. 


AGENCY: Economic Regulatory 
Administration, Energy. 


ACTION: Notice of Proposed Consent 


Order and Opportunity for Comment. 


SUMMARY: The Economic Regulatory 
Administration (ERA) of the Department 
of Energy (DOE) announces a proposed 
Consent Order with Avant Petroleum, 
Inc. concerning crude oil resales by the 
fitm, and provides an opportunity for 
public comment on the terms and 


conditions of the proposed Consent 
Order. 

DATED: Comments by: May 1, 1986. 
ADDRESS: Send comments to: Avant 
Consent Order Comments, Office of 
Field Operations, U.S. Department of 
Energy, 1403 Slocum, Second Floor, 
Dallas, Texas 75207. 

FOR FURTHER INFORMATION CONTACT: 
Ben L. Lemos, Director, Office of Field 
Operations, Economic Regulatory 
Administration, U.S. Department of 
Energy, 1403 Slocum, Second Floor, 
Dallas, Texas 75207; Tel: (214) 767-4646. 
(Copies of the Consent Order may be 
obtained free of charge by writing or 
calling this office.) 

SUPPLEMENTARY INFORMATION: On 
February 6, 1986, the ERA excuted a 
proposed Consent Order with Avant 
Petroleum, Inc. for $1,700,000. Under 10 
CFR 205.199(b), a proposed Consent 
Order which involves the sum of 
$500,000 or more, excluding interest and 
penalties, becomes effective no sooner 
than thirty days after publication of a 
notice in the Federal Register requesting 
comments concerning the proposed 
Consent Order. Although ERA has 
signed and tentatively accepted the 
proposed Consent Order, the ERA may, 
after consideration of the comments it 
receives, withdraw its acceptance and, 
if appropriate, attempt to negotiate a 
modification of the Consent Order or 
issue the Consent Order as signed. 


I. Background 


Avant Petroleum, Inc. (Avant) was 
involved in crude oil reselling activities 
during the audit period of August 1978 
through December 1980. ERA's audit of 
Avant for this period included a detailed 
examination of Avant’s purchase and 
sale invoices, purchase, sale and 
exchange contracts, and Avant's books 
and records. ERA also examined the 
Form ERA-69's filed by Avant during 
this period, as required by the 
regulations governing crude oil 
resellers.! 

ERA's audit found that, during the 
audit period, Avant engaged in 
approximately 237 crude oil 
transactions, 97 percent of which 
involved crude oil produced outside of 
the United States. 

Because of the complexity of the 
audit, numerous meetings and 
exchanges of documentation and 
information occurred between. Avant 
representatives and ERA personnel after 
the audit was completed. Several times 
ERA modified its findings as a result of 


! “Avant” refers to both Avant Petroleum, Inc. 
and Mitsui & Co. (U.S.A.), Inc. (the parent and 
predecessor of Avant). 


these further submissions presented by 
the firm. However, ERA still concluded 
that Avant had exceeded its permissible 
average markup in its sales of crude oil 
in certain months during the audit 
period resulting in a potential violation 
of $1,767,296.48 plus interest. 

One of the transactions included in 
the above violation calculation resulted 
in a profit to Avant of $1.38 million. 
Avant provided further information 
demonstrating that this transaction 
represented only one part of a series of 
related transactions which also included 
losses totalling $885,000 (not included in 
the violation calculation). If Avant'’s 
position were accepted and these losses 
were offset against the profit included in 
the violation calculation, the violation 
would be reduced to approximately 
$800,000, exclusive of interest. The 
violation together with interest would be 
approximate $1,850,000. 

In light of the above, together with the 
fact that certain additional controversial 
interpretative issues would have to be 
addressed by the agency, it is the 
opinion of ERA that a payment of 
$1,700,000, which includes interest, is a 
satisfactory compromise of the issues 
raised in this audit. 


Il. The Consent Order 


The proposed Consent Order has been 
entered into to resolve all civil and 
administrative disputes, claims, and 
causes of action by DOE relating to 
Avant’s compliance in its resales of 
crude oil during the audit period. 
Although Avant contends that in all 
respects it correctly construed and 
applied the applicable regulations, 
Avant has entered into this proposed 
Consent Order to avoid the expense of 
litigation and the disruption of business. 
DOE believes the Consent Order is in 
the public interest and provides a 
satisfactory resolution of the issues 
raised by its audit. 


Ill. Refunds 


Under the Consent Order, Avant will 
pay the sum of $1,700,000 within thirty 
days of the effective date of the Consent 
Order. The Administrator (or his 
designee) of ERA-shall direct that these 
monies be deposited in a suitable 
account and ERA will petition DOE’s 
Office of Hearings and Appeals to 
implement special refund procedures 
pursuant to 10 CFR Part 205, Subpart V, 
to distribute the monies. 

In consideration for Avant’s 
performance under the Consent Order, 
the DOE agrees not to pursue any civil 
claims against Avant that the DOE may 
have arising out of the matters covered 
by the Consent Order. 
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The foregoing provisions for payment 
of the refund amount were established 
because ERA was unable to readily 
identify the ultimate injured parties due 
to the nature of the alleged violations 
and the complexities of petroleum 
marketing. 


IV. Submission of Written Comments 


Interested persons are invited to 
submit written comments concerning the 
terms and conditions of this Consent 
Order to the address given above. 
Comments should be identified on the 
outside of the envelope and on the 
documents submitted with the 
designation “Comments on Avant 
Petroleum, Inc. Consent Order.” The 
ERA will consider all comments it 
receives by 4:40 p.m. CST, thirty (30) 
days after the date of publication of this 
notice. Any information or data 
considered confidential by the person 
submitting it must be identified as such 
in accordance with the procedures in 10 


Issued in Washington, D.C.on the 18th day 
of February, 1986. 
Ben Lemos, 
Director; Office of Field Operations, 
Economic Regulatory Administration. 
[FR Doc. 86-7096 Filed 3-31-86; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Project No. 4627-005, 2609-005) 


Albert R. Hunt and Betty F. Hunt, 
international Paper Co.; Availability of 
Environmental Assessment and 
Finding of No Significant impact 


March 26, 1986. 

In accordance with the National 
Environmental Policy Act of 1969, the 
Office of Hydropower Licensing, Federal 
Energy Regulatory Commission 
(Commission), has reviewed the 
applications for major and minor 
licenses (or exemptions) listed below 
and has assessed the environmental 
impacts of the proposed developments. 


LICENSES 


Environmental assessments (EA's) 
were prepared for the above proposed 
projects. Based on independent analyses 
of the above actions as set forth in the 
EA's, the Commission's staff concludes 
that these projects would not have 
significant effects on the quality of the 
human environment. Therefore, 
environmental impact statements for 
these projects will not be prepared. 
Copies of the EA's are available for 
review in the Commission's Division of 
Public Information, Room 1000, 825 
North Capitol Street, NE., Washington, 
DC 20426. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 86-7191 Filed 3-31-86; 8:45 am] 
BILLING CODE 6717-01-M 


international Paper 
Company 


[Docket Nos. 8589-001 et al.] 


Surrender of Preliminary Permits; 
Triple Star Hydro Limited et al. 


March 26, 1986. 

Take notice that the following 
preliminary permits have been 
surrendered effective as described in 
Standard Paragraph I at the end of this 
notice. 


1. Triple Star Hydro Limited 


[Project No. 8589-001] 

Take notice that Triple Star Hydro 
Limited, Permittee for the Triple Star 
Hydroelectric Project, FERC No. 8589, 
has requested that its preliminary permit 
be terminated. The preliminary permit 
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for Project No. 8589-was issued on 
February 14, 1985, and would have 
expired on July 31, 1986. The project 
would have been located on Soldier 
Creek, in Trinity County, California. 

The Permittee filed the request on 
February 24, 1986. 


2. Boise Canyon Hydro Limited 


[Project No. 8591-001] 


Take notice that Boise Canyon Hydro 
Limited, Permittee for the Boise Canyon 
Hydroelectric Project, FERC No. 8591, 
has requested that its preliminary permit 
be terminated. The preliminary permit 
for Project No. 8591 was issued on 
February 12, 1985, and would have 
expired on July 31, 1986. The project 
would have been located on Boise 
Creek, in Humboldt County, California. 

The Permittee filed the request on 
February 24, 1986. 


3. Mountain Empire Hydro Ltd. 
[Project No. 9337-001] 


Take notice that the Mountain Empire 
Hydro Limited, Permittee for the 
proposed Mountain Empire 
Hydroelectric Project No. 9337, has 
requested that its preliminary permit be 
terminated. The preliminary permit was 
issued on November 7, 1985, and would 
have expired on October 31, 1988. The 
project would have been located on 
Leavitt Creek in Mono County, 
California. 

The Permittee filed the request on 
February 24, 1986. 


4. Oglethorpe Power Corporation 
[Project No. 8783-001] 


Take notice that Oglethorpe Power 
Corporation, Permittee for the proposed 
Frosty Mountain Pumped Storage 
Project No. 8783, has requested that its 
preliminary permit be terminated. The 
permit was issued on November 25, 
1985, and would have expired October 
31, 1988. The project would have been 
located within the Chattahooche 
National Forest in Dawson and Lumpkin 
Counties, Georgia. The Permittee states 
that other potential sites studied have 
shown a better overall development 
potential than the Frosty Mountain site. 

The Permittee filed the request on 
March 3, 1986. 


5. Silver Wheel Hydro Limited 


[Project No, 8587-001] 
Take notice that Silver Wheel Hydro 
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-Limited, Permittee for the Silver Wheel 
Hydroelectric Project, FERC No. 8587, 
has requested that its preliminary permit 
be terminated. The preliminary permit 
for Project No. 8587 was issued on 
February 25, 1985, and would have 
‘expired on July 31, 1986. The project 
would. have been located on Little North 
Fork Salmon River, in Siskiyou County, 
California. 
The Permittee filed the request on 

February 24, 1986. 


6. Southwestern Water Conservation 
District of Colorado 


[Project No. 8329-001] 


Take notice that the Southwestern 
Water Conservation District of 
Colorado, Permittee for the proposed 
Dolores Pumped-Storage Project No. 
8329, has requested that its preliminary 
permit he terminated. The preliminary 
permit was issued on October 24, 1985, 
and would have expired on September 
30, 1988. The project would have been 
located on Plateau Creek, in Montezuma 
County, Colorado. ’ 

The Permittee filed the request on 
March 3, 1986. 


7. St. Vrain Mutual Reservoir & Water 
Company and Marigold 41 Partnership 


[Project No. 8849-001] 


Take notice that St. Vrain Mutual 
Reservoir & Water Company and 
Marigold 41 Partnership, Permittee for 
the proposed Dowe Flats Dam Project 
No. 8849, has requested that its 
preliminary permit be terminated. The 
preliminary permit was issued on June 
20, 1985, and would have expired on 
May-31, 1988. The project would have 
been located near the St. Vrain Supply 
Canal, in Boulder County, Colorado. 

The Permittee filed the request on 
February 27, 1986. 


Standard Paragraphs 


I. The preliminary permit shall remain 
in effect through the thirtieth day after 
issuance of this notice unless that day is 
a Saturday, Sunday or holiday as 
described in 18 CFR 385.2007 in which 
case the permit shall remain in effect 
through the first business day following 
that day. New applications involving 
this project site, to the extent provided 
for under 18 CFR Part 4, may be filed on 
the next business day. 

Lois D. Cashel, 

Acting Secretary. 

{FR Doc. 86-7190 Filed 3-31-86; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. GT86-5-000] 


Colorado Interstate Gas Co.; Proposed 
Changes in FERC Gas Tariff 


March 26, 1986. 

Take notice that Colorado Interstate 
Gas Company (CIG) on March 17, 1986, 
tendered for filing certain revisions to its 
FERC Gas Tariff, Original Volume No. 1 
and Original Volume No. 2. CIG states 
that the propose of this filing is to make 
miscellaneous update changes to the 
Table of Contents and other minor 
changes. No substantive changes are 
proposed. An effective date of April 18, 
1986, is requested for the revised tariff 
sheets. 

Any person desiring to be heard or 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC, 20426, in accordance with Rule 214 
or Rule 211 of the Commission's Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before April 3, 1986. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 86-7192 Filed 3-31-86; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. GT86-4-000] 


Columbia Gas Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 


March 26, 1986. 

Take notice that Columbia Gas 
Transmission Corporation (Columbia) 
on March 19, 1986, tendered for filing the 
following proposed changes to its FERC 
Gas Tariff, Original Volume Nos. 1 and 
2, to be effective on April 20, 1986: 


Original Volume No. 1 


Tenth Revised Sheet No. 3 
Fourteenth Revised Sheet No. 4 
Fourteenth Revised Sheet No. 5 
Seventeenth Revised Sheet No. 5A 
Sixteenth Revised Sheet No. 5B 
Fourteenth Revised Sheet No. 5C 
Fifteenth Revised Sheet No. 5D 
Second Revised Sheet No. 8 
Second Revised Sheet No. 9 
Second Revised Sheet No. 10 


“Second Revised Sheet No. 11 


Second Revised Sheet No. 13 


Twelfth Revised Sheet No. 76 
Ninth Revised Sheet No. 77 
Ninth Revised Sheet No. 78 
Twelfth Revised Sheet No. 79 
Tenth Revised Sheet No. 80 
Twelfth Revised Sheet No. 81 
Ninth Revised Sheet No. 82 
Seventh Revised Sheet No. 83 
Sixth Revised Sheet No. 84 
Seventeenth Revised Sheet No. 85 
Sixteenth Revised Sheet No. 86 
First Revised Sheet No. 87 
First Revised Sheet No. 87A 
Second Revised Sheet No. 87B 
Sixth Revised Sheet No. 87C 


Original Volume No. 2 
Tenth Revised Sheet No. 2 


_ Fourteenth Revised Sheet No. 3 


Fourteenth Revised Sheet No. 4 
Seventeenth Revised Sheet No. 4A 
Sixteenth Revised Sheet No. 4B 
Fourteenth Revised Sheet No. 4C 
Fifteenth Revised Sheet No.4D 

Columbia states that these proposed 
revisions are being filed to update the 
following: (i) Table of Contents; {ii) 
Maps for Zones 1, 2, 3, 4 and 6; and (iii) 
Index of Purchasers, to reflect all 
Service Agreements currently on file 
with the Commission. 

Copies of the filing were served upon 
the Company's jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, Union 
Center Plaza Building, 825 North Capitol 
Street, NE., Washington, D.C. 20426, in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure. All such motions or protests 
should be filed on or before April 3, 
1986. Protests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not.serve to make protestants parties to 
the proceedings. Any person wishing to 
become a party must file a motion to 
invervene. Copies of Columbia’s filing 
are on file with the Commission and are 
available for public inspection. 

Lois D. Cashell, 

Acting Secretary, 

[FR Doc. 86-7193 Filed 3-31-86; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA86-2-44-000, 001) 


Commercial Pipeline Co., inc.; PGA 
Filing 


March 26, 1986. 

Take notice that on March 21, 1986, 
Commercial Pipeline Co., Inc. 
(“Commercial”) tendered for filing its 
49th Revised Sheet No. 3A, superseding 
48th Revised Sheet No. 3A reflecting 
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Purchased Gas Adjustments and Total 
Rate as shown below. 


The effective date of Commercial’s 
filing is April 23, 1986. 

Commercial states that this filing 
reflects adjustments in its purchased gas 
cost to provide for the tracking of a 
corresponding PGA adjustment by ~ 
Commercial's sole supplier, Northwest 
Central Pipeline Corporation. The filing 

- also reflects surcharge adjustments in 
accordance with Commercial’s PGA. 

Copies of the filings were served on 
Commercial’s FERC jurisdictional 
customers, the Kansas Corporation 
Commission and the Missouri Public 
Service Commission. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before 
April 3, 1986. Protestants will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 86-7194 Filed 3-31-86; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA86-3-43-000 and 001] 


Northwest Central Pipeline Corp.; 
Proposed Changes in FERC Gas Tariff 


March 26, 1986. 

Take notice that. Northwest Central 
Pipeline Corporation (Northwest 
Central) on March 21, 1986, tendered for 
filing Seventh Revised Sheet Nos. 6, 7 
and 8, and Second Revised Sheet Nos. 
78, 80, and 81 to its FERC Gas Tariff, 
Original Volume No. 1. Northwest 
Central states that pursuant to the 
Purchased Gas Adjustment in Article 21 
and the Incremental Pricing Provisions 
in Article 24 of its FERC Gas Tariff, it 
proposes to decrease its rates effective 
April 23, 1986, to reflect: 


(1) 24.69¢ per Mcf decrease in the 
Cumulative Adjustment due to a 
decrease in Northwest Central's 
projected gas purchase costs. 

(2) A 19.25¢ per Mcf decrease in the 
Surcharge Adjustment (to a negative 
27.98¢ per Mcf from a negative 8.72¢ per 
Mcf) to Amortize the Deferred 
Purchased Gas Cost Subaccount 
balance. 

(3) A .02¢ per Mef increase in the 
Advance Payment Rate Adjustment (to 
a negative 1.46¢ per Mcf from a negative 
1.48¢ per Mcf) in compliance with the 
Stipulation and Agreement in Docket 
No. RP82-114-000, et ai. ; 

Northwest Central states that copies 
of its filing were served on all 
jurisdictional customers and interested 
state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with §§ 385.211 
and 385.214 of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211, 385.214). All such motions or 
protests should be filed on or before 
April 3, 1986. Protests will be considered 
by the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any person wishing to 
become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 86-7195 Filed 3-31-86; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TA86-3-4 1-002] 


Southwest Gas Corp.; Filing 


March 26, 1986. 

Take notice that on March 21, 1986, 
Southwest Gas Corporation (Southwest) 
tendered for filing Substitute Thirtieth 
Revised Sheet No. 10 to its FERC Gas 
Tariff, Original Volume No. 1. Southwest 
states that this tariff sheet reflects the 
amended rates filed by Northwest 
Pipeline Corporation (Northwest) 
proposed to become effective April 1, 
1986. Northwest requests that its tariff 
sheet become effective concurrently 


~ with Northwest's approved rates. 


Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or a protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
D.C. 20426, in accordance with Rules 214 
and 211 of the Commission's Rules of 
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Practice and Procedure (18 CFR 385.214, 
385.211 (1985)). All such motions or 
protests should be filed on or before 
April 3 1986. Protests will be considered 
by the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a‘ motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Acting Secretary. 

[FR Doc. 86-7196 Filed 3-31-86; 8:45 am} 
BILLING CODE 6717-01-M 


[Docket No. Ci86-266-000] 


Tenneco Oil Co.; Application for 
Limited-Term Abandonment 
Authorization 


March 26, 1986. 


Take notice that on March 14, 1986, 
Tenneco Oil Company (Applicant), P.O. 
Box 2511, Houston, Texas 77001, filed an 
application pursuant to section 7(b) of 
the Natural Gas Act for authorization to 
abandon for a limited-term sales made 
to United Gas Pipe Line Company 
(United) under certificates issued in 
Docket Nos. Cl64-1043 through C164- 
1046, CI64—-1065, and CI70-114 as 
detailed on the attached Appendix. 
Applicant states there has been a 
precipitous decline in takes by United 
amounting to 14% of deliverability for 
1985; net deliverability is 12,354 Mcf/d. 
Applicant proposes to abandon sales of 
NGPA section 104 and 106(a) gas to 
United for a limited-term while giving 
United the monthly right to nominate 
and take gas it requires for system 
supply. The term proposed is for one 
year and thereafter on a month-to-month 
basis until United begins taking all gas 
for system supply on a continuous basis. 
Applicant states United has expressed 
concurrence and has already released 
gas no longer subject to the NGA; where 
requested Applicant states it has agreed 
to include market-responsive language 
in certain of the subject contracts or 
other contracts, to waive accrued take- 
or-pay obligations, and would waive 
take-or-pay accruals for the released gas 
during the abandonment period. 
Applicant proposes to sell the released 
gas to others or take the gas for 
Applicant's own purposes, thereby 
maintaining production at a maximum 
efficient rate of flow to avoid shutting-in 
the wells threatening correlative rights 
and efficient reserve recovery. 

Any person desiring to be heard or to 
make any protest with reference to said 
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application should on or before April 10, 
1986, file with the Federal Energy 
Regulatory Commission, Washington, 
DC 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211, .214). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 


protestants parties to the proceeding. 
Any person wishing to become a party 
in the proceeding herein must file a 
petition to intervene in accordance with 
the Commission's Rules. Under the 
procedure herein provided for, unless 
otherwise advised, it will be 
unnecessary for Applicant to appear or 
to be represented at the hearing. 

Lois D. Cashell, 

Acting Secretary. 


APPENDIX 


TOC GSC #665/RS | TOC GSC #666/RS | TOC GSC # 1257/RS 
# 289 ~ #89 # 109 


Docket # CI64-1045 


Bethany Field Panola 
F Co., TX. 
October 23, 1930/RS 
#89. 


$.927/MMBtu (Sec. 
104 Repl. Contract/ 104 
Recompietion Gas). 

$1.644/MMBtu (Sec. 
104 '73-'7. R 
Biennium) 


$.515/MMBtu (Sec. 


104 Repl: Contract/ 
lecompletion Gas) 


TOC GSC # 1769/RS 
. # 261 r 
Docket # Ci64-1066.......; Docket # CI70-114 


Normanna, et al., Bee | Bethany Field Panola 
Co., TX 


November 5, 1980/RS 
# 261 


June 1, 1979/RS 
# 109. 


$1.644/MMBtu (Sec. 
Gas 104 '73~'74 
Biennium) 


Flowing 
$.927/MMBtu (Sec. 


$.946/MMBtu (Sec. 
. 106(a) Rollover 


). $1.644/MMBtu (Sec. | Contract Gas. 
104 '73-'74 


Biennium). 


[FR Doc. 86-7197 Filed 3-31-86; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. Cl86-254-000 and Ci86-265- 
000] 


Tenneco Oil Co., Houston Oil & 
Minerals, Corp., Tenneco Exploration, 
Ltd., and Tenneco Exploration Il, Ltd.; 
Application for Limited-Term 
Abandonment and Blanket Sales 
Authorization With Pre-Granted 
Abandonment 


‘March 26, 1986, 

' Take notice that on March 10, 1986, as 
3upplemented on March 18, 1986, 
‘feuneco Oil Company, Houston Oil & 
Minerals Corporation, Tenneco 
Exploration, Ltd., and Tenneco 
Exploration II, Ltd. (Applicants), P.O. 
Box 2511, Houston, Texas 77001, filed an 
application in Docket No. CI86-265-000 
pursuant to section 7(b) of the Natural 
Gas Act for authorization to abandon 
for a limited-term sales of gas to 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Tennessee) 
and on March 12, 1986, Applicants filed 
an application in Docket No. CI86-254- 
000 requesting a blanket certificate with 


pre-granted abandonment authorizing 
the sale of such gas to others, from 
specified acreage detailed on the 
attached Appendix. 

Applicants state that due to a 
precipitous decline in takes from NGPA 
sections 102(d), 104 post-1974 and 109 
wells, located in the Outer Continental 
Shelf, Gulf of Mexico (OCS), Tennessee 
has released excess deliverability from 
the date of Commission approval 
through December 31, 1987, but retains a 
call on the gas for its system supply. ~ 
Applicants state that during the term of 
the release Tennessee would be 
accorded a market-out provision in each 
contract involved in the release which 
would grant Tennessee the right to 
impose a price relief measure under 
certain circumstances; take-or-pay 
obligations would be waived during the 
term of the agreement and Tennessee 
would receive take-or-pay credit for any 
gas purchased by Tennessee and/or 
released and resold to an alternate 
purchaser; Tennessee would have the 
option of requiring that all released gas 
be transported in its system where 
facilities are available and 
transportation authority is available or 
obtainable on a timely basis. 


11099 


Applicant's current abandonment and 
sales authorization for section 102(d) gas 
in Docket No. CI85-633-000 expires 
March 31, 1986. Authorization is 
therefore requested herein.to avoid 
shutting-in the wells. Applicants state 
Tennessee's purchases from section 
102(d) wells in 1985 was 29% of the 
contract take obligation and 20% of 
deliverability. In addition, for section 
104 post-1974 and 109 wells, purchases 
were 49% of contract take requirements 
and 37% of deliverability. Further, 
Applicants state that in 1985, _ 
approximately 260,000 barrels of crude 
and condensate were produced in 
association with gas from the section 
102(d) wells and approximately 800,000 
barrels from the sections 104 post-1974 
and 109 wells. Curtailment of gas 
production, Applicants state, would 
severely reduce gas, crude and 
condensate revenue. Tennessee, or any 
of its customers, would be eligible spot 
purchasers of the releasd gas and could 
compete with other eligible purchasers 
on a competitive basis. Applicants state 
that Tennessee will cooperate toward 
transportation of the released gas on 
behalf of Applicants, subject to capacity 
limitations and appropriate 
authorization, although such action 
would not obligate Tennessee to become 
an open access transporter as 
contemplated under Order No. 436. 
Applicants estimate deliverability is 
477.3 MMcf/d. 

Any person desiring to be heard or to 
make any protest with reference to said 
applications should on or before April 
10, 1986, file with the Federal Energy 
Regulatory Commission, Washington, 
DC 20426, a petition to intervene or a 
protest in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211, .214). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceedings. 
Any person wishing to become a party 
to the proceedings herein must file a 
petition to intervene in accordance with 
the Commission's Rules. Under the 
procedure herein provided for, unless 
otherwise advised, it will be 
unnecessary for Applicants to appear or 
to be represented at the hearing. 

Lois D. Cashell, 
Acting Secretary. 


BEST COPY AVAILABLE 
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[FR Doc. 86-7198 Filed 3-31-86; 8:45 am] 
BILLING CODE 6717-01-M 


Office of Hearings and Appeals 
Issuance of Proposed Decision and 
Order; Week of March 3 through March 
7, 1986 


During the week of March 3 through 
March 7, 1986, the proposed decision 
and order summarized below was 
issued by the Office of Hearings and 
Appeals of the Department.of Energy 
with regard to applications for 
exception. 

Under the procedural regulations that 
apply to exception proceedings {10-CFR 
Part 205, Subpart D), any person who 
will be aggrieved by the issuance of a 
- proposed decision and order in final 
form may file a written notice of 
objection within ten days of service. For 
purposes of the procedural regulations, 
the date of service of notice is deemed 
to be the date of publication of this 
Notice or the date an aggrieved person 
receives actual notice, whichever occurs 
first. 

The procedural! regulations provide 
that an aggrieved party who fails to file 
a Notice of objection within the time 
period specified in the regulations will 
be deemed to consent to the issuance of 
the proposed decision and order in final 
form. An aggrieved party who wishes to 
contest a determination made ina 
proposed decision and order must also 
file a detailed statement of objections 
within 30 days of the date of service of 


the proposed decision and:order. In the ~ 


statement of objections, the aggrieved 
party must specify each issue of fact or 
law that it intends to contest in any 
further proceeeding involving the 
exception matter. 

Copies of the full text of this proposed 
decision and order area available in the 


Public Reference Room of the Office of 
Hearings and Appeals, Room 1E-234, 
Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
Monday through Friday, between ‘the 
hours of 1:00 p.m. and 5:00 p.m., except 
federal holidays. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 
March 18, 1986. : 
Champlain ‘Oil Company, Inc., KEE-0013 
E.H. Moorhouse, Inc.; KEE-0015 

Champlain Oil Company, 4nc. and EH. 
Moorhouse, inc. filed Applications for 
Exception in which the firms sought relief 
from their obligations to submit Form ELA- 
782B, entitled ‘‘Reseller/Retailers’ Monthly 
Petroleum Product Sales Report.” In 
considering the applicants’ requests, the'DOE 
found that the firms failed to demonstrate 
that they were particularly adversely affected 
by the requirement that they file Form EIA- 
782B. Qn March 4, 1986, the DOE issued a 
Proposed Decision and Order which 
determined that the exception requests be 
denied. 
[FR Doc. 86-7094 Filed 3-31-86; 8:45 am] 
BILLING CODE 6450-01-M 


Objection To Proposed Remedial 
Order Filed; Week of February 24 
Through February 28, 1986 


During the week of February 24 
through February 28, 1986, ‘the notice of 
objection to proposed remedial order 
listed in the Appendix to tris Notice 
was filed with the Office of Hearings 
and Appeals of the Department of 
Energy. 

Any person who wishes to participate 
in the proceeding the Department of 
Energy will conduct concerning the 
proposed remedial order described in 
the Appendix to this Notice must file a 
request to participate to 10 CFR 
§ 205.194 within 20 days after 
publication of this Notice. The Office of 


$ 102(d) 
§ 104(post-74) § 102(d) 
§ 102(a) 
§ 104(post-74) 
id) 


§ v02( 
§ 104(posi-74) 


§ 104(post/74) 
§ 104(post-74) 


Hearings and Appeals will fhen 
determine those persons who may 
participate on an.active basis in the 
proceeding and will prepare an official 
service list, which it will mail to all 
persons who filed requests to 
participate. Persons may also be placed 
on the official service list as non- 
participants for good cause shown. 

All.requests to participate in ‘this 
proceeding should be filed with the 
Office of Hearings and Appeals, 
Department of Energy, Washington, DC 
20585. 
March 17, 1986. 
George B. Breznay, 
Director, Office of Hearings.and Appeals. 
Monsanto Oil Co., Houston, TX, KRO-0250, 

Crude Gil 

On February 27, 1986, Monsanto Oil 
Company (Monsanto), 1300'Pest Oak Tower, 
5051 Westheimer, Houston, Texas 77056 filed 
a Notice of Objection to a Proposed Remedial 
Order which the DOE Houston Office of the 
Economic Regulatory Administration (ERA) 
issued to’the firm on February 14, 1986. In the 
PRO fhe ERA found that-during ‘the period 
June 1979 through December 1980, Monsanto 
sold crude oil produced from,its Horner No. 1 
and Gore No. 1 properties at prices which 
exceeded the applicable upper-tier ceiling 
prices in violation of 10 CFR 212:74 and 
212.79. 

According ‘to the PRO, ‘the vielation 
resulted in $336,803.48 of overcharges, plus 
interest. 


[FR Doc. 86-7093 Filed 3-31-86; 8:45 am| 
BILLING CODE 6450-01-M 


Proposed Refund Procedures; 
Windsor Gas Corp., Etc. 


AGENCY: Office of Hearings and 
Appeals, Department of Energy. 


ACTION: Notice of Implementation of 
Special Refund Procedures. 
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SUMMARY: The Office of Hearings and 
Appeals of the Department of Energy 
announces the procedures for 
disbursement of $4,652,548.54 (plus 
accrued interest) obtained from three 
crude oil producers: Windsor Gas 
Corporation, Union Oil Company of 
California, and Timco Oil Company. The 
funds will be distributed in accordance 
with the DOE Policy of Restitution for 
Crude Oi! Overcharges. 

DATE AND ADDRESS: Comments must be 
filed in duplicate by [May 1, 1986 
Register] and should be addressed to: 
Office of Hearings and Appeals, 
Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585. All comments 
should display conspicuously a 
reference to the applicable Case 
Number(s): KEF-0002 (Windsor), KEF- 
0004 (Union), and/or KEF-0006 (Timco). 
FOR FURTHER INFORMATION CONTACT: 
Thomas Wieker, Deputy Director or 
Irene Bleiweiss, Attorney, Office of 
Hearings and Appeals, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 252-2400. 
SUPPLEMENTARY INFORMATION: In 
accordance with § 205.282(b) of the 
procedural regulations of the 
Department of Energy (DOE), notice is 
hereby given of the issuance of the 
Proposed Decision and Order set out 
below. The Proposed Decision and 
Order sets forth the procedures that the 
DOE has tentatively formulated to 
distribute monies obtained from three 
crude oil producers: Windsor Gas 
Corporation (Windsor), Union Oil 
Company of California (Union), and 
Timco Oil Company (Timco). Each firm 
remitted monies to the DOE to settle 
possible pricing violations with respect 
to its sales of crude oil. Additional 
information on each firm is contained in 
the Appendix to the Proposed Decision 
and Order. The firms’ payments are 
being held in three separate interest- 
bearing escrow accounts pending 
distribution by the DOE. ; 

The DOE has tentatively decided that 
the distribution of the monies received 
from Windsor, Union, and Timco will be 
governed by the DOE Policy of 
Restitution for Crude Oil Overcharges, 
50 FR 27400 (1985). That policy states 
that all overcharge funds associated 
with crude oil miscertifications ‘should 
be held in escrow pending 
Congressional action. 

Applications for Refund should not be 
filed at this-time. Appropriate public 
notice will be given when the 
submission of claims is authorized. 

Any member of the public may submit 
written comments regarding the 
proposed refund procedures. 


Commenting parties are requested to 
submit two copies of their comments. 
Comments should be submitted within 


30 days of publication of this notice in 


the Federal Register, and should be sent 
to the address set forth at the beginning 
of this notice. All comments received 
will be available for public inspection 
between the hours of 1:00 p.m. and 5:00 
p.m., Monday through Friday, except 
federal holidays, in the Public Reference 
Room of the Office of Hearings and 
Appeals, located in Room 1E-234, 1000 
Independence Avenue, SW., 
Washington, DC 20585. 


Dated: March 20, 1986. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 


PROPOSED DECISION AND ORDER 


- OF THE DEPARTMENT OF ENERGY 


Special Refund Procedures 


Names of Cases: 

Windsor Gas Corporation 

Union Oil Company of California 

Timco Oil Company 
Dates of Filings: 

October 16, 1985 

October 16, 1985 

October 18, 1985 
Case Numbers: 

KEF-0002 

KEF-0004 

KEF-0006 

Under the procedural regulations of 
the Department of Energy (DOE), the 
Economic Regulatory Administration 
(ERA) may request that the Office of 
Hearings and Appeals (OHA) formulate 
and implement special refund 
procedures. See 10 CFR Part 205, 
Subpart V. Such procedures enable the 
DOE to refund monies to those injured 
by alleged violations of the DOE pricing 
regulations. 

The ERA has requested that the OHA 
formulate procedures to distribute a 
total of $4,652,548.54 plus interest which 
the DOE received from the following 
three companies; Windsor Gas 
Corporation (Windsor); Union Oil 
Company of California (Union); and 
Timco Oil Company (Timco) (hereinafter 
referred to collectively as “the three 
firms”). 

I. Background 


Each of the three firms is a crude oil 
producer and was subject to the DOE's 
Mandatory Petroleum Price Regulations. 
The ERA’s audit of each firm revealed 
that it may have violated those 
regulations in its crude oil sales. 

The DOE’s disputes with Timco and 
Union were settled when these firms 
signed separate Consent Orders, 
agreeing to pay specified sums of money 
to the DOE. Neither Timco nor Union 


11101 


has admitted to any violations of the 
regulations. Windsor, however, was 
found to have violated the regulations in 
a Decision and Order issued by the 
OHA. Windsor Gas Corp., 8 DOE 

{ 83,038 (1981), aff'd, FERC § 61,254 
(1983). Pursuant to the OHA'’s Decision, 
Windsor was required to refund its 
overcharges. The three firms’ payments 
are currently being held in separate 
interest-bearing escrow accounts 
pending distribution by the DOE. 
Additional information about the three 
firms’ payments is set forth in the 
Appendix to this Decision and Order. 


Il. Jurisdiction and Authority to Fashion 
Refund Procedures 


The general guidelines which the 
OHA may use to formulate and 
implement a plan to distribute funds are 
set forth in 10 CFR Part 205, Subpart V. 
The Subpart V process may be used in 
situations where the DOE cannot readily 
identify the persons who may have been 
injured as a result of alleged or 
adjudicated violations or to ascertain 
the amount of each person's injuries. For 
a more detailed discussion of Subpart V 
and the authority of the OHA to fashion 
procedures to distribute refunds, see 
Office of Enforcement, 9 DOE { 82,508 
(1981), and the Office of Enforcement, 8 
DOE { 82,597 (1981). 

We have considered the ERA’s 
petitions to implement Subpart V 
proceedings with respect to the three 
firms and have determined that such 
proceedings are appropriate. 
Accordingly, we wiil grant the ERA’s 
peititions. 


Ill. DOE Policy Regarding Crude Oil 
Overcharges 


The monies which the three firms 
remitted to the DOE settle alleged crude 
oil overcharges. Therefore, we propose 
that the DOE Policy of Restitution for 
Crude Oil Overcharges, 50 FR 27400 
(1985) (DOE Policy), govern the 
distribution of the funds. 

The DOE Policy is to hold all 
overcharge funds associated with crude 
oil miscertifications in escrow, pending 
Congressional action. The Policy arose 
out of a report which the OHA issued in 
the Stripper Well Exemption Litigation. 
Report of the Office of Hearings and 
Appeals, In re: The Department of 
Energy Stripper Well Exemption 
Litigation, MDL No. 378 (D. Kan. filed 
June 21, 1985), Fed. Energy Guidelines 
{ 90,507 (1985) (the OHA Report). The 


1 In 1983, the OHA issued a Decision and Order 
ruling that Timco violated the regulations. Timco 
Oil Co., 10 DOE 83,025 (1083). Timco appealed this 
Decision but entered into a Consent Order before 
the appeal was ruled upon. 
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the Entitlements Program: 
On the basis of the OHA's findings. 


concluded that an indirect means of 
effectuating restitution was — 
50 FR 27400 (July 2, 1985). 

the policy statement announced fhat the 
DOE would maintain overcharge monies 
in escrow to afferd Congress the 
opportunity to select the means of 
making indirect restitution. Should 
Congress decline to act on the issue by 
the fall of 1986, the DOE stated that the 
funds should be paid to the 
miscellaneous receipts accounts of the 
United States Treasury inorder to 
benefit all Americans. 

In light of the DOE. policy, fhe OHA 
issued an order announcing ‘that it 
intended to apply fhe DOE policy in 
special refund cases involving crude oil. 
50 FR 27402 (July 2, 1985). The OHA 
solicited comments which were 
considered and rejected in Amber 
Refining, Inc., 13 DOE ¥85,217 (1985) 
(Amber}. Thus, the OHA has determined 
that it will apply the DOE policy in 
implementing special refund procedures 
in all cases like the present one. 


IV. Refund Procedures 


In view of the OHA's decision in 
Amber, we propose that the refund 
monies received from Windsor, Union, 
and Timco should be pooled with other 
crude oil settlement funds and 
distributed in accordance with the DOE 
policy. 

Before taking the action which we 
have proposed, we intend to publicize 
our proposal and to solicit comments on 
it. Comments regarding the tentative 
distribution process set forth in this 
Proposed Decision should be filed with 
the Office-of Hearings and Appeals 
within 30.days of publication.of this 
Proposed Decision and Order iin the 
Federal Register. 


It Is Therefore Ordered That— 


The refund amount obtained from 
Windsor Gas Corporation pursuant to a 


* The Crude Oil Entitlements Program, part of the 
DOE's system of mandatory petroleum:price and 
allocation controls, was in effect fram.November 
1974 through January 1981. The program was 
intended te equalize access to'the’benefits of crude 
oil price controls among all domestic-refiners and 
their downstream customers.’To accomplish this 
end, refiners were required to make.transfer 
payments among themseives threugh thepurchase 
and sale of entitlements. Because of the manner in 
which the program worked, it had the effect.of 
dispersing overcharges resulting from crude oil 
miscertifications throughout the domestic refining 
industrye Amber Refining. Inc., 13 DOE 4 85,217 
(1985). 


Remedial Order issued.on October 23, 
1981 and the refund amounts obtained 
from Union Oil Company of California 
and Timco Oil Company pursuant to 
Censent Orders entered into with the 
Department of Energy on June 13, 1985 
and October 22, 1984, will be distributed 
in accordance with the foregoing 
Preposed Decision. 

APPENDIX 


Firm: Windsor Gas Corporation 

Case Number: KEF-0002 

Refund Amount (Principal): $77,558.54 

Covered Time Period: September 1, 1974 
through December 31, 1977 

Violations: Miscertification of crude oil. 

Producing Area: Sutton.and Duval 
Counties, Texas. 


Firm: Union Oil Company of California. 

Case Number: KEF-0004 

Consent Order Amount: $4,500,000.00 

Consent Order Period: June 1979 through 
January 1981 

Alleged Violations: Regulations 
concerning marginal and newly 
discovered crude oil. 

Producing Area: Louisiana 

Firm: Timco Oil Company 

Case Number: KEF-0006 

Consent Order Amount: $75,000:00 

Consent Order Period: January 1, 1974 
through December 31, 1977 

Alleged Violations: Miscertification of 
crude oil. 


_ Producing Area: Signal Hill Area of 


Long Beach, California 


[FR Doc. 86-7095 Filed’3-31 86;'6:45 am} 
BILLING CODE 6450-01-M 


Western Area Power Administration 


Fryingpan-Arkansas Project; Order 
Confirming and Approving an 
Extension.of Power Rates on an 
interim Basis 


AGENCY: Western Area Power 
Administration, Energy. 

ACTION: Notice of an Extension of 
Capacity Rate—Fryingpan-Arkansas 
Project, Rate Schedule FA-1. 


sSuMMARY: Notice is given of Rate Order 


No. WAPA-29 of the Deputy Secretary 
of Energy extending for a period of 1 
year the Rate Schedule FA-1 for 
capacity without energy marketed by 
the Western Area Power Administration 
(Western) from the Fryingpan-Arkansas 
Project, Colorado. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Mark N. Silverman, Area Manager, 
Loveland Area Office, Western Area 
Power Administration, P.O. Box 3700, 
Loveland, CO 80539, (303) 224-7201. 


SUPPLEMENTARY INFORMATION: By 
Delegation Order No. 0204-108, effective 
December 14, 1983 (48 FR.55664, 
December 14, 1983), the Secretary of 
Energy delegated to the Deputy 
Secretary of Energy {Deputy Secretary) 
the authority to develop power and 
transmission rates, acting by and 
through the Administrater of the 
Western Area Power Administration 
(Western), and to confirm, approve, and 
place in effect such rates on an interim 
basis. In.accordance with.the 
Procedures for Public Participation in 
Power and Transmission Rate 
Adjustments and Extensions (10 CFR 
Part 903.23(b)), the Deputy Secretary has 
authority to extend.existing rates on a 
temporary basis. 


Pursuant to Delegation Order No. 
0204-33, the Federal Energy Regulatory 
Cemmission, in the order issued June 24, 
1982, in Docket No. EF81-5061-000, 
confirmed and approved Rate Schedule’ 
FA-1 for capacity without:energy 
marketed by the Western's Fryingpan- 
Arkansas Project. The rate was 
approved for the period from June 24, 
1982, to July 1, 1986. 


Western is preparing :a power 
repayment study (PRS) to defermine the 
sizeof a required rate increase. A 
proposed time schedule, allowing fora 
properly scoped PRS, with public 
involvement and environmental review, 
extends beyond the termination date of 
the present rate schedule. 


The punpose of Rate Order No. 
WAPA-29 is to.extend the Rate 
Schedule FA-1 for 1 year to allow for a 
properly scoped PRS, environmental 
review, and full public involvement. 


Issued in Washington, DC, March 24, 1986. 


Danny J. ‘Boggs, 
Deputy Secretary. 


Deputy Secretary, 
Department of Energy 


{Rate Order No. WAPA-29} 


Onder Confirming and Approving an 
Extension of Power Rate Schedule FA-1 


March 24, 1986. 

In the Matter of: Western Area Power 
Administration—Fryingpan- -Arkansas Project 
Power Rate 

Pursuant to section 302(a) of the 
Department of Energy Organization Act, 
42.U.S.C. 71.1 et seg., the power 
marketing functions of the Secretary of 
the Interior under the Reclamation Act 
of 1902, 43 U-S.C. 372 et seg., as 
amended and supplemented by 
subsequent.enactments, particularly by 
section 9[{c) of the Reclamation Project 
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Act of 1939, 43 U.S.C. 485h(c), for the 
Bureau of Reclamation were transferred 
to and vested in the Secretary of Energy. 
By Delegation Order No. 0204-108 
effective December 14, 1983 (48 FR 
55664, December 14, 1983), the Secretary 
of Energy delegated to the Deputy 
Secretary of Energy (Deputy Secretary) 
the authority to develop power and 
transmission rates, acting by and 
through the Administrator of the ; 
Western Area Power Administration 
(Western), and to confirm, approve, and 
place in effect such rates on an interim 
basis. In accordance with the 
Procedures for Public Participation in 
Power and Transmission Rate 
Adjustments and Extensions (10 CFR 
Part 903.23(b)), the Deputy Secretary has 
authority to extend existing rates on a 
temporary basis. This rate order is 
issued pursuant to the delegation to the 
Deputy Secretary. 


Background 


Pursuant to Delegation Order No. 
0204-33, Federal Energy Regulatory 
Commission (FERC), in the order issued 
June 24, 1982, in Docket No. EF81-5061- 
000, confirmed and approved Rate 
Schedule FA-1 for capacity without 
energy marketed by Western's 
Fryingpan-Arkansas Project (Fry-Ark). 
The rate was approved for the period 
from June 24, 1982, to July 1, 1986. 


Discussion 


Western is preparing a Fry-Ark power 
repayment study (PRS) to determine the 
size of a required rate increase. A 
proposed time schedule, allowing for a 
properly scoped PRS, with public 
involvement and environmental review, 
extends beyond the termiantion date of 
the FERC approval for the present rate 
schedule. 


Order 


In view of the foregoing and pursuant 
to the authority ean to me by the 
Secretary of Energy, I hereby confirm 


and approve for a period effective July 1, 


1986, a 1-year extension of existing Rate 
Schedule FA-1 for sales of capacity 
without energy by Western's Fryingpan- 
Arkansas Project. 

Issued in Washington, DC, March 24, 1986. 
Danny J. Boggs, 
Deputy Secretary. 
[FR Doc. 86-7098 Filed 3-31-86; 8:45 am] 
BILLING CODE 6450-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[AD-FRL-2987-5] 

Extension of the Public Césiiinbat 
Periods on the Notices of Intent To List 
Trichloroethylene and 
Perchloroethylene as Potentially Toxic 
Air Pollutants. 


Correction 


In FR Doc. 86-5974 appearing on page 
9510 in the issue of Wednesday, March 
19, 1986, make the following correction 
in the next to the last line under 
SUMMARY: 

The first word “not” should read 
now”. 
BILLING CODE 1505-01-m 


“ 


[AAA-FL-2995-7] 

EPA Master List of Debarred, 
Suspended or Voluntarily Excluded 
Persons 


AGENCY: Environmental Protection 
Agency. 
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ACTION: EPA Master List of Debarred, 
Suspended, or Voluntarily Excluded 
Persons. 


SUMMARY: 40 CFR 32.400 requires the 
Director, Grants Administration 
Division, to publish in the Federal 
Register each calendar quarter the 
names of, and other information 
concerning, those parties debarred, 
suspended, or voluntarily excluded from 
participation in EPA assisted programs 
by EPA action under Part 32. Assistance 
(grant and cooperative agreement) 
recipients and contractors under EPA 
assistance awards may not initiate new 


business with these firms or individuals 


on any EPA funded activity during the 
period of suspension, debarment, or 
voluntary exclusion. 

This short list contains the names of 
those persons who have been listed as a 
result of EPA actions only. It is provided 
for general informational purposes only 
and is not to be relied on in determining 
a person's current eligibility status. A 
comprehensive list, updated weekly, is 
available in each Regional Office. 
Inquiries concerning the status of any 
individual, organization, or firm should 
be directed to EPA’s Regional or 
Headquarters office for grants 
administration that normally serves you. 


DATE: This short list is current as of 
March 21, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Frank Dawkins, of the EPA Compliance 
Staff, Grants Administration Division, at 
(202) 475-8025. 

Dated: March 21, 1986. 
Harvey G: Pippen, Jr., 


Director, Grants Administration Division 
(PM-216) 


EPA MASTER List OF DEBARRED, SUSPENDED AND VOLUNTARILY EXCLUDED PERSONS 


Atlas Prestressing Corp. (Panorama 
Averill, Ernest, Jr. (Fort Myers, FL) 


DIOVHOVDODGGSEVUVHHODDOGO“OG 


‘Sane (b).{e) (). 


§ 32.200(b). 
§ 32.200(a) (c)(i). 


Open | § 32.200fa) (6). 
§ 32.200(a)(3). 
§ 32.200(a) (). 
§ 32.200(a) (b). 
§ 32.200(a). 
§ 32.200(a) (e). 
Open | § 32.200(a) (b). 
§ 32.200(a). 
Open | § 32.200/a)i. 
§ 32.200(b). 
§ 32.200/a}. 
§ 32.300(b). 
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Hansen, Leonard A. (St. Peter, MN).. 
pa dee a 


Lench, Frank P. (Lafayette, CA) 

Long, Harold Deimar (Los Gatos, CA)... 
Lundin Construction Co., inc. (Mankato, MN) 
Lundin, Richard C. (Mankato, MN) 

Marshall, Weymouth (Gloucester, MA) 
Masselli, William P. (Bronx, NY)... 

Mattlin, Thomas B. (Delta, PA) 

M.B. Hayes Electric Corporation (Asheville, NC) ... 
McDowell Contractors, inc. (Nashville, TN) .... 
McLaughlin & Schulz; inc. (Marshall, MN) .. 
Modern Electric Co. (Statesville, NC) 


Municipal & industnal Pipe Services, Ltd. (Douglasville, GA)... 


Murray Paving Company, inc. (Whitesboro, NY)... 
Murray, Harry (Whitesboro, NY)........ 
Newman, Fred M. (Vienna, VA) .....0-0-- 


Sargent, Frederic B. (Pittsburgh, PA) 
SDaunders, George F. (High Point, NC) . 


Stone, Francis (Swanzey, NH).. 
Stuckey, Floyd D. (Winfield, KS)... 
Tow Brothers Const. 

Tow, James (Fairmont, MN) 

Toy, Daniel Lee (Utica, Ml) 
Tubre Enterprises (Bunkie, LA)... 








83-0047-00 
85-0062-03 
85-0024-02 


85-0071-03 
86-0010-00 
66-0010-00 
83-0040-04 
84-0023-00 


83-0007-02 
85-0069-00 
85-0069-02 
85-0019-02 
83-0060-00 
85-0056-00 
83-0044-01 
85-0053-00 
66-0004-00 
83-0002-02 
84-0025-00 
83-0048-02 
84-0023-04 
63-0060-01 
83-0007-03 
85-0022-00 
85-0019-00 
85-0019-01 
84-0025-01 
83-0036-00 
85-0064-00 
85-0064-01 
84-0013-01 
86-0004-01 
83-0050-01 
85-0018-00 
85-0018-01 
83-0007-01 
85-0022-02 
84-0007-01 
86-0047-00 
64-0014-00 
85-0049-00 
85-0004-00 
84-0006-01 
85-0053-01 
62-0601 
82-0408 
84-0032-00 
84-0032-01 
83-0072-01 
83-0041-00 
85-0058-00 
85-0018-02 
85-0049-01 
85-0065-00 
85-0054-02 
84-0023-06 
83-0001-00 
85-0019-03 
83-0036-01 
83-0006-01 
83-0006-00 
83-0006-02 
85-0063-00 
86-0004-02 
83-0064-00 
83-0064-01 
85-0020-01 
85-0017-02 
85-0063-02 
85-0056-01 
85-0015-01 
85-0058-01 
83-0007-04 
84-0028-01 
85-0054-00 
85-0054-01 
86-0010-03 
85-0062-01 
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08-20-84 
07-29-85 
02-24-86 
04-30-85 
03-12-85 
08-30-85 
12-10-85 
01-17-86 
03-06-86 
12-10-85 
12-10-85 
04-14-83 
01-15-86 
08-26-85 
03-07-86 
09-04-85 
08-26-85 
12-16-83 
12-19-85 
03-07-86 
02-25-86 
02-25-86 
04-12-84 
03-05-86 
03-05-86 
09-26-85 
07-22-83 
03-18-86 
10-11-84 
12-17-85 
03-07-86 
07-07-83 
10-04-84 
06-27-83 
03-04-86 
07-22-83 
04-12-84 
07-30-85 
09-26-85 
09-26-85 
10-04-85 
07-01-83 
07-29-85 
07-29-85 
02-14-85 
03-07-86 
07-07-83 
01-22-86 
01-22-86 
04-12-84 
07-30-85 
10-24-85 
03-18-86 
12-23-85 
03-07-86 
01-06-86 
01-11-85 
12-17-85 
10-07-82 


08-19-85 
08-19-85 
09-30-83 
11-29-83 
10-10-85 
01-22-86 
01-17-86 
02-24-86 
02-25-86 
01-15-86 
07-08-83 
12-19-85 
07-01-83 
06-06-83 
06-06-83 
06-06-83 
07-29-85 
03-07-86 
05-17-84 
05-18-84 
07-26-85 
12-10-85 
07-29-85 
03-18-86 
09-15-85 
10-07-85 
04-12-84 
08-26-85 
01-22-86 
01-22-86 
12-10-85 
07-29-85 | 








08-19-87 


Open 

Open 
04-29-88 
03-11-88 
04-18-87 
12-09-88 

Open 
03-05-89 
12-09-88 
12-09-88 
04-13-86 

Open 
08-25-88 
03-06-89 
09-03-88 
08-25-88 
12-15-86 
12-18-88 
03-06-89 
05-24-86 
05-24-86 
04-11-87 
03-04-89 
03-04-89 
09-25-88 
07-21-86 

Open 
10-10-87 
12-16-88 
03-06-89 
07-06-86 
10-03-87 
06-26-86 
03-03-89 
07-21-86 
04-11-87 

Open 
09-25-88 
09-25-88 
10-03-87 
06-30-86 

Open 


Open 
12-31-87 
03-06-89 
07-06-86 
08-31-86 
08-31-86 
04-11-87 

Open 
04-23-86 


Open 
12-22-88 
03-06-89 
01-05-89 
01-10-88 
12-16-88 
02-16-87 


10-18-86 
10-18-86 
09-29-86 
11-28-86 
10-09-88 
08-31-86 

Open 

Open 
01-31-87 
03-03-89 
07-07-86 
12-18-87 
06-30-86 
06-05-86 
06-05-86 
06-05-86 

Open 
03-06-89 
05-16-87 
05-17-87 
02-13-87 
12-09-68 

Open 


Open 
03-14-87 
10-06-68 
04-11-87 
08-26-88 
01-21-89 
01-21-89 


12-09-88 | 


Open 





§ 32.200(a). 

§ 32.300(b). 

§ 32.200(a) (b). 
§ 32.200(a). 

§ 32.200(a) 

§ 32.200(i). 

§ 32.200(a). 

§ 32.300(b). 

§ 32.200(a) (b) 
§ 32.200 (a) 

§ 32.200 (a). 

§ 32.200 (a)(b) 
§ 32.200 (a). 

§ 32.200 (a). 

§ 32.200 (a). 

§ 32.200 (a)(3). 
§ 32.200 (a). 

§ 32.200 (a). 

§ 32.200 (a)(3). 
§ 32.200 (a) 

§ 32.200 (i). 

§ 32.200 (e)(i) 
§ 32.200 (c)(i). 
§ 32.200 (a). 

§ 32.200 (a). 

§ 32.200 (a)(3) 
§ 32.200 (b)(c)(e)(i). 
§ 32.300 (b) 

§ 32.200 (a). 

§ 32.200 (a)(3). 
§ 32.200 (a) 

§ 32.200 (a). 

§ 32.200 (c)(i). 
§ 32.200 (a). 

§ 32.200 (a)(f). 
§ 32.200 (b)(c). 
§ 32.200 (c)(i). 
§ 32.300 (b) 

§ 32.200 (a)(3). 
§ 32.200 (a)(3). 
§ 32.200 (c)(i). 
§ 32.200 (a). 

§ 32.300 (b). 

§ 32.300(b). 

§ 32.200(a). 

§ 32.200(a). 

§ 32.200(a). 

§ 32.200(a). 

§ 32.200(a). 

§ 32.200(c)(i) 

§ 32.300(b). 

§ 32.200(a). 

§ 32.200/a). 

§ 32.200/a). 

§ 32.200(a). 

§ 32.200(a). 

§ 32.200(a). 

§ 32.200(a)(3). 
§ 32.200(b)(c)eX{i). 


§ 32.200(a). 

§ 32.200(a). 

§ 32.200(i). 

§ 32.200(a) 

§ 32.200(e)(i). 
§ 32.200(a). 

§ 32.300(b). 

§ 32.200(b) 

§ 32.200(a). 

§ 32.200(a)(f). 
§ 32.200(a). 

§ 32.200(a)(3). 
§ 32.200(a). 

§ 32.200(a)(f). 
§ 32.200(a)(f). 
§ 32.200(a)(f). 
§ 32.300(b). 

§ 32.200(a). 

§ 32.200(a). 

§ 32.200(a). 

§ 32.200(a)(3). 
§ 32.200(a)(3). 
§ 32.300(b). 

§ 32.300(b). 

§ 32.200(a)(3). 
§ 32.200(e)(i). 
§ 32.200(a)(c)(i). 
§ 32.200(a). 

§ 32.200(a). 

§ 32.200(a). 

§ 32.200(a) 

§ 32.300(b). 
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EPA MASTER LIST OF DEBARRED, SUSPENDED AND VOLUNTARILY ExCLUDED PERSONS—Continued 


Tubre Enterprises, inc. (Bunkie, LA) 

Tubre, Charles (Baton Rauge, LA). 

Tubre, Thomas (Bunkie, LA) 

Tucker Brothers Contracting Co. (Pelt City, At 
Tucker, Harold Ray (PellCity, AL) 

Tucker, Kenneth W. (Pell City, AL) 

Twedell, David Bruce (Gainesville, FL)... 

Ulland Brothers, inc. (Cloquet, MINN)... 

Ulland, Robert O. (Cloquet, MN)... 
Universal Engineering & Supply, tnc. Ts LA)... 
Universal Engineering (Sulphur, LA)... 

Universal Wheels (Sulphur, LA) 

Valentini, Joseph (Ypsilanti, M)...... 

Vanderhurst, William (Saratoga, CA)... 
Vryenhoek, Ralph D. (Pittsburgh, PA)... 

W.V. Pangborne & Co., inc. (Bala Cynwyd, 
Walker, Kenneth (Clifton, TN) 

Walsh, Charles T. (Huntington Bay, NY). 
Waistad, Merril (Huntington Beach, CA).... 
Watson Electrical Construction Co. (Wilson, Noy. 
Williams, G. Marvin (Ashevilie, a ei bicliac. 
Wilson, John Bruff (Lebanon, TN)... 

Wirt, David (Douglasville, GA) 


Wirt, Gordon D. (Douglasville, GA)... 2... 
Wirt, Judith C. (Douglasville, GA) 

Wolverine Disposal, inc. (Ypsilanti, Ml 

Zeigler, Beaty Stevens (Sumter, SC)... 

Zeigler Construction Co. (Sumter, SC) 


' D=Debarred; S = Suspended; VE = Voluntarily Excluded. 


{FR Doc. 86-7138 Filed 3-31-86; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


[CC Docket No. 86-81; Tariff FCC No. 2} 


Common Carrier Service, AT&T’s 
WATS Rates; Order Designating Issues 
for Investigation 


Adopted: March 13, 1986. 
Released: March 14, 1986. 


By the Chief, Common Carrier Bureau. 


. Introduction 


1. By an Order adopted March 13, 
1986,! the Commission has amended its 
access charge rules,” effective June 1, 
1986, to move closed end Wide Area 
Telecommunications Service {WATS} 
access lines from the common line . 
category to the special acress category. 
By this Order, pursuant to the 
Commission's direction in the WATS 
Access Order, under the authority of 
section 205{a) of the Communications 
Act, 47 U.S.C. 205{a),* the Common 


1 In the Matter of WATS-Related and Other 
Amendments of Part 69. Report and Order and 
Supplemental Notice of Proposed Rulemaking, CC 
Docket No. 86-1 (adopted March 13, 1986) (WATS 
Access Order). See also the Notice of Proposed 
Rulemaking in this proceeding. 51 FR 633 (1986) 
(WATS Access Notice). 

2 47 CFR Part 69. 

3 Section 205{a) prevides, in part, that, 
“Whenever. after full opportunity for hearing, upon 
a complaint or under an order for investigation and 
hearing made by the Commission on iis own 
initiative. the Commission shall be of the opinion 
that any charge, classification, regulation, or 


Carrier Bureau initiates an investigation 
into the reasonableness of American 
Telephone and Telegraph Company's 
(AT&T's) current rates for its WATS 
service in light of the revised access 
charge treatment of WATS closed ends. 
This Order also establishes a schedule 
for the filing of submissions by AT&T, 
and other interested parties, addressing 
the specific rates and issues herein 
discussed and designated for 
investigation. 


II. Background 


2. As more fully explained in the 
WATS Access Notice, WATS is a bulk- 
rated offering of switched long-distance 
services. Outward WATS or 
“OUTWATS" allows customers to place 
calls to preselected service areas, while 
“INWATS" or “800” Service, permits 
customers to receive calls from selected 
service areas without a charge to the 
calling party. For OUTWATS, the 
originating end of the service—a 
dedicated access line from the 
subscriber’s premises to the WATS 
screening office—is referred to as the 
“closed end.” The terminating end, 
where the call is delivered to an 
ordinary telephone subscriber, uses 
local exchange facilities in the same 
fashion as an ordinary Message 
Telephone Service (MTS) long-distance 


practice of any carrier or carriers is or will be in 
violation of any of the provisions of this Act, the 
Commission is authorized and empowered to 
determine and prescribe what will be the just and 
reasonable charge or the maximum or minimum, or 
maximum and minimem, or or charges to be 
thereafter observed . 


m 


oo OS PODS SVE OVOCOOSCIVOOIVIGOODH 


<% 
m 


§ 32.200(o)icNe}(). 


$32.200(c)(e). 

$ 32.200(c)fenii). 
Open } § 32.290(a}(b). 

§ 32.200{a). 

§ 32.300(b). 


call, and is referred to as the “open 
end.” Conversely, INWATS calls are 
originated by telephone subscribers over 
regular local loops and terminated over 
a dedicated access line to the INWATS 
customer's premises; the originating end 
of the service is the “open end” and the 
terminating end is the “closed end” of 
the service.* While both interstate and 
intrastate WATS services are available, 
separate access lines, dedicated to one 
or the other service; are utilized. 


3. The separations rules * apportion 
the investment in the intrastate and 
interstate WATS lines between the state 
and federal jurisdictions: historically the 
line portion has been allocated on the 
same basis as ordinary subscriber 
access lines {i.e., according to the 
Subscriber Plant Factor (SPF}) and the 
trunk portion on the basis of relative 
minutes of use. The Commission's 
access charge rules, absent substantial 
countervailing policy considerations, 
generally trea! carrier expenses in a 
manner that parallels their treatment 
under the separations rules. 
Accordingly, the line portion of closed- 


+ The WATS closed-end is generally comprised of 
a dedicated “line” portion {extending from the 
customer's premises to the serving local exchange 
central office) and a dedicated “trunk” portion 
(extending from that central office to the WATS 
serving office}. Additionally, the connection 
between the WATS serving office and AT&T's Point 
of Presence is completed by means of central office 
switching and other switched access functions. The 
traffic-sensitive switched access elements will 
continue to apply to WATS at the closed end to the 
extent switched access functions, such as local 
switching and transport are performed there. 

5 47 CFR Part 67. 





11106 


end WATS access lines has been 
included in the common line category 
along with regular subscriber lines, and 
the trunk portion has been included in 
the switched access transport element.® 
Pursuant to a recent Joint Board 
Recommendation adopted by the 
Commission, however, those separation 
rules have been changed so that, as with 
the special access lines used for private 
line service, the full costs associated 
with both the line and trunk portions of 
closed end WATS access lines will be 
directly assigned on a jurisdictional 
basis, effective June 1, 1986.7 

4. Under the existing access charge 
rules, consistent with the separation 
rules, the investment in closed end 
WATS lines has been included in the 
carrier common line (“CCL”) revenue 
requirement, and closed end WATS 
minutes are subject to the same per 
minute carrier common line charges as 
MTS and open end WATS access 
minutes.® As a consequence of the 
Commission's decision in the WATS 
Access Order to include these WATS 
lines in the special access category, 
beginning June 1, 1986, WATS closed 
end costs will no longer be included in 
the common line revenue requirement 
and closed end WATS minutes will no 
longer be subject to the catrier line 
charge. The local exchange carriers 
(LECs) will instead recover the costs of 
WATS closed end access lines through 
the imposition of flat, non-traffic 
sensitive charges.* Closed end WATS 
lines would also be subject to the 
special access surcharge, as well as to 
any applicable traffic sensitive switched 
elements for the local switching and 
transport performed at the closed end. 

4. Because WATS lines tend to have 
heavy interstate usage levels, the move 
from a usage-based to a flat rate method 
of recovering the fixed costs of the 
closed ends should substantially reduce 
the local access rates imposed on 
WATS closed ends, and thus AT&T's 


* For a history of the treatment of WATS line 
costs under the access charge plan, see WATS 
Access Notice at paras. 5-7. 

1 See MTS/WATS Market Structure and 
Amendment of Part 67, Recommended Decision and 
Order, CC Docket No. 78-72 and 80-286. Mimeo No. 
139 (released Oct. 8, 1985); Amendment of Part 67 
and MTS/WATS Market Structure, Decision and 
Order, CC Docket Nos. 80-286 and 78-72, FCC 85- 

_ 655 {adopted Dec. 18, 1985). 

® Both interstate and intrastate WATS 
subscribers have also been subject to end user 
subscriber line charges. 47. CFR 69.202(g). 

® The LECs will be filing revisions to their special 
and switched access tariffs on April 1, 1986, to be 
effective June 1,-1986, to. among other things, reflect 
the changes resulting from the Commission's direct 
assignment of WATS decisions. These access tariff 
changes will also reflect the reduction in the CCL 
rate attributable to the increase of the residential 
subscriber line charge to $2.00 as of June 1, 1986. 


costs of providing WATS to its 
customers. While we recognize that the 
flat per line special access charge, the 
special access surcharge and other new 
costs associated with providing the 
WATS closed end under the special 
access structure '° will to some degree 
offset these switched access cost 
savings, it nonetheless appears that the 
net result will be that AT&T's cost of 
providing WATS service under the new 
rules will be substantially reduced. A 
number of commenters in the WATS 
Access Order proceeding debated the 
possible effects of the proposed access 
charge changes of WATS rates. For its’ 
part, AT&T indicated that it did not 
intend to alter the current WATS 
structure or the price relationship 
between MTS and WATS as a 
consequence of the new access charge 
treatment of closed end WATS lines. 
Many other parties urged the 
Commission to direct AT&T to flow 
through its resulting cost savings to end 
users in the form of lower WATS rates. 
While the Commission declined to 
consider the WATS rate issue in the 
context of CC Docket No. 86-1, in the 
WATS Access Order the Commission 
directed the Common Carrier Bureau to 
initiate an investigation of AT&T's 
WATS rates in light of the special 
access treatment of WATS closed ends. 


Ill. Discussion 


5. Since AT&T's current WATS rates 
are presumably cost-based and earning 
at or above the authorized rate of 
return,'? the Bureau would expect, as 
many commenters suggest, that a failure 
by AT&T to reduce its WATS rates to 
flow through its savings in access costs 
is likely to result in unjust and 
unreasonably excessive and 
discriminatory prices to WATS 
customers in violation of sections 201(b) 
and 202(a) of the Communications Act, 
47 U.S.C. 201(b) and (202)(a).** It would 


10 We also recognize that as a result of the WATS 
Access Order decision to load more CCL costs onto 
terminating minutes and to treat all open end 
WATS minutes as terminating minutes for purposes 
of applying the CCL charge, AT&T's WATS service 
will in the future be making a larger contribution to 
carrier common line than it would have if 
terminating and originating carrier common line 
rates had remained equal. . 

'! See AT&T Comments at 8-9 and their Reply 
Comments at 7-8 filed on January 27, 1986 and 


* February 10, 1986, respectively, in CC Docket No. 


86-1. 

12 For instance, the WATS rate of return for 1984 
was 15.644 percent. See Annual FDC Report, 
submitted June 28, 1985. 

13 To the extent that the AT&T's April 15 tariff 
revisions to effect the flow through of reduced 
carrier common line.charges due to the subscriber 
line charge increase also adjust WATS rates to take 
account of direct assignment changes, the issues 
designated for investigation in this Order may be 
mooted. 
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also undermine the Commission's cost- 
based pricing policies intended to foster 
the development of competition in the 
interexchange marketplace. 

6. Of particular concern is the impact 
AT&T's WATS rates will have on 
WATS resellers. After direct assignment 
takes effect, WATS resellers will be 
subject to both traffic and non-traffic 
sensitive switched access charges on the 
closed end instead of the local business 
line charges. This change is premised on 
the fact that WATS resellers formerly 
paid a CCL-type contribution to the 
local exchange carrier as part of the 
WATS rate for use of local common 
lines. Under the principle that the local 
exchange company was entitled to only 
one such payment, the local business 
rate was applied rather than an access- 
type charge. As a result of the special 
access treatment of WATS closed ends, 
WATS resellers will no longer be 
receiving a service for which CCL 
charges have already been assessed, 
thus the generally higher switched 
access rates will apply at the closed 
end. Unless AT&T’s WATS rates are 
reduced to reflect the switched access 
cost savings, the result would appear to 
unfairly burden WATS resellers; AT&T 
will be charging WATS resellers rates 
which reflect carrier common line 
access costs not actually incurred, while 
those resellers will at the same time be 
obligated to pay carrier common line 
charges directly to the exchange carrier 
for the same service.'* We are also 
concerned about AT&T's monopoly 
“g00" Service and the potential that 
AT&T will both charge excessive rates 
to those customers and use the revenues 
derived from those rates to cross- 
subsidize its more competitive services. 

7. In this investigation we seek 


information from all parties on the 


reasonableness of the current WATS 
rates under general ratemaking 
principles as well as their effect on 
these broader policy issues. In 
particular, we ask that AT&T explain 
why, in light of the issues discussed 
above, the existing WATS rates, or any 
WATS rates which do not reflect the 
direct assignment of WATS closed ends 
would be just and reasonable, or, in the 
alternative, why the Commission should 
not direct AT&T to reduce its WATS 
rates from their current levels when the 


14 Under the phased-in approach adopted for the 
revised WATS reseller access rules, the changes 
will apply in full to all resold WATS lines put in 
service after the date the WATS Access Order is 
adopted. For those WATS lines already in place as 
of that date, resellers will be subject to all traffic 
sensitive access charges as of June 1, 1986, but 
relieved from payment of carrier common line 
charges until January 1, 1987. 
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revised.access rules for WATS closed 
ends take effect. Commenting parties 
should indicate whether they believe the 
Commission should, in the event AT&T 
does not voluntarily reduce the WATS 
rates, prescribe rates for this service and 
what rate levels they would consider to 
be reasonable. These parties should 
discuss all factors which bear upon 
these determinations, including those 
relating to rate of return issues. We will 
consider issuing a further information 
request specifying more precisely the 
information AT&T should submit as part 
of its direct case. In the event that this 
investigation is not concluded by June 1, 
we will issue an accounting order to 
permit refunds if rates are subsequently 
found to be excessive. 


III. Procedural Requirements 


8. For the reasons discussed above, 
and pursuant to Section 205(a) of the 
Communications Act, 47 U.S.C. 205(a), 
the Bureau designates AT&T's current 
WATS rates for investigation and 
designates the American Telephone and 
Telegraph Company as a party. This 
investigation will be conducted as a 
notice and comment proceeding. AT&T 
shall file its “Direct Case” on April 15, 
1986, addressing those rates and issues 
as discussed above. AT&T's “Direct 
Case” must present all the arguments 
and data supporting its position. Other 
parties commenting on AT&T's “Direct 
Case” may file “Oppositions to Direct 
Case” or “Comments on Direct Case” by 
April 30, 1986. Finally, AT&T's 
“Rebuital” to those oppositions and 
comments will be due on May 12, 1986. 
All submissions should include in their 
heading the title and docket number of 
this proceeding. 

9. An original and seven copies of all 
pleadings shall be filed with the 
Secretary of the Commission. In 
addition, one copy shall be delivered to 
the Commission's commercial copying 
firm, International Transcription 
Services, Inc. (ITS), located in Room 246, 
1919 M Street, NW., Washington, DC, 
Parties commenting on AT&T's “Direct 
Case” should also serve copies on 
AT&T. Interested persons may obtain 
copies of the pleadings from ITS. A 
complete set will also be made available 
for review or photocopying at the 
Commission's docket library in Room 
239, 1919 M Street, NW., Washington, 
DC 20554. 

10. Members of the general public who 
wish to express their views on the rates 
included in this investigation in an 
informal manner may do so by 
submitting one copy of their comments 
to the Secretary, Federal 
Communications Commission, 
Washington, DC 20554. The only 


requirement for such informal 
submissions is that they include the title 
of the proceeding in the heading. 

‘11. Ex parte contacts (i.e., written or 
oral communications with a 
Commissioner or Commission staff 
members which address the merits of a 
proceeding, both procedural and 
substantive) are permitted in this 
proceeding until a public notice of 
scheduled Commission consideration of 
a final Order is released or the final 
Order itself is issued. Written ex parte 
contacts must be filed with the 
Secretary for inclusion in the public file. 
A written summary of oral ex. parte 
presentations must be served on the 
Secretary and the Commission officials 
receiving each presentation. For other 
requirements, see generally § 1.1231 of 
the Commission's Rules, 47 CFR 1.1231. 


Federal Communications Commission. 
Albert Halprin, 

Chief, Common Carrier Bureau. 

[FR Doc. 86-7154 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


Federal Advisory Committee for the 
1987 ITU World Administrative Radio 
Conference for the Mobile Services; 
Meeting Notice 


March 26, 1986. 

The Seventh meeting of the Federal 
Advisory Committee for the 1987 Mobile 
World Administrative Radio Conference 
will be held on Friday, May 9, 1986, at 
9:30 A.M. in the Commission Meeting 
Room 856, 1919 M Street, NW., 
Washington, DC. 

The meeting agenda is: 

1. Approval of meeting agenda. 

J Approval of the summary record of 
the 

3. Report on administrative matters 
from designated federal employee. 

4. Progress reports and consideration 
of draft proposals from Ad Hoc Group 
Chairmen: 

(a) Aeronautical 
(b) Land Mobile 
(c) Maritime 

(d) Satellite 

(e) Steering 

5. Report on technical matters under 
consideration in the U.S. CCIR 
organization relevant to the Mobile 
WARC. 

6. Reports on international meetings 
bearing on the Moblie WARC. 

7. Other business. 

8. Selection of next meeting date. 

Anyone desiring further information 
should contact Gordon Hempton, FCC/ 
PRB at (202) 632-7175. These meetings 
are open to the public. 
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Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

[FR Doc. 86-7166 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


[Report No. 1577] 


Petitions for Reconsideration of 
Actions in Rulemaking Proceedings 


March 27, 1986. 

Petitions for reconsideration have 
been filed in the Commission rule 
making proceeding listed in.this Public 
Notice and published pursuant to 47 
CFR 1.429(e). The full text of these 
documents are available for viewing and 
copying in Room 239, 1919 M Street, 
NW.., Washington, DC, or may be 
purchased from the Commission’s copy 
contractor, International Transcription 
Service (202-857-3800). Oppositions to 
these petitions must be filed within 15 
days after publication of this Public 
Notice in the Federal Register. Replies to 
an opposition must be filed within 10 
days after the time for filing oppositions 
has expired. 

SUBJECT: Preemption of Local Zoning or 
Other Regulation of Receive-Only 
Satellite Earth Stations. (CC Docket No. 
85-87} Number of Petitions received: 1 
SUBJECT: Amendment of Section 
73.202{b), Table of Allotments, FM 
Broadcast Stations. (Santa Isabel, Puerto 
Rico and Christiansted, Virgin Islands) 
(MM Docket No. 85-211, RM-4740) 
Number of Petitions received: 2 


Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

{FR Doc. 86-7149 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-m 


Window Notice for the Filing of FM 
Broadcast Applications 


Report No. W-7 
Released: March 25, 1986 


Notice is hereby given that 
applications for vacant FM broadcast 
allotment(s) listed below may be 
submitted for filing during the period 
beginning April 7, 1986 and ending May 
7, 1986 inclusive. Selection of a 
permittee from a group of acceptable 
applicants will be by the Comparative 
Hearing process. = 


Channel—238 A 
Lafayette—LA 
Topsham—ME 


New Praque—MN 
Broadway—VA 





\ 
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Channel—252 A 
Oraibi—AZ 
Channel—255A 


Orlando—FL 

Jefferson—IA 

Dwight—IL 

Salisbury—MD 

Grand Rapids—MI 
i ord—MI 


Windsor—NC 
Upper Arlington—OH 
Millersburg—PA 


Federal Communications Commission. 
William J. Tricarico, 

Secretary. 

[FR Doc. 86-7167 Filed 3-31-86; 8:45 am] 
BILLING CODE 6712-01-M 


FEDERAL RESERVE SYSTEM . 


Bankvest, tnc., et al.; Formations of, 
Acquisitions by, and Mergers of Bank 
Holding Companies 


The companies listed in this notice 
have applied for the Board's approval 
under section 3 of the Bank Holding 
Company Act {12 U:S.C 1842) and 
§225.14 of the Board's Regulation Y [12 
CFR 225.14) to become a bank holding 
company or to acquire a bank holding 
company. The factors that are 
considered in acting on the applications 
are set forth in section 3({c) of the Act {12 
U:S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Beard of 
Governors. interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than April 21, 
1986. 

A. Federal Reserve Bank of 
Philadelphia (Thomas K. Desch, Vice 
President) 106-North 6th Street, 
Philadelphia, Pennsylvania 19105: 

1. Bankvest, Inc., Wilkes-Barre, 
Pennsylvania; to acquire 51.01 percent of 
the voting shares of Peoples National 
Bank of Edwardsville, Edwardsville, 
Pennsylvania. 


B. Federal Reserve Bank of Cleveland 
(Lee S. Adams, Vice President) 1455 East 
Sixth Street, Cleveland, Ohio 44101: 

1. Banc One Corporation, Columbus, 
Ohio; to merge with KYNB Bancshares, 
Inc., Lexington, Kentucky, thereby 
indirectly acquiring Citizens Union 
National Bank & Trust Company, 
Lexington, Kentucky. 


C. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street NW., Atlanta, Georgia 


30303: 

1. ABC Holding Company, Moultrie, 
Georgia; to acquire 100 percent of the 
voting shares of Farmers and Merchants 
Bank of Thomas County, Coolidge, 
Georgia. The comment period on this 
application ends April 23, 1986. 

2. Leeds Bancgroup, Inc., Birmingham, 
Alabama; to acquire 52.35 percent of the 
voting shares of The Fort Deposit Bank, 
Fort Deposit, Alabama. 


D. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSafle Street, Chicago, Minois 
60690: 

1. Tri-County Financial Group, Inc., 
Mendota, Illinois; to become a bank 
holding company by acquiring 100 
percent of the voting shares of First 
State Bank, Mendota, Illinois. The 
comment period on this application ends 
April 23, 1986. 


E. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. First Kansas Bancshares, Inc., 
Hutchinson, Kansas; to become a bank 
holding company by acquiring 100 
percent of the voting shares of The First 
National Bank of Hutchinson, 
Hutchinson, Kansas. 

2. Manhattan Banking Corporation, 
Manhattan, Kansas; to become a bank 
holding company by acquiring 99.67 
percent of the voting shares of Kansas 
State Bank, Manhattan, Kansas. 

Board of Governors of the Federal Reserve 
System, March 26, 1986. 

James McAfee, 

Associate Secretary of the Board. 

[FR Doc. 86-7073 Filed 3-31-86; 845 am] 
BILLING CODE 6210-01-M 


illinois Neighborhood Development 
Corp. et al.; Filing of Applications To 
Engage de Novo in Permissible 
Nonbanking Activities 


The companies listed in this notice 
have filed an application under 
§ 225.23(a)(1) of the Board's Regulation 
Y (12 CFR 225.23(a)(1)) for the Boand's 
approval under section 4{c}(8) of the 
Bank Holding Company Act (12 U.S.C. 


1843({c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a}) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbankiag 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 


Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board.of 
Governors. Interested persons may 
express their views.in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 


Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than April 23, 1986. 


A. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 


1. IMinois Neighborhood Development 
Corporation, Chicago, Hlinois; to engage 
de novo through its subsidiary TNI 
Development Corporation, Chicago, 
Illinois, in the organization, 
development and investment in low to 
middle income housing development 
projects pursuant to section 225.25(b)(6) 
of the Board's Regulation Y. The 
activities will be conducted in the State 
of Illinois. The comment period on this 
application ends April 21, 1986. 


2. Mahaska Investment Company, 
Oskaloosa, Iowa; to erigage de novo in 
providing data processing services 
pursuant to § 225.25(b)}(7) of the Board's 
Regulation Y. 
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Board of Governors of the Federal Reserve 
System, March 26, 1986. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 86-7072 Filed 3-31-86; 8:45 am] 
BILLING CODE 6210-01-M 


Ventura County National Bancorp, 
Oxnard, CA; Acquisition of Company 
Engaged in Permissible Nonbanking 
Activities 


The organziation listed in this notice 
has applied under § 225.23 (a)(2) or (f) of 
the Board’s Regulation Y (12 CFR 225.23 
(a}(2) or (f) for the Board's approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than April 21, 1986. 

A. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

-1. Ventura County National Bancorp, 
Oxnard, California; to retain Strathearn 
Cattle Company, Simi Valley, California, 
and thereby engage in making and 


servicing loans, pursuant to section 
225.25(b)(1) of Regulation Y. 

Board of Governors of the Federal Reserve 
System, March 26, 1986. 
James McAfee, 
Associate Secretary of the Board. 
[FR Doc. 86-7064 Filed 3-31-86; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control 


National Institute for Occupational 
Safety and Health, Center for 
Excellence in Construction Safety; 
Program Announcement and Notice of 
Availability of Funds for Fiscal Year 
1986 


The National Institute for 
Occupational Safety and Health 
(NIOSH), Centers for Disease Control, 
announces that competitive applications 
are being accepted to establish a Center 
for Excellence in Construction Safety. 
The Catalog of Federal Domestic 
Assistance number is 13.262. 


Authority 


This program is authorized under 
section 21(a) of the Occupational Safety 
and Health Act of 1970. Program 
regulations applicable to this 
cooperative agreement are set forth in 
Title 42, Part 87, of the U.S. Code of 
Federal Regulations entitled “National 
Institute for Occupational Safety and 
Health, Research and Demonstration 
Grants.” 


Availability of Funds 


It is expected that approximately 
$50,000 will be available in Fiscal Year 
1986 to fund one award. The award will 
be funded with a 12-month budget 
period and a 3-year project period. It is 
planned that $100,000 will be available 
each year in the second and third years. 
Continuation awards within the project 
period will be made on the basis of 
satisfactory progress in meeting project 
objectives and availability of funds. The 
funding estimate outlined above may 
vary and is subject to change. 


Eligible Applicants 


Eligible applicants are public and 
private non-profit universities and 
colleges which have a Department of 
Civil Engineering in an accredited 
College of Engineering. 


Type of Assistance 


Award resulting from this 
announcement will be a cooperative 
agreement. 
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Objectives and Collaborative Activities 


A. Objectives 


1. Introduce hazard control 
components into engineering curricula 
by drawing engineering expertise into 
the study of traumatic injury hazards. 

2. Promote hazard awareness and 
safety-related knowledge and skills 
specific to the construction industry. 

3. Promote consideration of safety 
issues during project design for the 
purpose of reducing injury during 
construction. 


B. Cooperative Activities 
1. Recipient Activities 


a. Develop course materials and teach 
undergraduate and graduate 
construction safety courses specifically 
tailored to the civil engineering student. 

b. Promote the adoption of the course 
materials by other civil engineering 
academic institutions and the American 
Society of Civil Engineering Education. 

c. Design and conduct projects related 
to the improvement of current 
construction practices that would 
develop design parameters to reduce 
trauma during the construction phase; 
ie., safety design in the construction of 
multistory structures. 

d. Facilitate adoption of safety design 
principles and practices by designers 
and architects. 

e. Facilitate and support interaction 
with major construction firms, trade 
associations, and labor unions to adopt 
trauma intervention techniques. 

f. Conduct continuing education 
seminars and training programs for 
current civil engineering and 
architectural practitioners, focusing on 
construction trauma intervention 
techniques and practices. 

g. Provide for participation of civil 
engineering students in construction 
research projects and safety 
construction activities. 

h. Develop a plan which describes 
methods to publish study results. 


2. NIOSH Activities 


a. Provide construction industry 
surveillance data and results of NIOSH 
construction, related and specific 
projects. 

b. Provide assistance in the 
preparation and review of construction 
safety course materials at the 
undergraduate and graduate levels. 

c. Provides assistance in conducting 
construction safety seminars, training 
programs, meetings with construction 
safety-related constituencies, etc. 

d. Provide assistance with protocol 
development and design of projects, 
experiments, and demonstrations that 
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would improve safety construction 
practices. 

e. Provide opportunities for civil 
engineering students to participate in 
construction projects, experiments, and 
demonstrations. 

f. Assist in development of a plan to 
present study results. 


Reports 

Progress reports will be submitted.on 
a quarterly basis for the first year, due 
30 days after each quarter; semiannually 
for the second and third year, due 30 
days after the semiannual period. 
Financial status reports are required no 
later than 90 days after the end of each 
budget period. Final financial status and 
progress reports are required 90 days 
after the end of the project period. 


Applications 
A. Copies—Place of Submission 


The original and two copies of the 
application should be submitted on 
Form PHS 5161-1 by May 23, 1986, to: 
Grants Management Branch, 
Procurement and Grants Office, Centers 
for Disease Control, Room 321, 255 East 
Paces Ferry Road NE. Atlanta, Georgia 
30305. 

Application forms should be available 
from your business office or may be 
obtained from the above address. 


B. Deadlines 


Applications shall be considered as 
meeting the deadline if they are either: 

1. Received on or before the deadline 
date, or 

2. Sent on or before the deadline date 
and received in time for submission to 
the independent review group. 
(Applicants should request a legibly- 
dated U.S. Postal Service postmark or 
obtain a legibly-dated receipt from a 
commercial carrier or U.S. Postal 
Service. Private metered postmarks shall 
not be acceptable as proof of timely 
mailing.) 
C. Late Applications 


Applications which do not meet the 
criteria in either paragraph 1 or 2 
immediately above are considered late 
applications and will not be considered 
in the current competition and will be 
returned to the applicant. 


D. Reviews 


Applications are not subject to review 
as governed by Executive Order 12372, 
Intergovernmental Review of Federal 
Programs, and are not subject to review 
under regulations (42 CFR Part 122, as 
amended, and Part 123) implementing 
the National Health Planning and 
Resources Development Act of 1974. 
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Review Criteria 


Applications will be reviewed and 
evaluated based on the evidence 
submitted which specifically describes 
the applicant's ability to meet the 
following criteria: 

A. Adequacy and completeness of the 
project plan and methodology, including 
a proposed schedule for accomplishing 
the activities and objectives. 

B. The qualifications and time 
allocation of the applicant's staff and 
the type and quality of facilities, 
equipment, and administrative support 
for the Center. 

C. How closely the project's objective 
fits the objective for which applications 
were invited. 

D. The cost-effectiveness of the 
project. 


Content of Application 


Applicants must include a narrative 
which details the following: 

A. A description of the applicant's 
understanding of the problem and 
purpose of the cooperative agreement. 

B. A plan describing how the 
applicant will establish a Center for 
Excellence in Construction Safety. The 
plan should include a schedule with 
time frames for accomplishing the 
activities and objectives of the 
cooperative agreement; a dissemination 
plan which describes methods to publish 
results, designates responsibilities for 
scientific publications, authors, 
summary documents, news releases, 
etc.; details as to how the applicant will 
interact with external constituencies; 
documentation of accreditation. 

C. The qualifications and time 
allocations of the faculty and staff, 
facilities, equipment, and administrative 
support for the Center for Excellence. 


Information 


information on application 
procedures, copies ef application forms, 
and other material may be obtained 
from: Mr. Luther Deweese, Grants 
Management Specialist, Procurement 
and Grants Office, Centers for Disease 
Control, 255 East Paces Ferry Road NE., 
Room 321, Atlanta, Georgia 30305, (404) 
262-6575 or FTS 236-6575. 

Technical assistance may be obtained 
from the sponsoring NIOSH Division in 
Morgantown, West Virginia: 

John B. Morgan, Director, Division of 
Safety Research, NIOSH, 944 Chestnut 
Ridge Road, Morgantown, West 
Virginia 26505, (304) 291-4595 or FTS 
923-4595. 

Ronald L. Stanevich, ‘Safety Engineer, 
Division of Safety Research, NIOSH, 
944 Chestnut Ridge Road, 


Morgantown, West Virginia 26505, 
(304) 291-4531 or FTS 923-4531 
Dated: March 24, 1986. 
L.W. Sparks, 
Executive Officer, National Institute for 
Occupational Safety & Health. 
[FR Doc. 86-7108 filed 3-31-86; 8:45 am] 
BILLING CODE 4160-19-m 


Food and Drug Administration 


[Docket No. 85M-0419) 


Premarket Approval of DEY-ViAL® 
Sterile Saline Solution 


AGENCY: Food and Drug Administration. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing its 
approval of the application by Dey 
Laboratories, Inc., Concord, CA, for 
premarket aproval, under the Medical 
Device Amendments of 1976, of the 
DEY-VIAL?® Sterile Saline Solution for 
use in rinsing, heat disinfection, and 
storage of soft (hydrophilic) contact 
lenses. After reviewing the 
recommendation of the Ophthalmic 
Devices Panel, FDA's Center for Devices 
and Radiological Health (CDHR) 
notified the applicant of the approval of 
the application. 


DATE: Petitions for administrative 
review by May 1, 1986. 

ADDRESS: Written requests for copies of 
the summary of safety and effectiveness 
data and petitions for administrative 
review to the Dockets Management 
Branch {HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857. 


FOR FURTHER INFORMATION CONTACT: 
Richard E. Lippman, Center for Devices 
and Radiological Health (HFZ-460). 
Food and Drug Administration, 8757 
Georgia Ave., Silver Spring, MD 20910, 
301-427-7940. 


SUPPLEMENTARY INFORMATION: On 
November 20, 1984, Dey Laboratories, 
Inc., Concord, CA 94518, submitted to 
CDRH an application for premarket 
approval of the DEY-VIAL® Sterile 
Saline Solution. The device is intended 
for use in the rinsing, heat disinfection, 
and storage of soft (hydrophilic) contact 
lenses. 

_On July 15, 1985, the Ophthalmic 
Devices Panel, an FDA advisory 
committee, reviewed and recommended 
approval of the application. On August 
16, 1985, CDRH approved the 
application by a letter to the applicant 
from the Director of the Office of Device 
Evaluation, CDRH. 





Federal Register / Vol. 51, No. 62 / Tuesday, April 1, 1986 / Notices 


A summary of the safety and 
effectiveness data on which CDRH 
based its approval is on file in the 
Dockets Management Branch (address 
above) and is available from that office 
upon written request. Requests should 
be identifed with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. 

A copy of all approved labeling is 
available for public inspection at 
CDRH—contact Richard E. Lippman 
(HFZ-460), address above. 

The labeling of the DEY-VIAL® Sterile 
Saline Solution states that the solution 
is indicated for use in the rinsing, heat 
disinfection, and storage of soft 
(hydrophilic) contact lenses. 
Manufacturers of soft (hydrophilic) 
contact lenses that have been approved 
for marketing are advised that whenever 
CDRH publishes a notice in the Federal 
Register of CRRH's approval of a new 
solution for use with an approved soft 
contact lens, the manufacturer of each 
lens shall correct its labeling to refer to 
the new solution at the next printing or 
at any other time CDRH prescribes by 
letter to the contact lens manufacturer 
or PMA holder. Such notice informs new 
users of soft contact lenses of 
appropriaté solutions for use in the care 
of soft contact lenses, and avoids use of 
inappropriate proudcts, such as 
solutions intended for use with hard 
contact lenses only. The restrictive 
labeling needs to be updated 
periodically, however, to comply with 
the Federal Food, Drug, and Cosmetic 
Act (the act) (21 U.S.C. 301 et seq.), and 
regulations thereunder, and with the 
Federal Trade Commission Act (15 
U.S.C. 41-58), as amended. 


Opportunity for Administrative Review 


Section 515(d)(3) of the act (21 U.S.C. 
360e(d)(3)) authorizes any interested 
person to peitition, under section 515(g) 
of the act (21 U.S.C. 360e{g)), for 
administrative review of CDRH's 
decision to approve this application. A 
petitioner may request either a formal 
hearing under Part 12 {21 CFR Part 12) of 
FDA's administrative practices and 
procedures regulations or a review of 
the application and CDRH's action by 
an independent advisory committee of 
. experts. A peitition is to be in the form 
of a petition for reconsideration under 
§ 10.33(b) (21 CFR 10.33(b)). A petitioner 
shall identify the form of review 
requested (hearing or independent 
advisory committee) and shall submit 
with the petition supporting data and 
information showing that there is a 
genuine and substantial issue of 
material fact for resolution through 
administrative review. After reviewing 


the petition, FDA will decide whether to 
grant or deny the petition and will 
publish a notice of its decision in the 


- Federal Register. If FDA grants the 


petition, the notice will state the issue to 
be reviewed, the form of review to be 
used, the persons who may participate 
in the review, the time and place where 
the review will occur, and other details. 

Petitioners may, at any time on or 
before May 1, 1986, file with the Dockets 
Management Branch (address above) 
two copies of each petition and 
supporting data and information, 
identified with the name of the device 
and the docket number found in 
brackets in the heading of this 
document. Received petitions may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 

This notice is issued under the Federal 
Food, Drug, and Cosmetic Act {secs. 
515(d), 520(h), 90 Stat. 554-555, 571 (21 
U.S.C. 360e(d), 360(h))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10) and 
redelegated to the Director, Center for 
Devices and Radiological Health (21 
CFR 5.53). 


Dated: March 25, 1986. 
John C. Villferth, 
Director, Center for Devices and Radiological 
Health. 
{FR Doc. 86-7082 Filed 3-31-86; 8:45 am} 
BILLING CODE 4160-01-M 


Health Resources and Services 
Administration 


Task Force on Organ Transplantation; 
Meeting 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following national advisory body 
scheduled to meet during the month of 
April 1986: 

Name: Task Force on Organ 

Transplantation 
Date and Time: April 18, 1986 10:00 a.m. 
Place: Holiday Inn, O’Hare Airport, 

Chicago, Illinois 60018 

The entire meeting is open to the 
public. 

Purpose: The Task Force on Organ 
Transplantation is required to conduct 
comprehensive examinations of the 
medical, legal, ethical, economic, and 
social issues presented by human organ 
procurement and transplantation; 
including an assessment of 
immunosuppressive medications used to 
prevent organ rejection in transplant 
patients. Reports on these issues are 
required to be submitted to the 
Department of Health and Human 
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Services and the Congress later this 
year. 

Agenda: The Task Force will conclude 
discussions of its year-long examination 
of issues in organ transplantation and 
will consider its final report and 
recommendations that will be submitted 
to the Secretary of the Department of 
Health and Human Services and to the 
Congress. 

Anyone wishing to obtain a roster of 
members, minutes of meetings, or other 
relevant information should write to or 
contact Ms. Linda D. Sheaffer, Executive 
Director, Office of Organ Procurement 
and Transplantation, Office of the 
Administrator, Health Resources and 
Services Administration, Room 17-60, 
Parklawn Building, 5600 Fishers Lane, 
Rockville, MD 20857, telephone (301) 
443-5911. 

Agenda items are subject to change as 
priorities dictate. 


Dated: March 26, 1986. 
Jackie E. Baum, 
Advisory Committee Management Officer, 
HRSA. 
[FR Doc. 86-7081 Filed 3-31-86; 8:45 am] 
BILLING CODE 4160-16-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[F-14882-B] 


Alaska Native Claims Selection; Gana-a 
*Yoo, Ltd. 


In accordance with Departmental 
regulation 43 CFR 2650.7(d), notice is 
hereby given that a decision to issue 
conveyance under the provisions of Sec. 
14(a) of the Alaska Native Claims 
Settlement Act of December 18, 1971 
(ANCSA), 43 U.S.C. 1601, 1613{a), wil! be 
issued to Gana-a "Yoo, Limited for 
approximately 225 acres. The lands 
involved are in the vicinity of Koyukuk, 
within T. 7 S., R. 5 E., Kateel River 
Meridian, Alaska. 

A notice of the decision will be 
published once a week for four (4) 
consecutive weeks, in the FAIRBANKS 
DAILY NEWS-MINER. Copies of the 
decision may be obtained by contacting 
the Bureau of Land Management, Alaska 
State Office, 701 C Street, Box 13, 
Anchorage, Alaska 99513. ((907) 271- 
5960). 

Any party claiming a property interest 
which is adversely affected by the 
decision shall have until May 1, 1986 to 
file an appeal. However, parties 
receiving service by certified mail shall 
have 30 days from the date of receipt to 
file an appeal. Appeals must be filed in 
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the Bureau of Land Management, 
Division of Conveyance Management 
(960), address identified above, where 
the requirements for filing an appeal can 
be obtained. Parties who do not file an 
appeal in accordance with the 
requirements of 43 CFR Part 4, Subpart E 
shall be deemed to have waived their 
rights. 

Helen Burleson, 

Section Chief, Branch of ANCSA 
Adjudication. 

[FR Doc. 86-7090 Filed 3-31-86; 8:45 am] 
BILLING CODE 4310-JA-M 


In accordance with Departmental 
regulations 43 CFR 2650.7(d), notice is 
hereby given that a decision to issue 
conveyance under the provisions of sec. 
14{a) of the Alaska Native Claims 
Settlement Act of December 18, 1971 
(ANCSA), 43 U.S.C. 1601, 1613(a), will be 
issued to Seldovia Native Association, 
Inc., for approximately 2 acres. The 
lands involved are in the vicinity of 
Homer, Alaska. 


Gull Island, T. 7 S., R. 12 W., Seward 
Meridian, Alaska 

A notice of the decision will be 
published once a week for four (4) 
consecutive weeks, in the KODIAK 
DAILY MIRROR. Copies of the decision 
may be obtained by contacting the 
Bureau of Land Management, Alaska 
State Office, 701 C Street, Box 13, 
Anchorage, Alaska 99513 ((907) 271- 
5960). 

Any party claiming a property interest 
which is adversely affected by the 
decision shall have until May 1, 1986 to 
file an appeal. However, parties 
receiving service by certified mail shall 
have 30 days from the date of receipt to 
file an appeal. ~ 

Appeals must be filed in the Bureau of 
Land Management, Division of 
Conveyance Managment (960), address 
identified above, where the 
requirements for filing an appeal can be 
obtained. Parties who do not file an 
appeal in accordance with the 
requirements of 43 CFR Part 4, Subpart 
E, shall be deemed to have waived their 
rights. 

Olivia Short, 

Section Chief, Branch of ANCSA 
Adjudication. 

[FR Doc. 86-7091 Filed 3-31-86; 8:45 am] 
BILLING CODE 4310-JA-M 


Request for Public Comment on 
Environmental Analysis, Fair Market 
Value and Maximum Economic 
Recovery; North Dakota 

Emergency Coal Lease Application M 
68608(ND)—the Coteau Properties Co. 


AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Notice. 


SUMMARY: The Bureau of Land 
Management requests public comment 
on the fair market value of certain coal 
resources it proposes to offer for 
competitive lease sale. 

The land included in Coal Lease 
Application M 68608(ND) is located 
approximately 7 miles north of Beulah, 
Mercer County, North Dakota, described 
as follows: 


T. 145 N., R. 87 W., 5th P.M. 
Sec. 20, NW%. 
160 acres. 


The economically recoverable coal 
seam in this tract is the Beulah-Zap 
seam. This seam ranges from 5 to 20 feet 
in thickness and averages 17.2 feet. The 
tract contains an estimated 2.895 million 
tons of recoverable lignite. The Beulah- 
Zap seam averages (as-received) 6,800 
BTU/Ib. with 38.1 percent moisture, 0.7 
percent sulfur, and 5.6 percent ash. 

The public is invited to submit written 
comments on the environmental 
analysis, fair market value and the 
maximum economic recovery of the 
tract. 

In addition, notice is also given that a 
public hearing will be held on 
Wednesday, April 30, 1986, on the 
environmental assessment, the proposed 
lease sale, fair market value and 
maximum economic recovery on the 
above least tract. 

DATES: Comments must be received on 
or before April 30, 1986. The public 
hearing will be held at 1:00 p.m. on the 
same date, at the Bureau of Land 
Management, Gate City Building, 
Community Room, 204 Sims Street, 
Dickinson, North Dakota. 


ADDRESSES: For more complete data on 
this tract, please contact Jeanette Bejot 
(telephone 406-657-6875), Bureau of 
Land Management, Montana State 
Office, 222 North 32nd Street, P.O. Box 
36800, Billings, Montana 59107. Copies of 
the environmental assessment are 
available at this address or at the BLM 
Dickinson District Office, 204 Sims 
Street, P.O. Box 1229, Dickinson, North 
Dakota 58602. 


SUPPLEMENTARY INFORMATION: In 
accordance with the Federal Coal 
Management regulations 43 CFR Parts 
3422 and 3425, not less than 30 days 
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prior to the publication of a notice of 
sale, the Secretary shall solicit public 
comments on fair market value 
appraisal and maximum economic 
recovery and on factors that may affect 
these two determinations. Proprietary 
data marked as confidential may be 
submitted to:the Bureau of Land 
Management in response to this 
solicitation of public comments. Data so 
marked shall be treated in accordance 
with the laws and regulations governing 
the confidentialtiy of such information. 
A copy of the comments submitted by 
the public on fair market-value and 
maximum economic recovery, except 
those portions identified as proprietary 
by the author and meeting exemptions 
stated in the Freedom of Information 
Act, will-be available for public 
inspection at the Bureau of Land 
Management, 222 North 32nd Street, 
Billings, Montana during regular 
business hours (9:00 a.m. to 4:00 p.m.) 
Monday through Friday. 

Comments should be sent to the 
Bureau of Land Management at P.O. Box 
36800, Billings, Montana 59107 and 
should address, but not necessarily be 
limited to, the following information: 

1. The quality and extent of the coal 
resource; 

2. The mining method or methods 
which would achieve maximum 
economic recovery of the coal, including 
specification of seams to be mined and 
the most desirable timing and rate of 
production; 

3. The quantity of coal; 

4. If this tract should be evaluated as 
part of a larger mining unit {i.e., a tract 
which does not in itself form a logical 
mining unit); 

5. The configuration of any larger 
mining unit of which the tract may be a 
part; : 

6. Restrictions to mining which may 
affect coal recovery; 

7. The price that the mined coal would 
bring in the market place; 

8. Costs, including mining and 
reclamation, of producing the coal; 

9. The interest rate at which 
anticipated income streams should be 
discounted, either in the absence of 
inflation or with inflation, in which case 
the anticipated rate of inflation should 
be given; 

10. Depreciation and other accounting 
factors; ; 

11. The value of any surface estate 
where held privately; 

12. Documented information on the 
terms and conditions of recent and 
similar coal land transactions in the 
lease sale area; and 

13. Any comparable sales data of 
similar coal lands. 
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The values given above may or may 
not change as a result of comments 
received from the public and changes in 
market conditions between now and 
when final economic evaluations are - 
completed. 

. Dated: March 21, 1986. 
Marvin LeNoue, 
Acting State Director. 
[FR Doc. 86-7107 Filed 3-31-86; 8:45 am] 
BILLING CODE 4310-DN-M 


Proposed Devers-Palo Verde 
Transmission Project: Scoping 
Meetings — 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Scoping meetings scheduled for 


EIS and EIR covering proposed project. 


SUMMARY: Pursuant to section 102{c) of 
the National Environmental Policy Act 
of 1969 (NEPA), a series of scoping 
meetings wil! be conducted jointly by 
the Bureau of Land Management, 
California Desert District, and the 
California Public Utilities Commission 
to provide and receive public 
information relative to the Devers-Palo 
Verde Transmission project proposed by 
Southern California Edison. 
SUPPLEMENTARY INFORMATION: The . 
Bureau of Land Management, California 
Desert District (BLM), and the California 
Public Utilities Commission (CPUC) will 
jointly conduct public scoping meetings 
in advance of preparing both an 
Environmental Impact Statement (EIS) 
and an Environmental Impact Report 
(EIR) covering the Southern California 
Edison proposal to construct and 
operate the Devers-Palo Verde 
Transmission Project: 

The public meetings will be conducted 
at the following locations and times in 
California and Arizona: 


Wednesday, April 16, 1986 1 p.m.—3 


pl a 
City Council] Chambers—3900 Main 
Street—Riverside, California 
Thursday, April 17, 1986 7:30 p.m.—9 


p.m. 

Multi-Purpose Room—11711 West 
Drive—Desert Hot Springs, 
California 

Tuesday, April 22, 1986 7 p.m.—9 p.m. 

Ruth Brown Auditorium—241 N. 

Seventh Street—Blythe, California 
Wednesday, April 23, 1986 7 p.m.—9 


p.m. 

Ruth Fisher Elementary School 
Community Building—38201 W. 
Indian School Road—Tonopah, 
Arizona 

Southern California Edison (SCE) is 

proposing to build a second Devers-Palo 


Verde 500 KV transmission line from the 
Devers substation north of Palm Springs, 
CA, to the Palo Verde Nuclear Energy 
Generating Station, about 40 miles 
southeast of Phoenix, AZ. Additionally, 
SCE will be reconducting its existing 220 
KV transmission line between the 
Devers substation and the San 
Bernardino substation in San Bernadino, 
CA and its Vista substation in Grand 
Terrace, CA. 

FOR FURTHER INFORMATION AND MEETING 
CONFIRMATION CONTACT: 


Bill Collins, Bureau of Land 
Management, California Desert 
District, 1695 Spruce Street, Riverside, 
CA 92507 (714) 351-6373 

Mike Burke, California Public Utilities 
Commission, 926 J Street, Suite 1400, 
Sacramento, CA 958-4 (916) 322-7316 
Dated: March 25, 1986. 

William A. Kennedy, 

Acting District Manager. 

[FR Doc. 86-7219 Filed 3-31-86; 8:45 am] 

BILLING CODE 4310-40-M 


Utah; Availability of Record of 
Decision for PR Spring Combined 
Hydrocarbon Lease Conversions 


AGENCY: Bureau of Land Management 
(BLM), Interior. 

ACTION: Notice of Availability,PR 
Spring Combined Hydrocarbon Lease 

Conversion Record of Decision. 


SUMMARY: In accordance with 40 CFR 
1506.6(b), notice is hereby given of the 
availability of the Record of Decision for 
proposed lease conversions as 
discussed in the PR Spring Combined 
Hydrocarbon Lease Conversions 
Environmental Impact Statement (EIS). 
Proponents of ten tar sand projects 
have filed applications with the Bureau 
of Land Management (BLM) to convert 
existing oil and gas leases within the PR 
Spring and Hill Creek Special Tar Sand 
Areas (STSA's) to combined 
hydrocarbon leases in accordance with 
the Combined Hydrocarbon Leasing Act 
of 1981. The application area is located 
in Uintah County south of Vernal, Utah. 
In-situ and surface mining methods 
would be employed. Nearly 35,500 acres 
of public land are involved in the lease 
coversion process. The final EIS 
(published in October, 1985) analyzed 
the possible invironmental impacts that 
would result from the development of 
these ten projects on both a site specific 
and cumulative basis. The Record of 
Decision documents the decisions made 
concerning the lease conversion 
applications. 
DATE: Copies will be available for public 
inspectiom beginning on March 31, 1986 
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in the Public Room at the Utah State 
Office in Salt Lake City, Utah and at the 
Verna! District Office in Vernal, Utah. 


ADDRESSES: 


Utah State Office, Bureau of Land 
Management, 324 South State Street, 
CFS Financial Center, Salt Lake City, 
Utah 84111-2303. 

Vernal District, Bureau of Land 
Management, 170 South 500 East, 
Vernal, Utah 84078. 


FOR FURTHER INFORMATION CONTACT: 


Ronald Bolander, Utah State Office, 
Telephone (801) 524-3133 or 
Lloyd Ferguson, Vernal District 
Manager, Telephone (801) 789-1362. 
SUPPLEMENTARY INFORMATION: A limited 
number of single copies of the Record of 
Decision are available upon request 
from Mr. Bolander at the Utah State 
Office. 


Dated: March 25, 1986. 
James A. Moorhouse, 
Acting State Director. 
[FR Doc. 86-7112 Filed 3-31-86; 8:45 am] 
BILLING CODE 4320-DQ-M 


Request for Expressions of interests 
for Oil Shale Lands; Utah 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Request for Expressions of 
Interest for Oil Shale Lands Near 
Vernal, Utah. 


summary: On December 30, 1985, 
companies holding interest in oil shale 
leases on public land in Utah commonly 
known as U-A and U-B relinquished 
those interests back to the Federal 
government. With the relinquishment of 
U-A and U-B several options are 
available to the Bureau of Land 
Management regarding disposition of 
these properties. Options currently being 
explored include the issuance of new oil 
shale leases or use of the facilities for 
purposes other than oil shale. BLM's 
Utah State Office is seeking persons or 
companies interested in these properties 
for appropriate beneficial uses, subject 
to applicable legal requirements. 
SUPPLEMENTARY INFORMATION: A limited 
number of draft option papers and 
listings of surface facilities on the 
properties are available at the Utah 
State Office. 

DATE: Expressions of interest must be 
received at the Utah State Office by 
May 2, 1986. 

ADDRESS: Written expressions of 
interest should be sent to: Roland G. 
Robison, State Director, Utah, Bureau of 
Land Management, CFS Financial 
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Center, 324 South State Street, Suite 301, 
Salt Lake Gity, Utah 84111-2303. 
FOR FURTHER INFORMATION CONTACT: 
Ronald Bolander, Bureau of Land 
Management, Utah State Office, CFS 
Financial Center, 324 South State Street, 
Suite 301, Salt Lake City, Utah 84111- 
2302, (801) 524-3133. 

Date: March 25, 1986. 
James A. Moorhouse, 
Acting State Director. 
[FR Doc. 86-7113 Filed 3-31-86; 8:45 am] 
BILLING CODE 4320-D0-M 


Filing of Plats of Survey: Oregon/ 
Washington 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


summary: The plats of survey of the 


following described lands have been 
officially filed in the Oregon State 
Office, Portland, Oregon, on February 
27, 1986. 


Willamette Meridian 
OR T.4N., R.3 W. 
WAT. 8N., R. 16 E. 

All of the above listed plats represent 
dependent resurveys, and subdivisional 
lines. 

FOR FURTHER INFORMATION CONTACT: 
Bureau of Land Management, 825 N.E. 
Multnomah Street, P.O. Box 2965, 
Portland, Oregon 97208. 


Dated: March 21, 1986. 
B. LaVelle Black, 
Chief, Branch of Lands and Minerals 
Operations. 
[FR: Doc. 86-7109 Filed 3-31-86; 8:45 am] 
BILLING CODE 4310-33-M 


Wyoming: Filing of Plats of Survey 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Filing of Plats of Survey. 


SUMMARY: The plats of survey of the 
following described lands were 
officially filed in the Wyoming State 
Office, Bureau of Land Management, 
Cheyenne, Wyoming, effective 10:00 
A.M., March 20, 1986. 


Sixth Principal Meridian 
T. 45 N., R. 69 W. 

The plat representing the dependent 
resurvey of the east and north 
boundaries, and the subdivisional lines, 
T. 45 N., R. 69 W., Sixth Principal 


Meridian, Wyoming, Group No. 420, was 
accepted March 14, 1986. 


T. 46 N., R. 69 W. 


The plat representing the dependent 
resurvey of the east and north 
boundaries, and the subdivisional lines, 
T. 46 N., R. 69 W., Sixth Principal 
Meridian, Wyoming, Group No. 420, was 
accepted March 14, 1986. 


T. 45 N., R. 70 W. 


The plat representing the corrective 
dependent resurvey of a portion of the 
Eleventh Standard Parallel North, and 
the dependent resurvey of a portion of 
the north boundary, the east and west 
boundaries, and the subdivisional lines, 
T. 45 N., R. 70 W., Sixth Principal 
Meridian, Wyoming, Group No. 420, was 
accepted March 14, 1986. 


T. 47 N., R. 70 W. 


The plat representing the dependent 
resurvey of a portion of the south 
boundary, the east, west and north 
boundaries, and the subdivisional lines, 
T. 47 N., R. 70 W., Sixth Principal 
Meridian, Wyoming, Group No. 420, was 
accepted March 14, 1986. 


T. 52 N., R. 104 W. 


The plat representing the dependent 
resurvey of portions of Tract Nos. 43 
and 44, and the metes and bounds 
survey of Tracts 83, 84 and 85, T. 52 N., 
R. 104 W., Sixth Principal Meridian, 
Wyoming, Group No. 471, was accepted 


_March 14, 1986. 


These surveys were executed to meet 
certain administrative needs of this 
Bureau. 

ADDRESS: All inquiries concerning these 
lands should be sent to the Wyoming 
State Office, Bureau of Land 
Management, P.O. Box 1828, 2515 
Warren Avenue, Cheyenne, Wyoming 
82003. 


Dated: March 20, 1986. 
Richard L. Oakes, 
Chief Gadastral Surveyor for Wyoming. 
[FR Doc. 86-7105 Filed 3-31-86; 8:45 am] 
BILLING CODE 4310-22-M 


National Park Service 


National Register of Historic Places; 
Notification of Pending Nominations 


Nominations for the following 
properties being considered for listing in 
the National Register were received by 
the National Park Service before March 
22, 1986. Pursuant to § 60.13 of 36 CFR 
Part 60 written comments concerning the 
significance of these properties under 
the National Register criteria for 
evaluation may be forwarded to the 
National Register, National Park 
Service, U.S. Department of the Interior, 
Washington, DC 20243. Written 
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comments should be submitted by April 
16, 1986. 

Carol D. Shull, 

Chief of Registration, National Register. 


ARIZONA 


Coconino County 


Flagstaff, Arizona Lumber and Timber 
Company Office (lagstaff MRA), 1 
Riordan Rd. 

Flagstaff, Brannen—Devine House (Flagstaff 
MRA), 209 E. Cottage 

Flagstaff, C & M Garage (Flagstaff MRA), 204 
S. Milton Rd. 

Flagstaff, Campbell, H. E., House (Flagstaff 
MRA), 215 N. Leroux 

Flagstaff, Coconino County Hospital 
Complex (Flagstaff MRA), Fort Valley Rd. 

Flagstaff, Flagstaff Armory (Flagstaff MRA), 
503 S. Milton 

Flagstaff, Flagstaff Townsite Historic 
Residential District (Flagstaff MRA), 
Roughly bounded by Toltec, Humphreys, 
and Cherry Sts. and Sante Fe Ave. 

Flagstaff, Francis, D. M., House (Flagstaff 
MRA), 1456 Meade Ln. 

Flagstaff, House at 310 S. Beaver (Flagstaff 
MRA), 310 S. Beaver 

Flagstaff, House at 607 Grand Canyon 
Avenue (Flagstaff MRA), 607 Grand 
Canyon Ave. 

Flagstaff, House at 720 Grand Canyon 
Avenue (Flagstaff MRA), 720 Grand 
Canyon Ave. 

Flagstaff, Koch, I. B., House (Flagstaff MRA), 
7 Riordan Rd. ; 

Flagstaff, La Ciudad de Mexico Grocery 
(Flagstaff MRA), 217 S. San Francisco 

Flagstaff, North End Historic Residential 
District (Flagstaff MRA), Roughly bounded 
by Humphreys, Verde, Hunt, Cherry, and 
Elm Sts. 

Flagstaff, Our Lady of Guadalupe Church 
(Flagstaff MRA), 302 S. Kendrick 

Flagstaff, Presbyterian Church Parsonage 
(Flagstaff MRA), 15 E. Cherry 

Flagstaff, Prochnow House (Flagstaff MRA), 
304 S. Elden 

Flagstaff, Rai/road Addition Historic District 
(Boundary Increase) (Flagstaff MRA), 
Roughly bounded by Santa Fe RR tracks, 
San Francisco and Beaver Sts., and alley S. 
of Phoenix Ave. 

Flagstaff, Wilson, Charles, Jr., House 
(Flagstaff MRA), 100 Wilson Dr. 


DISTRICT OF COLUMBIA 

Washington, Banneker Recreation Center, 
2500 Georgia Ave. NW 

FLORIDA 


Pinellas County 
St. Petersburg, Dennis Hotel, 226 First Ave. N. 


GEORGIA 


Barrow County 


Winder, Athens—Candler—Church Street 
Historic District, Roughly bounded by 
Athens, Betts, Church, and Candler Sts. 


Harris County 


Pine Mountain, Chipley—Pine Mountain City 
Hall, McDougal Ave. 





Federal Register / Vol. 51, No. 62 / Tuesday, April 1, 1986 / Notices 


Lamar County 


Barnesville, Barnesville Depot, Plaza Way 
and Main St. 


Troup County 


Hogansville vicinity, Phillips—Sims House, 
GA 54 ps 


Ware County 


Waycross, Phoenix Hotel, 201-222 Pendleton 
St. 


KENTUCKY 


Jefferson County 


Louisville, Schnerkert, Valentine, House, 1234 
Lexington Rd. 


Kenton County 


Covington, Holy Cross Church and School 
Complex—Latonia, Church St. 


MAINE 


Androscoggin County 


Lewiston, U.S. Post Office—Lewiston Main, 
49 Ash St. 


Hancock County 


Bar Harbor, U.S, Post Office—Bar Harbor 
Main, Cottage St. 


Kennebec County 


Augusta, Adams, D.V., Co.—Bussell & 
Weston (Augusta Central Business District 
MRA), 190 Water St. 

Augusta, Doughty Block (Augusta Central 
Business District MRA), 265 Water St. 

Augusta, Journal Building (Augusta Central 
Business District MRA}, 325—331 Water 
St. 

Augusta, Kresge Building (Augusta Central 
Business District MRA), 241.—249 Water 
St. 

Augusta; Libby—Hill Block (Augusta Central 
Business District MRA), 227—233 Water 
St. 

Augusta, Masonic Hall (Augusta Central 
Business District MRA), 313-—321 Water 
St. 

Augusta, Noble Block (Augusta Central 
Business District MRA), 186 Water St. 

Augusta, Sturgis & Haskell Block (Augusta 
Central Business District MRA), 180—182 
Water St. 

Augusta, Whitehouse Block (Augusta Central 
Business District MRA), 188 Water St. 

Augusta, Williams Block (Augusta Central 

Business District MRA), 183—187 Water 

St. 


Penobscot County 

Orono, U.S. Post Office—Orono Main, Forest 
and Bennoch Sts. 

Waldo County 


Belfast, Bélfast Historic District, Roughly 
bounded by Congress, Main; Market, High, ° 
Franklin, Church, Court, Cedar and Grove 
Sts. 


York County 


Sanford, U.S. Post Office—Sanford Main,-28 
School St. 


MICHIGAN 


Lenawee County 


Adrian, Downtown Adrian Commercial 
Historic District, Roughly bounded by 
Toledo, N. Broad, E. Church, S.& N. Winter, 
and W. Maumee Sts. and the Raisin River 

Tecumseh, Tecumseh Downtown Historic 
District, E. and W. Chicago Blvd. and S. 
Evans St. 


Livingston County 
Brighton, Western House, 500 W. Main St. 


Wayne County 


Detroit, Cass Motor Sales (University— 
Cultural Center Phase 1 MRA), 5800 Cass 
Ave. 

Detroit, Chatsworth Apartments 
(University—Cultural Center Phase II 
MRA), 630 Merrick 

Detroit, Jacob, Max, House (University— 
Cultural Center Phase I MRA), 451 W. 
Kirby 

Detroit, Joy, James, House (University— 
Cultural Center Phase 1 MRA), 100 W. 
Kirby 

Detroit, Linsell, Frederick, House 
(University—Cultural Center Phase I 
MRA), 5104 Second Ave. 

Detroit, Rands, William C., House 
(University—Cultural Center Phase I 
MRA),:5229 Cass 

Detroit, Santa Fe Apartments (University— 
Cultural Center Phase II MRA), 681 
Merrick 

Detroit, Smith, Samuel L., House 
(University—Cultural.Center Phase I 
MRA), 5035 Woodward ae 

Detroit, Sprague, Thomas S., House 
(University—Cultural Center Phase I 
MRA), 80 W. Palmer 

Detroit, St. Andrew's Memorial Episcopal 
Church (University—Cultural Center Phase 
II MRA), 5105 Anthony Wayne Dr. 

Detroit, Strasburg, Herman, House 
(University—Cultural Center Phase I 
MRA), 5415 Cass 

Detroit, Verona Apartments (University— 
Cultural Center Phase I MRA), 92 W. Ferry 

Detroit, Webster Hall (University—Cultural 
Center Phase I MRA), 5050 Cass Ave. 


MINNESOTA 


St. Louis County 


Duluth, Endion Passenger Depot (Proposed 
Move), 1504 South St. 


MONTANA 


Rosebud County 

Forsyth, Rosebud County Courthouse, 1250 
Main St. 

Yellowstone County 

Billings, Masonic Temple, 2806 Third Ave. N 


NORTH CAROLINA 


Cabarrus County 

Mount Pleasant, Mount Pleasant Historic 
District, Roughly W. Franklin, NC 73, E. 
Franklin, and N. & S. Main between Boston 
and Broad Sts. 


PUERTO RICO 


Ponce County 


Ponce, Casa Miguel C. Godreau, Calle Reina 
No. 146 


SOUTH DAKOTA 


Butte County 


Belle Fourche vicinity, Belle Fourche River 
Bridge (Rural Butte and Meade Counties 
MRA), NE of Belle Fourche off US 212 - 

Belle Fourche vicinity, Fishel Ranch (Rural 
Butte and Meade Counties MRA); SD 34 

Belle Fourche vicinity, Olson Bridge (Rural 
Butte and Meade Counties MRA); NE of 
Belle Fourche 

Fruitdale vicinity, Fruitdale Bridge (Rural 
Butte and Meade Counties MRA), 2 mile S 
of Fruitdale 

Fruitdale, Fruitdale School (Rurai Butte and 
Meade Counties MRA), High St. 

Fruitdale, Fruitdale Store (Rural Butte and 
Meade Counties MRA), Water and Main 
Sts. 

Fruitdale, Johnston, William, House (Rural 
Butte and Meade Counties MRA), High St. 

Hoover, Hoover Store (Rural Butte and 
Meade Counties MRA), SD'79 

Hoover, Hoover, Alexander, House (Rural 
Butte and Meade Counties MRA), SD 73 

Newell vicinity, Gartner, Carl Friederick, 
Homestead (Rural Butte and Meade 
Counties MRA), W of SD 79 

Newell vicinity, Stonelake Bridge (Rural 
Butte and Meade Counties MRA), Winkler 
Rd. 

Newell vicinity, Viken, Nicholas Augustus, 
Homestead (Rural Butte and Meade 
Counties MRA), N of Hope Cemetery Rd. 

Nisland vicinity, Butte—Lawerence County 
Fairgrounds (Rural Butte and Meade 
Counties MRA), SW of Nisland 

Nisland vicinity, Langdon School (Rural 
Butte and Meade Counties MRA), Snoma 
Rd. 

Nisland vicinity, Nis/and Bridge (Rural Butte ° 
and Meade Counties MRA), S. of Nisland 
on section rd. 


Meade County 


Black Hawk vicinity, Johnson, Ole and 
Carrie, Ranch (Rural Butte and Meade 
Gounties MRA}),-CR 7 

Black Hawk, Black Hawk Elementary School 
(Rural Butte and Meade Counties MRA), 
Main and Elm Sts. 

Elm Springs vicinity, G/sen, Elias B., Ranch 
(Rural Butte.and Meade Counties MRA), 
CR6 

Faith, Bethe] Lutheran Church (Rural Butte 
and Meade Counties MRA), Main and Fifth 
Sts. 

Hereford vicinity, Baker, Joseph, House 
(Rural Butte and Meade Counties MRA), 
CR 19-A 

Piedmont vicinity, Evans, John and Coralin, 
Ranch (Rural Butte and Meade Counties 
MRA), CR 4 

Piedmont vicinity, Stevens Ranch (Rural : 
Butte and Meade Counties MRA), CR:4 

Stoneville vicinity, Bartlett, L. L., House 
(Rural Butte and Meade Counties MRA), 
CR.26 
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Sturgis vicinity, Raskob, Jacob and Elizabeth, 
Ranch (Rural Butte and Meade Counties 
MRA), SD 34 


TEXAS 


Harris County 

Houston, Houston Fire Station No. 7, 2304 
Milam St. 

VERMONT 


Grand Isle County — 
Grand Isle, Gordon—Center House, West 


Berkeley Springs, Wright, Judge John W. 
Cottage, 305 S. Green St. 

[FR Doc. 86-7005 Filed 3-31-86; 8:45 am] 

BILLING CODE 4310-70-M 


In accordance with the policy of the 
Department of Justice, 28 CFR 50.7, 
notice is hereby given that on March 20, 
1986 a proposed consent decree in 
United States v. City of Greenvilie, 
Texas, et ail., Civil Action No. 3-85-1295 
T, was lodged with the United States 
District Court for the Northern District 
of Texas, Dallas Division. This consent 
decree settles a lawsuit filed July 3, 1985, 
pursuant to section 309 of the Clean 
Water Act (“the Act”), 33 U.S.C. 1319, 
for injunctive relief and for assessment 
of a civil penalty against the City of 
Greenville, Texas (“the City”). The 
complaint alleged, among other things, 
that the City: discharged pollutants from 
its sewage treatment plant into 
navigable waters in excess of the 
authorization in the City’s National 
Pollutant Discharge Elimination System 
(“NPDES”) permit; discharged pollutants 
into navigable waters in a manner that 
bypassed the City’s treatment plant on 
numerous occasions; failed to operate 
and maintain the sewage treatment 
plant in an adequate manner; failed to 
monitor effluent discharges as required 
by the permit; failed to report monitoring 
results properly; and failed to notify the 
Environmental Protection Agency of 
permit violations as required by the 
permit. The complaint alleged that these 
acts and omissions constituted 
violaticns of Section 301 of the Act, 
U.S.C. 1311, and the NPDES permit 
issued to the City for its sewage 
treatment plant pursuant to Section 402 
of the Act, 33 U.S.C. 1342. 

The State of Texas was named as a 
Defendant pursuant to Section 309{e) of 
the Act, which states that a State shall 


be liable for payment of a judgment, or 
any expenses incurred as a result of 
complying with any judgment, entered 
against a municipality to the extent that 
State laws prevent the municipality from 
raising —* needed to comply with 
the judgmen 

~ Under thea terms of the proposed 
consent decree, the City will undertake 
a two-phase program to attain and 
thereafter maintain compliance with its 
NPDES permit and the Clean Water Act, 
consisting of an upgrade and 
modification of the plant. The upgrade 
and modification will be completed no 
later than May 1, 1988, and the City is to 
attain compliance with its permit and 
the Act by no later than July 1, 1988. The 
proposed consent decree also calls for 
stipulated penalties against the City for 
failure to meet any of the deadlines set 
by the decree or failure to meet any of 
the interim effluent limitations set by the 
decree. Also, the proposed decree calls 
for the City to pay a civil penalty of 
$30,000 with respect to the violations of 
the Clean Water Act alleged in the 
complaint. 

The Department of Justice will receive 
comments relating to the proposed 
consent decree for a period of thirty (30) 
days from the date of this publication. 
Comments should be addressed to the 
Assistant Attorney General of the Land 
and Natural Resources Division, 
Department of Justice, Washington, DC 
20530. All comments should refer to 
United States v. Greenville, Texas, et 
al., D.J. Ref. 90-51-2404. 

The proposed consent decree may be 
examined at the following offices of the 
United States Attorney and the 
Environmental Protection Agency 
(“EPA”): 

EPA Region VI 


Contact: Ralph Corley, Office of 
Regional Counsel, U.S. Environmental 
Protection Agency, Region VI, 1201 Elm 
Street, Dallas, Texas 75270, (214) 767- 
9970. 


United States Attorney's Office 


Contact: John M. Nevins, Assistant 
United States Attorney, Northern 
District of Texas, 1100 Commerce Street, 
Room 16G28, Dallas, Texas 75242 (214) 
767-0975. 

Copies of the proposed consent decree 
may also be examined at the 
Environmental Enforcement Section, 
Land and Natural Resources Division, 
United States Department of Justice, 
Room 1515, Ninth Street and 
Pennsylvania Avenue, NW., 
Washington, DC 20530. A copy of the 
proposed consent decree may be 
obtained by mail from the 
Environmental Enforcement Section, 
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Land and Natural Resources Division of 
the Department of Justice. In requesting 
a copy of the decree, please enclose a 
check for copying costs in the amount of 
$1.60 payable to Treasurer of the United 
States. 

F. Henry Habicht Il, ~ 

Assistant Attorney General, Land and 
Natural Resources Division. 

[FR Doc. 86-7075 Filed 3-31-86; 8:45 am] 
BILLING CODE 4410-01-M 


Pollution Control, New York; Consent 
Decree in Action To Enjoin Violation of 
the Resource Conservation and 
Recovery Act (“RCRA”) 


In accordance with Departmental 
Policy, 28 CFR 50.7, 38 FR 19029, notice 
is hereby given that a consent decree in 
United States v. PLC Enterprises, Inc., 
and its Division, The Debevoise 
Company, Civil Action No. 84-1044, was 
lodged with the United States District 
Court for the Eastern District of New 
York on March 20, 1986. The consent 
decree establishes a compliance 
program for the Brooklyn, New York 
facility owned and operated by PLC 
Enterprises, Inc. and its Division, The 
Debevoise Company, to bring the facility 
into compliance with the Resource 
Conservation and Recovery Act 
(“RCRA”), 42 U.S.C. 6901 et seg. and the 
applicable hazardous waste 
management regulations and requires 
payment of a civil penalty in the amount 
of $22,500.00 

The Department of Justice will receive 
for thirty (30) days from the date of 
publication of this notice, written 
comments relating to the consent 
decree. Comments should be addressed 
to the Assistant Attorney General, Land 
and Natural Resources Division, 
Department of Justice, Washington, DC 
20530 and should refer to United States 
v. PLC Enterprises, Inc., and its 
Division, The Debevoise Company, D.J. 
Ref. No. 90-7-1-247. 

The consent decree may be examined 
at the Office of the United States 
Attorney, Eastern District of New York, 
U.S. Courthouse, 225 Cadman Plaza 
East, Brooklyn, New York 11201; at the 
Region II office of the Environmental 
Protection Agency, 26 Federal Plaza, 
New York, New York 10278; and the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice, Room 1515, 
Ninth Street and Pennsylvania Avenue 
NW., Washington, DC 20530. A copy of 
the consent decree may be obtained in 
person or by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
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the Department of Justice. In requesting 
a copy, please enclose a check in the 
amount of $4.90 (10 cents per page 
reproduction charge) payable to-the 
Treasurer of the United States. 

F. Henry Habicht Il, 

Assistant Attorney General, Land and 
Natural Resources Division. 

[FR Doc, 86-7077 Filed 3-31-86; 8:45 am] 
BILLING CODE 4410-01-M 


Lodging of Consent Judgment 
Pursuant to the Clean Air Act; Florida 


In accordance with Departmental 
policy, 28 CFR § 50.7, notice is hereby 
given that on December 13, 1985 a 
proposed Consent Judgment in United 
States v. Thoni Oil Magic Benzol 
Gasoline Stations of Florida, Inc. 
(‘Thoni Oil”) was lodged with the 
United States District Court for the 
Middle District of Florida. The 
complaint filed by the United States 
alleged violations of the Clean Air Act 
by Thoni Oil at one of the company’s 
gasoline retail outlets due to the 
introduction of leaded gasoline into a 
motor vehicle labeled “unleaded 
gasoline only” by a company 
employee.” The compiaint so 
penalties for past violation an 
injunctive relief to require compliance. 
The Consent Judgment requires Thoni 
Oil to pay a civil penalty of $4,000 in 
settlement of the government's civil 
penalty claims. It further provides that 
Thoni Oil shall institute a preventive 
action program at each of its retail 
outlets. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed consent decree. 
Comments should be addressed to the 


ht civil 


——  — — 


Petitioner (Union/workers or former workers of— 


American Cyanamid Co. (USWA) 
ASARCO, Inc. (workers) 
Formica Corp. (compa' 

General Radiator Div. (company, 


Keystone Fireworks Mfg Co Inc. (USWA). 

LTV Steel Co. (USWA) 

Miller Printing Equipment Corp. (IAMAW). 

Ohio Knife Corp. (USWA) 

Raymond Schall Coal Co. (workers) 

Summitville Tiles, inc. (workers) 

Summitville Tiles, inc. (workers) 

Tennessee Zinc Div. Inspiration Mines Inc. (workers) 

W-I Forest Products, L.P Sandpoint Div., Planer. Cpacilion 
(IWA). 





[FR Doc. 86-7181 Filed 3-31-86; 8:45 am] 
BILLING CODE 4510-30-M 


Sandpoint, ID.. 


Assistant Attorney General, of the Land 
and Natural Resources Division, 
Department of Justice, Washington, DC 
20530 and should refer to U.S. v. Thoni 
Oil, D.J. Ref. 90-5-2-1-144. 

The proposed Consent Judgment may 
be examined at the Office of the United 
States Attorney, 410 Robert L. 
Timberlake Bldg., 500 Zack Street, 
Tampa, Florida 33602 and at the Office 
of the Environmental Protection Agency, 
401 M Street SW, Washington, DC 
20460. Copies of the Consent Judgment 
may be examined at the Environmental 
Enforcement Section, Land and Natural 
Resources Division, Department of 
Justice, Room 1517, 9th & Pennsylvania 
Avenue NW., Washington, DC 20530. A 
copy of the proposed Consent Judgment 
may be obtained in person or by mail 
from the Environmental Enforcement 
Section. In requesting a copy, please 
enclose a check in the amount-of $1.90 
(10 cents per page reproduction cost) 
payable to the Treasurer of the United 
States. 

F. Henry Habicht II, 

Assistant Attorney General, Land and 
Natural Resources Division. 

[FR Doc. 86-7076 Filed 3-31-86; 8:45 am] 
BILLING CODE 4410-01-M 


DEPARTMENT OF LABOR 


Employment and Training 
Administration 


investigations Regarding Certifications 
of Eligibility To Apply for Worker 
Adjustment Assistance; American 
Cyanamid Co. et. al. 


Petitions have been filed with the 
Secretary of Labor under section 221 (a) 
of the Trade Act of 1974 (“the Act’’) and 


APPENDIX 


Date 
recened 


3/17/86 
3/10/86 
3/20/86 
3/17/86 


3/13/86 

3/5/86 
3/15/86 
2/25/86 


3/17/86 
3/20/86 
3/18/86 
3/17/86 
3/20/86 
3/20/86 
3/20/86 
3/18/86 
3/20/86 


3/10/86 
3/13/86 
3/14/86 
3/13/86 

3/7/86 
3/14/86 
3/14/86 
3/11/86 
3/17/86 
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are identified in the Appendix to this 
notice. Upon receipt of these petitions, 
the Director of the Office of Trade 
Adjustment Assistance, Employment 
and Training Administration, has 
instituted investigations pursuant to 
section 221 (a) of the Act. 

_The purpose of each of the 
investigations is to determine whether 
the workers are eligible to apply for 
adjustment assistance under Title I], 
Chapter 2, of the Act. The investigations 
will further relate, as appropriate, to the 
determination of the date on which total 
or partial separations began or 
threatened to begin and the subdivision 
of the firm involved. 

The petitioners or any other persons 
showing a substantial interest in the 
subject matter of the investigations may 
request a public hearing, provided such 
request is filed in writing with the 
Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than April 11, 1986. 

Interested persons are invited to 
submit written comments regarding the 
subject matter of the investigations to 
the Director, Office of Trade Adjustment 
Assistance, at the address shown below, 
not later than April 11, 1986. 

The petitions filed in this case are 
available for inspection at the Office of 
the Director, Office of Trade Adjustment 
Assistance, Employment and Training 
Administration, U.S. Department of 
Labor, 601 D Street, NW., Washington, 
DC, 20213. 


Signed at Washington, DC this 24th day of 
March 1986. 


Marvin M. Fooks, 


Director, Office of Trade Adjustment 
Assistance. 


Articles produced 


High pressure decorative aati laminate 


...| Heat transfer. products (primarily radiators) and office 


‘| Carbon steel products 
“| Sheet ted printing presses 
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TA-W-16,115 and TA-W-16,119) 


In accordance with section 223 of the 
Trade Act of 1974, the Department of 
Labor issued the above mentioned two 
certifications regarding eligibility to 
apply for worker adjustment assistance 
which were published in the Federal 
Register on January 10, 1986 (51 FR 
1310). 

Based on additional information 
furnished to the Department of Labor by 
the United Steelworkers of America 
subsequent to issuing separate 
certifications for worker groups at the 
subject plants, the Department has 
determined to combine the certifications 
for workers at the two plants into one 
notice. Both plants produced aluminum 
ingots. While the Dalles plant closed in 
December 1984 and the Goldendale 
plant was sold to Commonwealth 
Aluminum Corporation in January 1985, 
both plants were owned by Martin 
Marietta Aluminum when import 
competition first resulted in worker 
separations. This action will permit 
workers separated from employment at 
The Dalles plant who were recalled at 
the Goldendale Plant under a common 
labor-management agreement to 
establish individual eligibility for certain 
benefits. Those workers separated from 
employment at the Goldendale plant 
after the plant was sold to 
Commonwealth Aluminum in January 
1985 would be covered since 
Commonwealth Aluminum is a 
successor-in-interest under the 
definition of “firm” in 20 CFR 90.2. 

The intent of this amended 
certification is to cover all workers at 
both plants who were adversely affected 
by import competition of aluminum 
ingots. The prior Notices of 
Certification, therefore, are amended by 
combining both certifications under this 
single Notice of Certification to include 
all workers at both plants. 

The certifications applicable to TA- 
W-16, 115 and TA-W-16,119 are hereby 
amended as follows: 

All workers of the Commonwealth 
Aluminum Corporation (or its predecessor-in- 
interest Martin Marietta Aluminum), 
Goldendale, Washington (TA-W-16,115) and 
Martin Marietta Aluminum, The Dalles, 
Oregon (TA-—W-16,119) who became totally 
or partially separated from employment on or 
after June 7, 1984 are eligible to apply for 
adjustment assistance under section 223 of 
the Trade Act of 1974. 


Signed at Washington, DC, this 25th day of 
March 1986. » 
James D. Van Erden, 
Acting Deputy Director, Office of Program 
Management, UIS. 
[FR Doc. 86-7182 Filed 3-31-86; 8:45 am] 
BILLING CODE 4510-30-M 


Determinations Regarding Eligibility 
To Apply for Worker Adjustment 
Assistance; SGA Scientific, inc., et al. 


In accordance with Section 223 of the 
Trade Act of 1974 (19 U.S.C. 2273) the 
Department of Labor herein presents 
summaries of determinations regarding 
eligibility to apply for adjustment 
assistance issued during the period 
March 17, 1986-March 21, 1986. 

In order for an affirmative 
determination to be made and a 
certification of eligibility to apply for 
adjustment assistance to be issued, each 
of the group eligibility requirements of 
section 222 of the Act must be met. 

(1) That a significant number or 
proportion of the workers in the 
workers’ firm, or an appropriate 
subdivision thereof, have become totally 
or partially separated, 

(2) That sales or production, or both, 
of the firm or subdivision have 
decreased absolutely, and 

(3) That increases of imports of 
articles like or directly competitive with 
articles produced by the firm or 
appropriate subdivision have 
contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 


Negative Determinations 


In each of the following cases the 
investigation revealed that criterion (3) 
has not been met. A survey of customers 
indicated that increased imports did not 
contribute importantly to worker 
separations at the firm: 

TA-W-16,512; SGA Scientific, Inc., 
Bloomfield, NJ 

TA-W-16,628; Crescent Hills Coal Co., 
Ocean #5 Mine, Washington, PA 

TA-W-16,517; West Point Pepperell, 
Columbus, GA 

TA-W-16,577; Chase Bag Co., Dallas, 
TX 

TA-—W-16,546; Ruff Mould & Machine 
Shop, Inc., Lancaster, OH 

TA-W-16,525; J.P. Stevens Co., Inc., 
Anderson, SC 

TA-W-16,532; Eastern Associated Coal 
Corp., Harris Mines, Bald Knob, 
WV 

TA-W-16,526; Kramer Body and 
Equipment Co., Inc., Hillside, NJ 
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TA-W-16,509; AT&T Technology 
Systems, Radford, VA 

TA-W-16,508; AT&T Technology 
Systems, Winston-Salem, NC 


In the following cases the 
investigation revealed that criterion (3) 
has not been met for the reasons 
specified. 

TA-W-16,574; The West Co., Pharma- 
Packaging Div., Phoenixville, PA 
Separations from the subject firm 
were due to the transfer of functions 
to other domestic facilities. 
TA-W-16,756; PMDR Enterprise, Boise, 
ID 
Firm operating only 4 months. No 
basis to measure year to year 
change in sales/production or 
import impact. 
TA-W-16,439; Albany Industrial 
Maintenance, Albany, GA 
The workers’ firm does not produce 
an article as required for 
certification under Section 222 of 
the Trade Act of 1974. 
Affirmative Determinations 
TA-W-16,344; Storage Technology 
Corp., Louisville, CO 
A certification was issued covering all 
workers of the firm separated on or 
after October 1, 1984. 
TA-W-16,401; Calhio Chemicals, Perry 
OH 
A certification was issued covering all 
workers of the firm separated on or 
after June 1, 1985. and before’ 
December’31, 1985. 
TA-W-16,417; Ciba-Geigy Corp., Glens 
Falls, NY 
A certification was issued covering all 
workers of the firm separated on or 
after January 1, 1985. 
TA-W-16,521; Fashions By Surf, 
Newark, NJ 
A certification was issued covering all 
workers of the firm separated on or 
after January 1, 1985 and before 
December 31, 1985. 
TA-W-16,587; Westinghouse Electric 
Corp., LaGrange, GA 
A certification was issued covering all 
workers of the firm separated on or 
after October 14, 1984. 
TA-W-16,594; Sylvania Shoe 
Manufacturing Co., McSherrystown, 
PA 
A certification was issued covering all 
workers of the firm separated on or 
after October 15, 1984. 
TA-—W-16,593; Sylvania Shoe 
Manufacturing Co., Mt. Holly 
Springs, PA 
A certification was issued covering all 
workers of the firm separated on or 
after October 15, 1984 and before 
October 30, 1985. 
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TA—W-16,566; Union Apparel, Inc., 
Norvelt, PA 
A certification was issued covering ail 
workers of the firm separated on or 
after October 8, 1984. 
TA-W-16,578; Debra Fashions, 
Northport, AL 
A certification was issued covering all 
workers of the firm separated on or 
after September 22, 1984 and before 
November 11, 1985. 
TA-W-16,615; Ladish Co., Inc., Cudahy, 
wi 
A certification was issued covering all 
workers of the firm separated on or 
after October 30, 1984. 
TA-W-16,448; Ratner California 
Clothing Corp., Chula Vista, CA 
A certification was issued covering all 
workers of the firm separated on or 
after September 23, 1984. 
TA-W-16,506; Weyerhaeuser Co., 
Klemath Falls, OR 
A certification was issued covering all 
workers producing logs and soft 
wood lumber separate on or after 
January 1, 1985. 
TA-W-16,550; Charland Sportswear, 
Charleroi, PA 
A certification was issued covering all 
workers of the firm separated on or 
after July 1, 1985. 
TA-W-16,505A; Jensports, Inc., New 
Kensington, PA 
A certification was issued covering all 
workers.of the firm separated on or 
after July 1, 1985. 
TA-W-16,550B; Gateway Sportswear, 
Masontown, PA 


A certification was issued covering all 


workers of the firm separated on or 
after July 1, 1985. 
TA-W-16,550C; Faymore Manufacturing 
Co., Confluence, PA 
A certification was issued covering all 
workers of the firm separated on or 
after July 1, 1985. 
TA-W-16,547; Columbian Cutlery Co., 
Inc., Reading, PA 
A certification was issued covering all 
workers of the firm separated on or 
after September 27, 1984. 
TA-W-16,507; AT&T Technology 
Systems, Richmond, VA 
A certification was issued covering all 
workers of the firm separated on or 
after June 1, 1985. 
TA-—W-16,510; AT&T Technology 
Systems, Kansas City, MO 
A certification was issued covering all 
workers of the firm separated on or 
after July 1, 1985. 
L[A-W-16,511; AT&T Technology 
Systems, Dallas, TX 
A certification was issued covering all 
workers of the firm separated on or 
after January 1, 1985. 
TA-W-16,548; AT&T Technology 
Svstems, Reading, PA 


A certification was issued covering all 
workers of the firm separated on or 
after January 1, 1985. 

TA-W-16,549; AT&T Technology 
- Systems, Allentown, PA 

A certification was issued covering all 
workers of the firm separated on or 
after July 1, 1985. 

I hereby certify that the 
aforementioned determinations were 
issued during the period March 17, 1986- 
March 21, 1986. Copies of these 
determinations are available for 
inspection in Room 6434, U.S. 
Department of Labor, 601 D Street, NW., 
Washington, DC during normal business 
hours or will be mailed to persons who 
write to the above address. 


Dated: March 25, 1986. 
Marvin M. Fooks, 
Director, Office of Trade Adjustment 
Assistance. 
[FR doc. 86-7183 Filed 3-31-86; 8:45 am} 
BILLING CODE 4510-30-M 


Occupational Safety and Health 
Administration 


Oregon State Standards; Approval 


1. Background. Part 1953 of Title 29, 
Code of Federal Regulations prescribes 
procedures under section 18 of the 
Occupational Safety and Health Act of 
1970 (hereinafter called the Act) by 
which the Regional Administrator for 
Occupational Safety and Health 
(hereinafter called Regional 
Administrator) under a delegation of 
authority from the Assistant Secretary 
of Labor for Occupational Safety and 
Health (hereinafter called the Assistant 
Secretary) (29 CFR 1953.4) will review 
and approve standards promulgated 
pursuant to a State plan which has been 
approved in accordance with section 
18(c) of the Act and 29 CFR Part 1902. 
On December 28, 1972, notice was 
published in the Federal Register (37 FR 
28628) of the approval of the Oregon 
plan and the adoption of Subpart D to 
Part 1952 containing the decision. The 
Notice ef Approval of Revised 
Developmental Schedule was further 
published on April 1, 1974 in the Federal 
Register. 

The Oregon plan provides for the 
adoption of Federal standards as State 
standards after comments and/or public 
hearing. Section 1952.108 of Subpart D 
sets forth the State’s schedule for the 
adoption of Federal standards. 

By letter dated April 8, 1983, from 
Darrel D. Douglas, Administrator, 
Accident Prevention Division, Workers’ 
Compensation Department, to James W. 
Lake, Regional Administrator, and 
incorporated as part of the plan, the 
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State submitted standard amendments 
identical to 29 CFR 1910.401 and .402, 
Commercial Diving (Amended) as 
published in the Federal Register (47 FR 
53365) on November 26, 1982. 

These standards amendments which 
are contained in OAR 437, Division 86, 
Oregon Occupational Safety and Health 
Code, were promulgated by the State 
after a notice was published in the 
Secretary of State’s Administrative 
Rules Bulletin on February 1, 1983 
pursuant to ORS Chapter 183.335. No 
written comments or requests for a 
public hearing were received. The 
original Oregon Commercial Diving 
standard was adopted May 30, 1978 and 
became effective June 15, 1978, while the 
amendments were adopted March 30, 
1983 and became effective April 15, 
1983. 

2. Decision. Having reviewed the 
State submission in comparison with the 
Federal standard, it has been 
determined that the State standard is 
identical to the Federal standard. 

3. Location of supplement for 
inspection and copying. A copy of the 
standard supplement, along with the 
approved plan, may be inspected and 
copied during normal business hours at 
the following locations: Office of the 
Regional Administrator, Occupational 
Safety and Health Administration, 
Room 6003, Federal Office Building, 909 
First Avenue, Seattle, Washington 
98174; Workers’ Compensation 
Department, Labor and Industries 
Building, Salem, Oregon 97310; and the 
Office of State Programs, Room N-3613, 
200 Constitution Avenue NW. 
Washington, DC 20210. 

4. Public particpation. Under 29 CFR 
1953.2({c), the Assistant Secretary may 
prescribe alternative procedures to 
expedite the review process or-for other 
good cause which may be consistent 
with applicable laws. The Assistant 
Secretary finds that geod cause exists 
for not publishing the supplement to the 
Oregon plan as a proposed change and 
making the Regional Administrator’s 
approval effective upon publication for 
the following reasons: 

1. The standards are identical to the 
Federal standards which were 
promulgated im accordance with Federal 
law including meeting requirements for 
public participatian. 

2. The standards were adopted in 
accordance with the procedural 
requirements of State law and further 
participation would be unnecessary. 

This decision is effective April 1, 1986. 


(Sec. 18, Pub. L. 91-596, 84 Stat. 1608 (29 
U.S.C. 667)) 


BEST COPY AVAILABLE 
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Signed at Seattle. Washington this 31st day 
of May 1983. 
James W. Lake, 
Regional Administrator. 
[FR Doc. 86-6921 Filed 3-31-86; 8:45 am] 
BILLING CODE 4510-26-M 


NUCLEAR REGULATORY 
COMMISSION 


Abnormal Occurrence Report; Section 
208 Report Submitted to the Congress 


Notice is hereby given that pursuant 
to the requirements of Section 208 of the 
Energy Reorganization Act of 1974, as 
amended, the Nuclear Regulatory 
Commission (NRC) has published and 
issued the periodic report to Congress 
on abnormal occurrences (NUREG-0090, 
Vol. 8, No. 3). 

Under the Energy Reorganization Act 
of 1974, which created the NRC, an 
abnormal occurrence is defined as “an 
unscheduled incident or event which the 
Commission (NRC) determines is 
significant from the standpoint of public 
health or safety.” The NRC has made a 
determination, based on criteria 
published in the Federal Register (42 FR 
10950) on February 24, 1977, that events 
involving an actual loss or significant 
reduction in the degree of protection 
against radioactive properties of source, 
special nuclear, and byproduct materials 
are abnormal occurrences. 

This report to Congress is for the third 
calendar quarter of 1985. The report 
identifies the occurrences or events that 
the Commission determined to be 
significant and reportable; the remedial 
actions that were undertaken are also 
described. During the report period, 
there were three abnormal occurrences 
at the nuclear power plants licensed to 
operate. These events involved, 
respectively: (1) Management control 
dificiencies, (2) inoperable steam 
generator low pressure trip, and (3) 
management deficiencies at Tennessee 
Valley Authority. There were four 
abnormal occurrences at the other NRC 
licensees. Three of the events involved 
medical misadministrations—two 
therapeutic and one diagnostic. The 
other event involved exposure of 
radiographic personnel due to 
management and procedure control 
deficiencies. There were-no abnormal 
occurrences reported by the Agreement 
States. 

The report also contains information 
updating some previously reported 
abnormal occurrences. 

Interested persons may review the 
report at the NRC’s Public Document 


Room, 1717 H Street, NW, Washington, 
DC or at any of the nuclear power plant 
Local Public Document Rooms 
throughout the country. 

Copies or microfiche of NUREG-0090, ° 
Vol. 8, No. 3 (or any of the previous 
reports in this series), may be purchased 
by calling (202) 275-275-2060 or (202) 
275-2171, or by writing to the 
Superintendent of Documents, U.S. 
Government Printing Office, Post Office 
Box 37082, Washington, DC 20012-7982. 
A year’s subscription to the NUREG- 
0090 series publication, which consists 
of four issues, is also available. 
Documents may be purchased by check, 
money order, Visa, MasterCard, or 
charged to a GPO Deposit Account. 

Copies ofthe report may also be 
purchased from the National Technical 
Information Service, Department of 
Commerce, 5285 Port Royal Road, 
Springfield, VA 22161. 

Dated at Washington, DC, this 20th day of 
March 1986. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 

Secretary of the Commission. 
[FR Doc. 86-7175 Filed 3-31-86; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards Subcommittee on Davis- 
Besse; Postponement 


The notice previously published on 
Friday, March 21, 1986 (51 FR 9904) 
concerning the ACRS Subcommittee on 
Davis-Besse scheduled for April 9, 1986, 
Washington, DC has been postponed 
indefinitely. 

Dated: March 25, 1986. 

Morton W. Libarkin, 

Assistant Executive Director for Project 
Review. 

[FR Doc. 86-7174 Filed 3-31-86; 8:45 am] 
BILLING CODE 7590-01 


Bi-Weekly Notice; Applications and 

- Amendments to Operating Licenses 
involving No Significant Hazards 
Considerations 


Correction 


In FR Doc. 86-5386, beginning on page 
8584 in the issue of Wednesday, March 
12, 1986, make the following correction: 

On page 8603, in the second column, 
in the twentiéth line of paragraph (b), 
“not” should read “now”. 


BILLING CODE 1505-01-M 
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[Docket No. 70-364; ASLBP No. 85-511-01- 
ML] 


Babcock & Wilcox; Substitution of 
Presiding Officer Appointed to 
Conduct Informal Proceeding 
Pursuant to the authority contained in 
10 CFR 2.721 and 2.721(b), 
Administrative Judge Oscar H. Paris is 
hereby appointed Presiding Officer in 
the Babcock & Wilcox, Parks Township, 
Pennsylvania Volume Reduction Facility 
proceeding in place of Administrative 
Judge Peter A. Morris, who became of 
schedule conflict is unable to serve. 
The name and address of the new 
Presiding Officer is: Dr. Oscar H. Paris, 
Administrative Judge, Atomic Safety 


‘ and Licensing Board Panel, U.S. Nuclear 


Regulatory Commission, Washington, 
DC 20555. 

All correspondence, documents and 
other material shall be filed with the 
Presiding Officer in accordance with 10 
CFR 2.701 (1980). 

Issued at Bethesda, Maryland, this 25th day 
of March, 1986. 

Robert M. Lazo, 

Acting Chief Administrative Judge, Atomic 
Safety and Licensing Board Panel. 

[FR Doc. 86-7173 Filed 3-31-86; 8:45am] 
BILLING CODE 7590-01-M 


PRESIDENTIAL COMMISSION ON THE 
SPACE SHUTTLE CHALLENGER 
ACCIDENT 


[Notice 86-25] 


Meeting 


AGENCY: Presidential Commission on the 
Space Shuttle Challenger Accident. 


ACTION: Notice of meeting. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act, Pub. 
L. 92-463, as amended, the Commission 
announces a forthcoming meeting. 
DATE AND TIME: April 3, 1986, beginning 
at 9:30 a.m. 

AppREss: Dean Atchison Auditorium, 
State Department, 2201 C Street NW, 
Washington, DC 20520. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Alton G. Keel, Executive Director, 
Presidential Commission on the Space 


Shuttle Challenger Accident, (202/453- 


1797). 

Purpose of Meeting: The Commission 
will discuss safety matters with 
astronauts and NASA officials. 
SUPPLEMENTARY INFORMATION: The 
Presidential Commission on the Space 
Shuttle Challenger Accident was 
established as a group of distinguished 
leaders of the government and the 
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scientific, technical and management 
communities to investigate the accident 
of the Space Shuttle Challenger which 
occurred on January 28, 1986. 

Exceptional circumstances requiring 
less than 15 days notice: the meeting is 
required to be held promptly due to the 
Presidential direction that the 
Commission investigate the January 28, 
1986, Space Shuttle Challenger accident 
and submit a final report to the 
President and the Administrator of the 
National Aeronautics and Space 
Administration within 120 days of 
issuance of Executive Order 12546, . 
dated February 3, 1986. 

Type of Meeting: Open. 
Richard L. Daniels, 
Advisory Committee Management Officer, 
National Aeronautics and Space 
Administration. 
_[FR Doc. 86-7328 Filed 3-31-86; 10:17 am} 
BILLING CODE 7510-01-M 


RAILROAD RETIREMENT BOARD 


‘Agency Forms Submitted for OMB 
Review 


AGENCY: Railroad Retirement Board. 
ACTION: In accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35), the Board has 
submitted the following proposal{s) for 
the collection of information to the 
Office of Management and Budget for 
review and approval. 


Summary of Proposal(s): 


(1) Collection title: Medical Reports 

(2) Form(s) submitted: G-3EMP, G—250, 
RL-11b, and RL-11d 

(3) Type of request: Extension of the 
expiration date of a currently 
approved collection without any 
change in the substance or in the 
method of collection. —_- 

(4) Frequency of use: On occasion 

(5) Respondents: Individuals or 
households 

(6) Annual responses: 28,050 

(7) Annual reporting hours: 11,050 

(8) Collection description: The Railroad 
Retirement Act provides disability 
annuities for qualified railroad 
employees whose physical or mental 
condition renders them incapable of 
working in their regular occupation 
(occupational disability) or any 
occupation (total disability). The 
medical reports obtain information 
needed for determining the nature and 
severity of the impairment. 


Summary of Proposal(s): 


(1) Collection title: Pay Rate Reports 
(2) Form(s) submitted: UI-lg, Ul-lg 


(3) Type of request: Extension of the 
expiration date of a currently 
approved collection without any 
change im the substance or in the 
method of collection. 

(4) Frequency of use: On occasion 

(5) Respondents: Individuals or 
households 

(6) Annual responses: 2,600 

(7) Annual reporting hours: 367 

(8) Collection description: Under the 
RUIA, the daily benefit rate for 
unemployment and sickness benefits 
depends on the employee's last daily 
rate of pay. The reports obtain 
information from the employee and 
verification from the employer of the 
claimed rate of pay for use in 
determining whether an increase in 
the benefit rate is due. 


Additional Information or Comments: 


Copies of the proposed forms and 
supporting documents may be obtained 
from Pauline Lohens, the agency 
clearance officer (312-751-4692). 
Comments regarding the information 
collection should be addressed to 
Pauline Lohens, Railroad Retirement 
Board, 844 Rush Street, Chicago, Illinois 
60611 and the OMB reviewer, judy 
McIntosh (202-395-6880), Office of 
Management and Budget, Reom 3208, 
New Executive Office Building, 
Washington, DC 20503. 

Pauline Lohens, ; 

Director of Information and Data 
Management. 

[FR Doc. 86-7110 Filed 3-31-86; 8:45 am] 
BILLING CODE 7905-01-M 


Agency Forms Submitted for OMB 
Review 


AGENCY: Railroad Retirement Board. 
ACTION: In accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. Chapter 35), the Board has 
submitted the following proposal{s) for 
the collection of information to the 
Office of Mangement and Budget for 
review and approval. 


Summary of Proposal(s): 

(1) Collection title: Supplement to Claim 
of Person Outside the United States 

(2) Form(s) submitted: G-45 

(3) Type of request: New collection 

(4) Frequency of use: On occasion, Semi- 
annually 

(5) Respondents: Individual households 

(6) Annual responses: 50 

(7) Annual reporting hours: 8- 

(8) Collection description: Under Public 
Law 98-21 railroad retirement 
beneficiaries’ Tier 1, or overall 
minimum portion of an annuity and 
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Medicare benefits payable under the 
Railroad Retirement Act may be 
withheld effective January 1, 1985. The 
collection obtains the information 
needed by the Board te implement the 
benefit withholding provisions of Pub. 
L. 98-21. 


Additional Information er Comments: 


Copies of the proposed forms and 
supporting documents may be obtained 
from Pauline Lohens, the agensy 
clearance officer (312-751-4692). 
Comments regarding the information 
collection should be addressed to 
Pauline Lohens, Railroad Retirement 


* Board, 844 Rush Street, Chicago, Illinois 


60611 and the OMB reviewer, Judy 
McIntosh {202-395-6880}, Office of 
Management and Budget, Room 3208, 
New Executive Office Building, 
Washington, DC 20503. 

Pauline Lehens, 

Director of Information and Data 


_ Management. 


[FR Dee. 86-7111 Filed 3-31-86; 8:45 am] 
BILLING CODE 7905-01-™ 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 34-23063; File No. SR-Amex- 
86-8] 


Self-Regulatory Organizations; Filing 
and Order Granting Accelerated 


Approval of Proposed Ruie Change by 
the American Stock Exchange, inc. 


Pursuant to section 29{b}{1} of the 
Securities Exchange Act of 1934, 15 
U.S.C. 788(b)(1), notice is hereby given 


- that on March 6, 1986, the American 


Stock Exchange, Inc. filed with the 
Securities and Exchange Commission 
the proposed rule change as described 
in Items I, Hf, and Il] below, which items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The American Stock Exchange, Inc. 
(““Amex” or “Exchange”) proposes to 
extend the pilot program for the 
automatic execution of certain Major 
Market Index (XMI) Options for an 
additional three-month period. In 
addition, the Amex proposes to increase 
the number of series from four to six 
(three puts and three calls) that will be 
included in the automatic execution 
system. 
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II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in section 
(A), (B), and (C) below, of the most 
significant aspects of such statements. 


A. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In November 1985, the Securities and 
Exchange Commission approved the 
implementation of a three-month pilot 
program for the automatic execution of 
certain XMI options contracts. (See 
Release No. 34-22610, dated November 
8, 1985, approving SR-Amex-85-29). The 
Exchange implemented the pilot 
program on December 6, 1985, and the 
three-month period expires on March 6, 
1986. In view of the favorable response 
to the program, the Exchange proposes 
to extend it for an additional three- 
month period on an uninterrupted 
basis.! 

The proposed change is consistent 
with the requirements of the Securities 
Exchange Act of 1934 (“1934 Act”) and 
the rules and regulations thereunder 
applicable to the Exchange by 
continuing to provide the means to 
reduce operational burdens in executing 
and reporting XMI AUTOAMOS orders 
while maintaining the trading primacy of 
orders on the limit order book. 
Therefore, the proposed rule change is 
consistent with section 6(b)(5) of the 
1934 Act, which provides in pertinent 
part, that the rules of the Exchange be 
designed to promote just and equitable 
principles of trade and to protect the 
investing public. 


B. Self-Regulatory Organization ’s 
Statement of Burden on Competition 


The Amex believes that the proposed 
rule change will not impose a burden on 
competition. 


' In addition, the Exchange subsequently 
amended the filing to indicate that the Exchange 
would “expand the pilot program to include two 
additional XMI series in the most recent expiration 
month.” Letter from Heidi Litt Spitzer, Senior 
Attorney, Options Division, Amex, to Eneida Rosa, 
Branch Chief, Branch of Options Regulation, 
Division of Market Regulation, dated March 19, 
1986. 


C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 


No written comments were either 
solicited or received. 


Ill. Date of Effectiveness of the 


Proposed Rule Change and Timing for 
Commission Action 


The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a self-regulatory 
organization and in particular, the 
requirements of section 6 and the rules 
and regulations thereunder. The 
Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of notice of filing thereof, in 
that the pilot has operated to date 
without technical or other difficulty, and 
provides a benefit to public customers 
by reducing the time needed to execute 
and report certain XMI AUTOMAMOS 
orders. 


IV. Solicitation Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5° 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street NW., Washington, DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submittéd by April 22, 1986. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act, that the 
proposed rule change referenced above 
be, and hereby is approved. 

For the Commission by the Division of 


Market Regulation, pursuant-to delegated 
authority. 
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Dated: March 25, 1986. 
John Wheeler, 
Secretary. 
[FR Doc. 86-7115 Filed 3-31-86; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-23052; File No. SR-CBOE- 
86-08] 


Self-Regulatory Organizations; 
Proposed Rule Change by Chicago 
Board Options Exchange, Inc., 
Relating to Currency Options Trading 
Rights Proposal 


Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 788(b)(1), notice is hereby given 
that on March 10, 1986 the Chicago 
Board Options Exchange, Incorporated 
filed with the Securities and Exchange 
Commission the proposed rule change 
as described in Items I, II and III below, 
which Items have been prepared by the 
self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Exchange files as a rule change 
the following currency options trading 
rights proposal. 

The Exchange would issue fifty one- 
year trading rights. Members and 
nonmembers would be able to purchase 
these rights for a $500 registration fee. 
The rights can be used only for trading 
currency option contracts as principal or 
agent on the Exchange's trading floor. 
The rights will not convey any other 
benefit to rights holders, who will be 
subject to Exchange rules and, unless 
waived, to dues, fees and other charges. 
Currency options rights applicants who 
are nonmembers will go through the 
Exchange’s usual application process. If 
there are more than 50 applicants, the 
Exchange’s Membership Committee will 
select the most qualified. If these rights 
are approved, the 22 existing three-year 
currency permits will become free 
permits, and the $10,000 first-year fee 
will be refunded. 


Il. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
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the places specified in Item IV below 
and.is set forth in sections (A), (B), and 
(C) below. 


(A) Self-Regulatory Organization's 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 


_ The purpose of this proposed currency 
options trading rights program is to 
attempt to attract additional market 
makers to the currency options trading 
crowds. Inexpensive access is one way 
to achieve this objective. Additional 
market makers available to trade 
currency options will increase 
competition among market makers and 
will provide increased capacity for 
trading with public customer and firm 
proprietary currency option orders. The 
statutory basis for the proposed rule 
change is section 6(b)(5) of the 
Securities Exchange’ Act of 1934 (the 
Act), in that the program is designed to 
facilitate the trading of currency options. 


(B) Self-Regulatory Organization's 
Statement on Burden on Competition 


The Exchange does not believe that 
the proposed currency option rights 
access program will impose a burden on 
competition: The program is designed to 
encourage competition both on the 
Exchange and among exchanges by 
adding additional market makers,to the 
currency options trading crowds. 


(C) Self-Regulatory Organization's 
Statement on Comments on.the 
Proposed Rule Change Received From 
Members, Participants or Others 


Comments were neither solicited nor 
received: 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed rule 
change, or 

(B) Institute proceedings to determine © 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views.and 
arguments concerning the foregoing. 
Persons making written submission 
should file six copies thereof with the 


Secretary, Securities and Exchange 
Commission, 450 Fifth Street, 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to: the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying at the ° 
Commission's Public Reference Section, 
450 Fifth Street NW., Washington, DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by April 22, 1986. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

John Wheeler, 

Secretary. 

March 24, 1986. 

[FR Doc. 86-7117 Filed 3-31-86; 8:45 am} 
BILLING CODE 8010-01-M 


[Release No. 34-23051; File No. SR-CBOE- 
86-07] 


Self-Regulatory Organizations; 
Proposed Rule Change by Chicago 
Board Options Exchange, Inc., 
Relating to Proposed Currency 
Options Incentive Program 


Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(1), notice is hereby given 
that on March 6, 1986 the Chicago Board 
Options Exchange, Incorporated filed 
with the Securities and Exchange 
Commission the proposed rule change 
as described in Items I, II and III below, 
which Items have been prepared by the 
self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


L Self-Regulatory Organization's 


Statement of the Terms of Substance of 
the Proposed Rule Change 


The Exchange files as a rule change 
the following proposed six-month 
currency options incentive program. For 
each market-maker the Exchange will 
compute from trade match data in each 
currency option class the total numer of 
in-person, market-maker trades made 
with off-floor orders (“accommodation 
volume”). No order from.a market maker 
can be an off-floor order. 
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For each currency option class, 
incentive credits will be allocated 
among market-makers. The monthly 
allocation will be according to the ratio 
of each market-maker's accommodation 
volume per currency option class to the 
total accommodation volume per 
currency option class. If a market-maker 
handles 10 percent of the 
accommodation volume, he gets 10 
percent of the bonus for that month. 
However, there is a $50 cap per contract, 
so that if a market-maker trades only 
one contract, the maximum incentive 
credit is $50. For the first three months 
of the program, the monthly totals per 
currency option class will be $30,000 
each for Japanese yen and Swiss francs, 
$20,000 each for British pounds and 
West German marks, and $10,000 each 
for Canadian dollars and French francs. 
During this six-month program, the 
monthly: total of incentive credits will 
not be more than $120,000 for all 
currency option classes. 

These incentive credits can be 
applied, by the market-maker who 
earned them, toward the payment of his 
Exchange dues, fees and open-market 
seat purchases; they may also be sold to 
the market-maker’s clearing firm, which 
may apply them to its Exchange dues, 
fees and open-market seat purchases. 
The Exchange will begin to compute 
market-maker accommodation volume 
in connection with this program on 
Monday, March ‘3, 1986, though no 
credits will be applied unless SEC 
approval is received. 


li. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below 
and is set forth in sections (A), (B), and 
(C) below. 


(A) Self-Regulatory Organization's 
Statement of the Purpose of, and the 
Statutory Basis for, the Praposed Rule 
Change 


The purpose of this proposed currency 
incentive program is {1} to assure the 
continued presence of those market- 
makers who have already demonstrated 
the ability and willingness to fill outside ° 
order flow and (2) to attract new 
market-makers to the currency trading 
crowds. By providing a guaranteed level 
of incentive payment in each currency 





option class, the program encourages 


volume to make sure that this volume 
consists of accommodations. 

This program is expected to attract a 
limited number of market-makers 
because of the volatility of, and the 
capital needed for, currency options. 
Therefore, little, if any, impact is 
expected on the number of market- 
makers available at trading posts where 
lower volume equity option classes are. 
traded. In addition, the program is only 
for a six-month period, during which the 
Exchange will monitor which trading 
crowds participating market-makers are 
coming from, in order to insure. that the 
currency incentive program does not 
decrease liquidity in lower volume 
equity option classes. 

The statutory basis for the proposed 
rule change is Section 6{b)(5): of the 
Securities Exchange Act of 1934 (the 
Act), in that the program will facilitate 
the trading of currency options. ' 


(B} Self-Regulatory Organization's 
Statement on Burden on. Competition 


The Exchange does not believe that 
the proposed program will impose a 
burden on competition. The incentive 
program is designed to foster 
competition by encouraging those 
market-makers now trading currency 
options to remain there and to 
encourage additional market-makers to 
commit to trade currency options. The 
Exchange believes these incentives will 
result in greater competition among 
market-makers on the Exchange as well 
as increased competition among 
currency options markets. 

To the extent a market-maker 
commits to trading in a new product like 
currency options, he foregoes the more 
predictable revenues in more 
established markets for other options 
classes. The six-month incentive credit 
program is an attempt to defray the 
costs borne by market-makers as they 
attempt to establish this new market. 
The credits also help to offset the 
competitive advantage enjoyed by 
specialists at competing exchanges who 
have a guaranteed source of revenue in 
agency commissions. 

(C) Self-Regulatory Organization's 
Statement on Comments on the 


Proposed Rule Change Received From 
Members, Participants or Others 


Comments were neither solicited nor 
received. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action’ 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
——— consents, the Commission 
will: 

(A) By order approve such proposed rule 
change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submission 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying at the 
Commission's Public Reference Section, 
450 Fifth Street NW., Washington, DC. 
Copies of such filing will also be 
available for inspection and cepying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by April 22, 1986. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

John Wheeler, 

Secretary. 

March 24, 1986. 

[FR Doc. 86-7116 Filed 3-31-86; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-23061; File No. SR-PSE-86- 
03] 


Self-Regulatory Organizations, Pacific 
Stock Exchange, Inc. 


Proposed rule change by the Pacific 
Stock Exchange Incorporated relating to 
the Adoption by the Board of Governors 
of the Pacific Stock Exchange of a rule 
fixing the effective date of a suspension 
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of trading in a dually listed security on 
the PSE when the primary market has 
suspended trading in the security due to 
a buyout or a merger. 

Pursuant to section 19(b)(1), of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(L)(1), notice is hereby given 
that-on March 18, 1986, the Pacific Stock 
Exchange Incorporated, filed with the 
Securities and Exchange Commission 
the proposed rule change as described 
in Items I, Hl and [If below, which items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
filing from interested persons. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 


the Proposed Rule Change 


The proposed rule (i.e. Rule I, Section 
3(f), of the Rules of the Board of 
Governors) that has been approved by 
the Board of Governors of the Pacific 
Stock Exchange Incorporated (“‘PSE” or 
“Exchange”) specifies that when trading 
in a dually listed security is suspended 
by the primary market due te a merger 
or buyout, the PSE will suspend trading 
effective at the close of trading of the 
primary market on the day designated 
by the primary market as the day of 
suspension. The rule also allows for 
flexibility in unforeseen situations by 
allowing the Joint Equity Floor Trading 
Committee (“JEFTC”) to institute the 
suspension at another time. 


II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
places specified in Item IV below. The 
self-regulatory organization has 
prepared summaries, set forth in 
Sections (A), (B), (C) below, of the most 
signficiant aspects of such statements. 


(A) Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


The proposed rule has been adopted 
in response to the desire of the members 
of the PSE to fix a specific time for 
suspension of trading in a dually listed 
security when the primary market has 
announced such a suspension due to a 
buyout or a merger. It was felt that 
without such a procedure, disputes over 
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PSE trades in the effected security could 
develop. This proposed rule is consistent 
with sections 6 and 11 of the Securities 
Exchange Act of 1934, in that it will help 
to maintain a fair and orderly market in 
the trading of dually listed securities 
that have been so effected, by 
coordinating the suspension of trading. 
This will also comply with the goal of a 
national market system by coordinating 
the suspension between the PSE and the 
primary market, thus, helping to 
eliminate potential confusion and 
questions about the effectiveness of any 
PSE trades in such securities. In this 
manner, it will also act to protect 
investors and the public interest. 


(B) Self-Regulatory Organization's 
Statement on Burden on Competition 


The proposed rule change will not 
impose any burden on competition that 
is not necessary or appropriate in 
furtherance of the Act. 


(C) Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


No comments were received or 
solicited concerning the proposal.to set 
a fixed time for the suspension of a 
dually listed security when the primary 
market has announced a suspension due 
to a buyout or a merger in the effected 
security. 


Ill. Date of Effectiveness of the , 
Proposed Rule Change and Timing for 
Commission Action 


Within thirty-five (35) days of the date 
of publication of this notice in the 
Federal Register or within such longer 
period (i) as the Commission may 
designate up to ninety (90) days of such 
date if it finds such longer period to be 
appropriate and publishes its reasons 
for so finding or (ii) as to which the self- 
regulatory organization consents the 
Commission will: 

(a)-By order approve such proposed rule 
change; or 

(b) Institute proceedings to determin 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, at 450 Fifth Street NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect.to 
the proposed rule change that are filed 
with the Commission, and all written 


communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street NW., Washington, DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by April 22, 1986. 

For the Commission by the Division of 


Market Regulation, pursuant to delegated 
authority. 


Dated: March 25, 1986. 
John Wheeler, 
Secretary. 
[FR Doc. 86-7118 Filed 3-31-86; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-23064; File No. SR-Amex- 


Self-Regulatory Organizations; 


. Proposed Rule Change by American 


Stock Exchange Amending Section 
110 of the Amex Company Guide To 
Modify Foreign Listing Guidelines 


Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(1), notice is hereby given 
that on March 17, 1986, the American 
Stock Exchange, Inc. filed with the 
Securities and Exchange Commission 
the proposed rule change as described 
in Items I, H, and If below, which Items 
have been prepared by the self- 
regulatory organization.! The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The American Stock Exchange is 
proposing to amend Section 110 of the 
Amex Company Guide to modify 
Exchange listing requirements for 
foreign issuers. 


Il. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 


! The full text of the proposed rule change is 
contained in Exhibit A. 
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and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 

*prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 


A. Self-Regulatory Organization's 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 


(1) Purpose 


The Amex believes that the benefits 
of an auction market, including its 
regulatory framework, should be 
available to U.S. investors in foreign . 
securities as an alternative both to 
foreign trading markets and dealer 
markets in this country. In order for 
investors to have this choice, however, 
U.S. exchange markets must be able to 
attract foreign issuers. Experience has 
shown that foreign companies have 
been reluctant to list on an exchange 
because they find it difficult or 
impossible to comply with certain 
exchange standards that are either 
inconsistent with, or contrary to, their 
own country’s laws and practices. The 
Exchange believes that modification of 
its listing requirements for foreign 
issuers through recognition of their 
domestic customs and practices, may 
eliminate some of the disincentives to 
listing, and has identified the following 
areas in which it believes modifications 
can be safely made without any 
lessening of fundamental investor 
protections. 


Voting and Independent Directors 


Due to the broad range of political and 
economic systems found world-wide, 
many foreign issuers are incorporated in 
nations which lack a history of 
providing shareholders with the same 
degree of participation in the choice of 
management, and in voting on stock 
issuances, as is the norm in this country. 
In a number of instances, other means of 
corporate accountability and discipline 
are favored over shareholder voting as a 
check on managment.? In addition, some 
countries restrict foreign ownership, in 
whole or in part, to shares in which the 
right to vote is constrained. 

The Exchange therefore, proposes to 
modify its listing guidelines to allow 
consideration of custom and practice in 
the issuer's country of domicile with 


2 One such example is found in Scandinavian 
countries, where many companies are required to 
afford significant Board level representation to their 
employees. 
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companies seldom provide a minimum 
quorum for holding annual meetings 
reflecting a tradition of investor non- 
participation in corporate governance. 
In cases where there is a quorum 
requirement, it often is much lower than 
the requirements found in the U.S. A 
foreign company attempting to meet 
Amex standards (Section 123)—which 
specify a minimum quorum requirement 
of at least one-third of the outstanding 
shares—could very well find itself 
unable to obtain the votes necessary to 
hold an annual meeting. 

The Exchange proposes te amend its 
listing guidelines for foreign issuers to 
permit the Exchange to evaluate the 
adequacy of a foreign company’s 
quorum requirements viewed in light of 
the corporate law and practice of its 
country of domicile. 


Reporting 

Foreign issuers have frequently voiced 
objections to the exchange requirement 
for quarterly reporting (Section 620). 
Such a practice is not observed in most 
countries and it is argued that its 
adoption solely for the benefit of U.S. 
shareholders would cause domestic 
complications. The Exchange, therefore 
proposes to allow foreign issuers to 
publish, at least semi-annually, an 
English language version of an interim 
financial statement.® 


(2) Basis 


The proposed rule change is 
consistent with sections 6{b)5 and 
11A(a){i}{c)fii) of the Act, im that it is 
designed to remove impediments to and 
perfect the mechanism of a free and 
open market and enhance competition 
between markets. While the proposed 
revision will afford the Exchange greater 
latitude in evaluating the listing 
eligibility of ceratin foreign issuers, this 
is intended solely to eliminate barriers 
to foreign listings, thereby fostering 
competition. In this regard, it should be 
noted that foreign issuers traded through 
the facilities of NASDAQ are not 
required to adhere to any standards. of 
corporate governance. Moreover, the 


% This proposed change in the Exchange's 
quarterly reporting requirement will not alter the 
company’s obligation to comply with the Exchange's 
timely disclosure policies (Sections 401 te 405 of the 
Company Guide). nor will it have any effect on the 
issuer's obligation to make periodic disclosure 
pursuant to SEC rules. 


NASD is seeking broad exemptive 
authority for foreign issuers with respect 
to those governance standards for which 
it is now seeking SEC approval ‘see SR- 
NASD-85-20). 

The proposed rule would also parallel 
the Commission's own treatment of 
foreign issuers. Foreign issuers which 
register securities on Form 20-F or are 
exempt from registration pursuant to 
Rule 12g3-2 are permitted to provide 
less extensive disclosure and are not 
subject to the proxy, quarterly reporting 
or insider trading provisions of the 
Exchange Act. 


B. Self-Regulatory Organization's 
Statement on Burden on Competition 

The proposed rule change will act to 
reduce existing competitive disparities 
between the Exchange and the over-the- 
counter market with regard to the ability 
to attract foreign listings. 


C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants or Others 


While no written comments were 
solicited with respect to the proposed 
rule change, such comments were 
received from Senator Alfonse D’ Amato 
and Congressman John Dingell. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriated and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
ee consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 5th Street, NW, 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 


may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 5th Street, NW., Washington, DC. 
copies.of such filing will also be 
available for inspection and copying at 
the principal office of the above- 


- mentioned self-regulatory organization. 


All submissions should refer to the file 
number in the caption above and should 
be submitted by April 22, 1986. 

For the Commission by the Division of 
Market Regulations, pursuant to delegate 
authority. 

Dated: March 25, 1986. 

John Wheeler, 


Secretary. 
Exhibit A 


American Stock Exchange, Inc. 
Proposed Rule Change 


It is proposed that Section 110 of the 
Company Guide be amended as 
follows:! 


Section 110 Securities of Foreign 
Companies.—The Exchange recognizes that 
every corporate entity must operate in 
accordance with the laws and customary 
practices of its country of origin or 
incorporation. Therefore, in evaluating the 
eligibility for listing of a foreign based entity, 
the Exchange will consider the laws, customs 
and practices of the applicant's country of 
domicile regarding such matters as: (i) The 
election and composition of the Board of 
Directors; (ii) the issuance of quarterly 
earnings statements; (iii) shareholder 
approval requirements; and (iv) quorum 
requirements for shareholder meetings. 


Since business practices may vary 
among foreign companies, the following 
information is presented solely as a 
guide rather than a set of inflexible 
rules: 

Paragraphs (a) Listing Requirements, 
(b) Form of Security and (c) Citizenship 
Restrictions remain unchanged. 


(d) Disclosure.—The Exchange will require 
the company to: (i) Furnish to American 
shareholders an English language version of 
its annual financial statements and all other 
materials regularly provided to other 
sharekiolders, and (ii) publish, at least semi- 
annually, an English version of its interim 
financial statements. 

(e) Form of Listing Application.—Sections 
220-222. 


[FR Doc. 86-6622 Filed 3-31-86; 8:45am] 
BILLING CODE 8010-01-M 


1 All added material is Ttalicized, all deleted 
material is [bracketed]. 





Self-Regulatory Organizations; 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing; Midwest Stock Exchange, 


Incorporated 
March 24, 1986. 


The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and 
Rule 12f--1 thereunder, for unlisted 
trading privileges in the following 
stocks: 


Wherehouse Entertainment, Inc. : 
Common Stock, $.10 Par Value (File No. 
8884) 
Growth Stock Outlook Trust Inc. 
Common Stock, $.10 Par Value (File No. 
8885) : 
Italy Fund, Inc. (The) 
Common Stock, $.01 Par Value (File No. 
8886) 
Sun Energy Partners 
Depository Receipt for Limited Partnership 
(File No. 8887) 
L F Rothschild Unterderg Towbin Holdings 
Common Stock, $1.00 Par Value (File No. 
8888) 
California Real Estate Investment Trust 
Shares of Beneficial Interest (File No. 8889} 
Beneguity Holdings 
Units of LTD Partners Interest, No Par 
Value (File No. 8890) 
Weingerten Realty 
Common Stock, $.03 Par Value (File No. 
8891) 
CNW Corporation 
$2.125 Cumulative Convertible 
Exchangeable Preferred (File No. 8892} 
Times Mirror Co., (Delaware) 
Common Stock, No Par Value (File No. 
8893) 
Glenfed Inc. (Holding Company) 
Common Stock, $.01 Par Value (File No. 
8894) 


These securities ar listed and registered 
on one or more other natinal securities 
exchange and are reported in the 
consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before April 14, 1985, 
written data, views and arguments 
concerning the above-referenced 
applications. Persons desiring to make 
written comments should file three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 
Washington, D.C. 20549. Following this 
opportunity for hearing, the Commission 
will approve the application if it finds, 
based upon all the information available 
to it, that the extensions of unlisted 
trading privileges pursuant to such 
applications are consistent with the 
maintenanceé of fair and orderly markets 
and the protection of investors. 
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For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

John Wheeler, 

Secretary. 

[FR Doc. 86-7122 Filed 3-31-86; 8:45 am] 
BILLING CODE 8010-01-M 


Self-Regulatory Organizations; 
Applications for Unlisted Trading 


Privileges and of Opportunity for 
Hearing; Pacific Stock Exchange, Inc. 


March 24, 1986. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to Section 12(f}(1)(B) of the 
Securities Exchange Act of 1934 and 
Rule 12f-1 thereunder, for unlisted 
trading privileges in the following 
securities: 

Eli Lilly & Company 
Warrants to Purchase Common Stock (File 
No. 7-8882) 
Eli Lilly & Company 
Contingent Payment Obligation Units (File 
No. 7-8883) 


These securities are listed and 
registered on one or more other national 
securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before April 14, 1986, 
written data, views and arguments 
concerning the above-referenced 
application. Persons desiring to make 
written comments should file-three 
copies thereof with the Secretary of the 
Securities and Exchange Commission, 
Washington, D.C. 20549. Following this 
opportunity for hearing, the Commission 
will approve the application if it finds, 
based upon all the information available 
to it, that the extensions of unlisted 
trading privileges pursuant to such 
application is consistent with the 
maintenance of fair and orderly markets 
and the protection of investors. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority. 


John Wheeler, 

Secretary. 

[FR Doc. 86-7121 Filed 3-31-86; 8:45 am} 
BILLING CODE 8010-01-M 


[Release No. IC-15012; (File No. 812-6012)] 


Guaranteed Mortgage Corporation Ill 
(Formerly Guaranteed Mortgage 
Corporation 1); Application 

March 25, 1986. 


Notice is hereby given that . 
Guaranteed Mortgage Corporation III 
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(formerly Guaranteed Mortgage 
Corporation }} (“Applicant”), 6251 South 
Ulser Street, Englewood, Colorado 
80111, filed an application on December 
26, 1984, and amendments thereto on 
November 5, 1985, February 5, 1986 and 
March 21, 1986, for an order, pursuant to 
section 6(c) of the Investment Company 
Act of 1940°(“‘Act’”’), amending an order 
dated January 11, 1983 (Investment 
Company Act Release No. 12955, “1983 
Order"), to permit Applicant to modify 
the manner in which it conducts its 
business. All interested persons are 
referred to the application on file with 
the Commission for a complete 
statement of the representations 
contained therein, which are 
summarized below, and to the Act for 
the relevant provisons thereof. 
Applicant, an indirect wholly-owned 
subsidiary of Pulte Home Corporation, 
states that it was incorporated for the 
limited purpose of facilitating the 


financing of long-term residential 


mortgage loans. The 1983 Order 
exempted Applicant from all provisions 
of the Act to permit it to issue bonds 
backed by obligations secured by 
GNMaA Certificates (defined below). 
Applicant now proposes to expand the 
types of collateral it may use to secure 
its bonds and to substitute collateral 
under limited circumstances. 


Applicant proposes to issue, in series, 
collaterialized mortgage bonds (the 
“bonds”). Each series will be separately 
secured, primarily by collateral 
consisting of Mortgages,! Private 
Certificates 2? and/or Federal 
Certificates *-representating undivided 
interests in first-lien residential 
mortgages {without regard to whether 
such mortgage certificates represent all 
or part of a particular pool of 
mortgages}, or Coilateralized 
Obligations,* and by one, or more 


1 First liens on single (one-to-four) family 
residences. 

2 An undivided interest in pools of mortgages that 
are first liens on single (one-to-four) family 
residences. 

3 Mortgage certificates guaranteed by the 
Government National Mortgage Association 
(“GNMA”) the Federal National Mortgage 
Association (“FNMA”) or the Federal Home Loan 
Mortgage Corporation (“FHLMC”) (“Federal 
Certificates”). 

* Collateralized Obligations are notes, bonds or 
other evidences of indebtedness issued by owners 
of Mortgages, Private Certificates and Federai 
Certificates and secured by such Mortgages, Private 
Certificates and Federal Certificates. Such owners 
would include, among others, builders and affiliates 
of builders, savings and loan associations, banks 
and mortgage bankers, with whom Applicant has 
agreed respecting the purchase of Collateralized 
Obligations. Collateralized Obligations are the 
substantive equivalent of so called “funding 
agreements” utilized by other applicants. 
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reserve funds and/or mortgage _ 
insurance polices. Mortgages, mortgage 
certificates or Collateralized Obligations 
securing each series will be acquired by 
Applicant using the proceeds of sale of 
the bonds (or funds provided by its 
parent companies). Until such bonds are 
paid, the trustee wili not be permitted to 
release any pledged Mortgages, 
mortgage certificates or Collateralized 
Obligations which are required to 
collateralize Applicant's bonds. 
However, Applicant will be permitted to 
substitute other Mortgages, mortgage 
certificates or Collateralized Obligations 
for Mortgages, mortgage certificates or 
Collateralized Obligations originally 
pledged as collateral fora series of 
bonds under the limited circumstances 
described below. 

Applicant states that collateral held 
by the trustee for each series of bonds 
will be registered in the name of the 
trustee for collateral purposes and the 
trustee will have a first-priority 
perfected security interest in all the 
collateral pledged to secure each such 
series of bonds. Also, collateral security 
for a series of bonds will not secure any 
other series of bonds or any other 
obligations of the Applicant. In addition, 
all of the collateral for the Collateralized 
Obligations will be held in trust by the 
trustee for the series of bonds secured 
by such Collateralized Obligations. 

According to the application, reserve 
funds required-by the rating agencies 
rating the bonds and other cash held by 
the trustee from time to time as 
collateral fer bonds (including proceeds 
of collateral) may only be invested in 
short-term investments approved for 
bonds rated in one of the two highest 
rating categories by the rating agencies 
rating the bonds (“Eligible 
Investments”). Eligible Investments 
must mature prior to the date on which 
any amount payable out of the proceeds 
thereof is due and will be paid. Such 
reserves are small in comparison to the 
total pool of collateral and earnings on 
such funds are, absent default, generally 
released to Applicant on each bond 
payment date. Unless or until released 
to Applicant or paid to bondholders all 
such funds will be maintained with the 
trustee. Proceeds of the collateral 
securing a series of bonds will, absent 
default by FHLMC, FNMA, GNMA or 
mortgage insurers, as the case may be, 
be calculated te be sufficient to pay the 
principal of and interest on the bonds of 
such series when and as the same 
become due. 

Certain series of bonds or classes 
within a series may provide for some or 
all of the payments on the collateral of 
amounts in excess of current interest 


payments on bonds.to be deposited in a 
redemption fund or for all proceeds of 
the collateral (including principal and 
interest) to be deposited in a proceeds 
account which the trustee will invest in 
Eligible Investments. These funds or 
accounts will be available for 
redemptions or prepayments of bonds 
on the next bond payment date on terms 
specified in each bond offering after 
payment of all other principal and 
interest due on such date. The terms of 
each offering may provide bondholders 
the right-to request redemption of bonds, 
but only to the extent that payments on 
the Mortgages, Private Certificates or 
Federal Certificates are available in the 
redemption fund for such offering. 
However, under no circumstances will 
bondholders be permitted to compel the 
liquidation of Mortgages, Private 
Certificates, Federal Certificates, 
Collateralized Obligations or reserve 
funds in order to redeem bonds at 
bondholder request prior to maturity. It 
is the position of Applicant that such 
redemption procedures do not create a 
“redeemable security” within the 
meaning of that term in the Act. 

Applicant represents that its future 
securities offerings will be limited to 
bond offerings meeting the following 
conditions: 

(1) Each series of bonds will be 
registered under the Securities Act of 
1933 (“Securities Act”), unless offered in 
a transaction exempt from registration 
pursuant to Section 4(2) of the Securities 
Act. 

(2) The bonds will be “mortgage 
related securities” within the meaning of 
section 3(a)(41) of the Securities 
Exchange Act of 1934. However, the 
mortgage collateral underlying the 
bonds (and underlying Collateralized 
Obligations) will be limited to: (i) 
Mortgages that are first liens on single 
(one-to-four) family residences 
(“Mortgages”); (ii) mortgage certificates 
evidencing an undivided interest in 
pools of mortgages that are first liens on 
(one-to-four) family residences (‘Private 
Certificates”); and (iii) mortgage 
certificates guaranteed by the 
Government National Mortgage 
Association (“GNMA"), the Federal 
National Mortgage Association 
(“FNMA") or the Federal Home Loan 
Mortgage Corporation (“FHLMC”) 
(‘Federal Certificates’’) (collectively, 
“mortgage collateral”). 

(3) If new mortgage collateral owned 
by Applicant or pledged pursuant to 
Collateralized Obligations is 
substituted, the substitute collateral 
must: (i) Be of equal or better quality 
than the collateral replaced; (ii) have 
similar payment terms and cash flow as 


Federal Register / Vol. 51, No. 62 / Tuesday, April 1, 1986 / Notices 


the collateral replaced; (iii) be insured or 
guaranteed to the same extent as the 
collateral replaced; and (iv) meet the 
conditions set forth in paragraphs (2), (4) 
and (6). In addition, new collateral may 
not be substituted for more than 20% of 
the aggregate face amount of the 
Mortgages initially pledged as mortgage 
collateral or for more than 40% of the 
aggregate face amount of the mortgage 
certificates initially pledged as mortgage 
collateral. New Mortgages may be 
substituted for Mortgages initially 
pledged as mortgage collateral only in 
the event of default, late payments or 
defect in the collateral being replaced. 
New Private Certificates may be 
substituted for Private Certificates 
initially pledged as mortgage collateral 
only in the event of default, later 
payments or defect in the collateral 
being replaced. In no event would any 
new mortgage collateral be substituted 
for any substitute mortgage collateral.® 
(4) All Mortgages, mortgage 
certificates, funds, accounts or other 
collateral securing a series of bonds 
(“bond collateral”) will be held by the 
trustee or on behalf of the trustee by an 
independent custodian. The custodian 
shall not be an affiliate (as the term 
“affiliate” is defined in Securities Act 


Rule 405, 17 CFR 230.405) of the 


Applicant, or of the master servicer or 
originating lender of any Mortgages that 
are pledged as mortgage collateral. If 
there is no master service, no servicer of 
those Mortgages shall be an affiliate of 
the custodian. The trustee will be 
provided with a first priority perfected 
security or lien interest in and to all 
bond collateral. 

(5) Each series of bonds will be rated 
in one of the two highest bond rating 
categories by at least one nationally 
recognized statistical rating organization 
that is not affiliated with the Applicant. 
The bonds will not be considered 
redeemable securities within the 
meaning of section 2(a)(32) of the Act. 

(6) The master servicer of any 
Mortgages (including, for purposes of 
this paragraph, mortgages underlying 
Private Certificates) that are pledged as 
mortgage collateral may not be an 
affiliate of the trustee. If there is no 
master servicer, no servicer of such 
Mortgages may be an affiliate of the 
trustee. Any master servicer and 
servicer of any such Mortgage will be 
approved by FNMA or FHLMC as an 
“eligible seller/servicer” of 


5 New Collateralized Obligations may be 
substituted for Collateralized Obligations initially 
pledged only if the substitution of mortgage 
collateral underlying those instruments would be 
permitted under this condition. 
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conventional, residential mortgage 
loans. The agreement governing the 
servicing of such Mortgages shall 
obligate the servicer to provide 
substantially the same services with 
respect to those Mortgages as it is then 
currently required to provide in 
connection with the servicing of 
mortgages insured by FHA, guaranteed 
by VA or eligible for purchase by FNMA 
orFHLMC. . 

(7) No less often than annually, an 
independent public accountant will 
audit the books and records of 
Applicant and in addition will report on 
whether the anticipated payments of 
principal and interest on the mortgage 
collateral for each series of bonds 
continue to be adequate to pay the 
principal and interest on the bonds in 
accordance with their terms. Upon 
completion, copies of the auditor’s 
report(s) will be provided to the trustee. 

Substitution of Collateralized 
Obligations will be used by Applicant in 
circumstances where it would be 
desirable or appropriate to substitute 
underlying mortgage collateral but the 
issuer of the Collateralized Obligation is 
unable or unwilling to do so. These 
circumstances would occur, for example, 
where defects are discovered in a 
mortgage certificate that underlies a 
Collateralized Obligation but the issuer 
is unable to deliver a new mortgage 
certificate meeting the prescribed 
conditions for substitution. Applicant 
asserts that, in such cases, bondholders 
would prefer that Applicant replace the 
defective Collateralized Obligation, 
rather than jeopardize payments to 
bondholders. 

According to Applicant the public 
interest served by its activities was 
recognized and approved by Congress 
and the Administration through 
enactment of the Secondary Mortgage 
Market Enhancement Act of 1984 (1984 
Act”). The goal of this new act is to 
increase funds available for housing by 
facilitating participation of the private 
sector in the secondary market for 
mortgages. Applicant asserts that the 
1984 Act places Applicant's bonds on a 
more equal basis with direct obligations 
of governmental housing finance 
agencies by granting Applicant's bonds 
the same exemptions from state 
securities acts and legal investment 
statutes as are presently available to the 
United States Government and its 
agencies. Applicant states that it cannot, 
however, issue bonds in series which 
are large enough to compete effectively 
with such agencies in the capital 
markets unless it is permitted to issue 
bonds backed by “partial pool” 
mortgage certificates. 


Notice is further given that any 
interested person wishing to request a 
hearing on the application may, not later 
than April 16, 1986, at 5:30 p.m., do so by 
submitting a written request setting 
forth the nature of his interest, the 
reasons forhis request, and the specific 
issues, if any, of fact or law that are 
disputed, to the Secretary, Securities 
and Exchange Commission, Washingtoa, 
D.C. 20549. A copy of the request should 
be served personally or by mail upon 
Applicant at the address stated above. 
Proof of service (by affidavit or, in the 
case of an attorney-at-law, by 
certificate) shall be filed with the 
request. After said date an order 
disposing of the application will be 
issued unless the Commission orders a 
hearing upon request or upon its own 
motion. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

John Wheeler,» 

Secretary. 

[FR Doc. 86-7188 Filed 3-31-86; 8:45 am} 
BILLING CODE 8010-10-M 


Filing of Application To Withdraw from 
Listing and Registration by MacMillan 
Bloedel Limited; Common Stock, No 
Par Value (File No. 1-7902) 


March 25, 1986. 

The above named issuer has filed an 
application with the Securities and 
Exchange Commission pursuant to 
Section 12(d) of the Securities Exchange 
Act of 1934 (“Act”) and Rule 12d2-2(d) 
promulgated thereunder, to withdraw 
the specified security from listing and 
registration on the New York Stock 
Exchange, Inc. (“Exchange” or “NYSE”). 

The reasons alleged in the application 
for withdrawing this security from 
listing and registration include the 
following: 

The Board of Directors of the issuer 
decided to withdraw its shares from 
listing on the NYSE because in the 
Board's judgment continuation of the 
listing is not justified in light of the costs 
and other potential burdens involved. 
Further, the issuer states that it is 
applying to the NYSE for withdrawal of 
the shares from listing, pursuant to 
NYSE Rule 500. NYSE Rule 500 states in 
part that: 


“In the absence of special circumstances, a 
security considered by the Exchange to be 
eligible for continued listing will not be 
removed from the list upon request or 
application of the issuer, unless the proposed 
withdrawal from listing is approved by the 
security holders at a meeting at which a 
substantial percentage of the outstanding 
amount of the particular security is 
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represented, without objection to the 
proposed withdrawal from a substantial 
number of individual holders of the particular 
security; provided, however, that the 
Exchange will not oppose delisiing action by 
the issuer of a security listed on the Exchange 
if 

(1) The Exchange shall have denied the 
listing of an additional amount of such 
security within the preceding 30 days, and 

(2) following such action by the Exchange, 
delisting has been approved by a majority of 
the company's directors then in office and the 
company has notified stockholders, in form 
satisfactory to the Exchange of the proposed 
delisting prior to the filing of the delisting 
application and at least 30 days in advance of 
the date delisting is affected. 

10 Minimum requirement—In applying the 
provisions of Rule 500, above, relating to 
approval by security holders, the Exchange, 
in the absence of special circumstances, will 
consider approval of the proposed 
withdrawal from listing by 667% of the 
outstanding security, together with a failure 
of 10% of the individual holders thereof to 
object, as the minimum requirement.” 


The Commission, by order, dated 
March 14, 1986, approved the issuer's 
application for delisting and 
deregistration of the specified security, 
effective at the opening of business 
March 17, 1986. The issuer, however, has 
scheduled a vote of its stockholders on 
the question of whether to delist and 
deregister from the NYSE, in order to 
comply with the requirements of NYSE 
Rule 500. Accordingly, the Commission 
orders nune pro tunc the postponement 
of the said Commission order, dated 
March 14, 1986, from the opening of 
business on March 17, 1986 until such 
time following the scheduled March 27, 
1986 meeting as the Commission will 
have an opportunity to reconsider the 
issuer's delisting application following 
the meeting. The Commission notes that 
NYSE trading in the specified security 
shall continue pending resolution of 
these matters. 

For the Commission, by the Division of 


Market Regulation, pursuant to delegated 
authority. 


John Wheeler, 

Secretary. 

[FR Doc. 86-7186 Filed 3-31-86; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 15009; (File No. 812-6266) ] 


M.D.C. Mortgage Funding Corporation; 
Mortgage-Backed Securities 
Application 


March 24, 1986. 

Notice is hereby given that M.D.C. 
Mortgage Funding Corporation 
(“Applicant”), 3600 South Yosemite 
Street, Suite 900, Denver, CO 80237, filed 
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an application on December 23, 1985, 
and amendments thereto on March 7, 21 
and 24, 1986, for a Commission order 
pursuant to section 6(c) of the 
Investment Company Act of 1940 
(“Act”), exempting it from all provisions 
of the Act in connection with the 
proposed issuance of mortgage-backed 
securities. All interested persons are 
referred to the application on file with 
the Commission for a statement of the 
representations contained therein, 
which are summarized below, and to the 
Act and the rules thereunder for the text 
of the applicable provisions. 

Applicant states that it is a Delaware 
corporation organized in October 1985 
for the purpose of investing in certain 
mortgage-backed certificates to be 
purchased with the proceeds of bonds 
collateralized by such certificates. 
Applicant also states that it will not 
engage in any business or investment 
activities other than issuing and selling 
bonds under one or more indentures, 
acquiring, owning, holding and pledging 
mortgage certificates, investing cash 
balances on an interim basis in certain 
short-term investments and engaging in 
any activities incidental to and 
necessary for such purposes. Further, 
Applicant states that it is a wholly- 
owned subsidiary of Yosemite Financial, 
Inc., which is a wholly-owned 
subsidiary of M.D.C. Holdings, Inc. 

According to the application, 
Applicant proposes to issue and sell 
bonds (“Bonds”) in series (“Series”). 
Each Series will be issued pursuant to 
an indenture (“Indenture”), qualified 
under the Trust Indenture Act of 1939, 
between Applicant and an independent 
trustee (“Trustee”). Applicant states that 
each Series will be secured separately 
by assignments to the Trustee of any 
combination of mortgage-backed 
certificates guaranteed by the 
Government National Mortgage 
Association (“GNMA Certificates”), 
mortgage participation certificates 
issued by the Federal Home Loan 
Mortgage Corporation (“FHLMC 
Certificates") and guaranteed mortgage 
pass-through securities issued by the 
Federal National Mortgage Association 
(“FNMA Certificates”). (As used herein, 
“Mortgage Certificates” includes 
GNMA, FHLMC and FNMA 
Certificates.) Applicant represents that 
each Series will be registered under the 
Securities Act of 1933 (“1933 Act”) and 
sold pursuant to a prospectus and 
prospectus supplement containing all 
material disclosures required by the 
terms of the 1933:Act. Applicant 
represents that it will not issue any 
Bonds unless they are rated in the 
highest bond rating category by an 


unaffiliated nationally recognized rating 
agency. 

Applicant states that the Mortgage 
Certificates pledged to secure a Series 
may or may not represent the entire 
beneficial interest in the related 
mortgage pools and represents that the 
collateral securing each Series will serve 
as collateral only for that Series. 
Further, Applicant represents that the 
outstanding principal amount of the 
Mortgage Certificates securing a Series 
will be at least equal to the unpaid 
principal amount of such Series on their 
issue date. 

Applicant also states that each Series 
will consist of one or more classes 
(“Classes”), one or more of which may 
be current-pay Bonds (“Non-Compound 
Interest Bonds”) or compound interest 
Bonds (“Compound Interest Bonds”). 
Non-Compound Interest Bonds will bear 
interest on their outstanding principal 
balances at the rate established for such 
Class. A Compound Interest Bond is one 
on which interest accrues and is added 
to the principal of such Bond on each 
related payment date, and regarding 
which neither interest nor principal is 
due or payable until the first payment 
date specified for that Bond. Each Class, 
whether Non-Compound or Compound, 
will bear a separate interest rate and 
staied maturity date. 

Applicant represents that the 
Mortgage Certificates for each Series 
will be pledged to and held by the 
Trustee or its nominee who will not be 
affiliated with Applicant. Until such 
Bonds are paid, Applicant will not be 
permitted to release any of the Mortgage 
Certificates from the lien of the 
Indenture except as provided below. 
Applicant also represents that at the 
time of issuance of a Series, the cash 
flow guaranteed by GNMA, FHLMC 
and/or FNMA on the Mortgage 
Certificates, plus the assumed 
reinvestment earnings calculated at the 
maximum permitted rate, together with 
the other collateral pledged (described 
below) to secure such Bonds, will be 
sufficient to pay the principal and 
interest on the Bonds when due. 

Applicant also represents that at least 
annually an independent public 
accountant will audit the books and 
records of Applicant and will report on 
whether the anticipated payments of 
principal and interest on the Mortgage 
Certificates continue to be adequate to 
pay the principal and interest on the 
Bonds in accordance with their terms. 
Upon completion, copies of such report 
and statement with regard to the 
scheduled payments on the Mortgage- 
Certificates will be provided to the 
Trustee. 
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Applicant states that in the event 
principal payments on the Bonds are 
made other than on a monthly basis, the 
Bonds may provide for mandatory 
redemptions to the extent that principal 
payments on the Mortgage Certificates 
cannot be invested at a rate which will 
provide sufficient income to pay interest 
on the Bonds. Applicant also states that 
the Bonds will not provide for 
redemption (as defined in the Act) at the 
option of Bondholders and that except in 
the event of a default, Bondholders will 
not be entitled to compel the liquidation 
of the related pledged Mortgage 
Certificates. 

According to Applicant, the other 
collateral pledged to secure the Bonds 
will include a separate collection 
account (“Collateral Proceeds Account”) 
for each Series and may include a debt 
service or other reserve fund (“Reserve 
Fund”), and a graduated principal 
payment fund (“GPM Fund”). Such GPM 
Fund would be sufficient to cover any 
potential cash flow shortfall relating to 
any Mortgage Certificates which were 
backed by graduated payment mortgage 
loans. Any Reserve Fund would consist 
of cash, a letter of credit or eligible 
investments. The Collateral Proceeds 
Account for each series will be 
established by the Trustee for receipt of 
all monthly principal and interest 
distributions on the Mortgage 
Certificates securing the Series, 
payments from any GMP Fund, 
reinvestment income thereon and any 
initial deposit required by the 
prospectus supplement. Applicant states 
that the Trustee is authorized to invest 
the funds of the Collateral Proceeds 
Account, the Reserve Fund and any 
GPM Fund in United States government 
obligations and certain other eligible 
investments. Applicant states such 
investments will mature on or prior to 
the next payment date for the Series. 

Finally, Applicant represents that any 
substitution of Mortgage Collateral will 
be of equal or better quality, have 
similar payment terms and cash flow, 
and be insured or guaranteed to the 
same extent as the Mortgage Collateral 
being replaced. Further, Applicant 
represents that it will not substitute new 
collateral for more than 40% of the 
aggregate face value of the certificates 
initially pledged as Mortgage Collateral 
and that no substitution will be made for 
substituted Mortgage Collateral. 

Applicant submits that its activities 
will promote the public interest by 
expanding the market for mortgage 
securities, there by increasing the pool 
of funds available for mortgage loans 
and increasing the capacity of mortgage 
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lenders to meet the housing finance 
needs of the nation. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may, not later 
than April 18, 1986, at 5:30 p.m., do so by 
submitting a written request setting 
forth the nature of his interest, the 
reasons for his request, and the specific 
issues, if any, of fact or law that are 
disputed, to the Secretary, Securities 
and Exchange Commission, Washington, 
D.C. 20549. A copy of the request should 
be served personally or by mail upon 
Applicant(s) at the address stated 
above. Proof of service (by affidavit or, 
in the case of an attorney-at-law, by 
certificate) shall be filed with the 
request. After said date, an order 
disposing of the application will be 
issued unless the Commission orders a 
hearing upon request or upon its own 
motion. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

John Wheeler, 

Secretary. 

[FR Doc. 86-7120 Filed 3-31-86; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 15008; (File No. 813-73)] 


PaineWebber Executive Investments 
Fund, L.P. and PaineWebber 
incorporated; Employees; Securities 
Companies Application 


March 24, 1986. 

Notice is hereby given that 
PaineWebber Executive Investments 
Fund, L.P., a Delaware limited 
partnership (the “Initial Partnership”) 
and PainWebber Incorporated, a 
Delaware corporation (“PWI") (the 
Partnership and PWI being sometimes 
collectively referred to herein as 
“Applicants”), 1285 Avenue of the 
Americas, New York, New York 10019, 
filed an application on December 24, 
1985, and an amendment thereto on 
March 12, 1986, pursuant to sections 6(b) 
and 6(e) of the Investment Company Act 
of 1940 (“Act”), for an order exempting 
the Initial Partnership and all similar 
partnerships offered to the same class of 
investors as the limited partner 
investors in the Initial Partnership 
(collectively, Partnerships”), from all 
provisions of the Act and the rules 
thereunder or, in the alternative, 
exempting the Partnerships from each 
and every provision of the Act and rules 
thereunder except sections 9, 17 (with 
certain exceptions), 30 (with certain 
exceptions), 36 and 37 and all 
administrative and jurisdictional 
sections of the Act and the rules 


thereunder necessary to enforce 
compliance with the terms of the order 
as granted. Applicants also request an 
order, pursuant to section 45(a) of the 
Act, granting confidential treatment for 
certain reports to be filed with the 
Commission. All interested persons are 
referred to the application on file with 
the Commission for a statement of the 
representations contained therein, 
which are summarized below, and to the 
Act for the text of the applicable 
statutory provisions thereof. 

Applicants state that the Initial 
Partnership is the first of a proposed 
series of investment partnerships that 
will provide in-house capital growth 
investment programs enabling certain 
key employees of Paine Webber Group 
Inc. and its operating subsidiaries 
(“Painewebber”) to pool their 
investment resources and to receive the 
benefit of certain investment 
opportunities which come to the 
attention of PaineWebber without the 
necessity of each investor identifying 
and analyzing such opportunities. 
Applicants submit that limitations on 
the class of persons who may subscribe 
for, acquire or hold interests in the 
Partnerships, in conjunction with other 
characteristics, will qualify each such 
Partnership as an employees’ securities 
company under section 2(a)(13) of the 
Act. 

According to the application, the 
limited partnership interests in the 
Partnerships will be offered only to 
employees of PaineWebber who are 
professionals experienced in the 
investment banking, securities or 
commodities business, or in 
administrative, financial, accounting, 
legal or operational activities related 
thereto, and who are equipped by 
experience and education to understand 
and evaluate the structure, management 
and plan of the Partnership as compared 
to other investment opportunities and to 
evaluate the risks of investing in the 
Partnerships (the “Eligible Employees”). 
Applicants expect that of approximately 
450 Eligible Employees for the Initial 
Partnership, all but 20 will (a) have had 
an individual income in excess of 
$150,000 in each of the two most recent 
years and reasonably expect an income 
in excess of $150,000 in the current year, 
(b) have been limited partners in an 
earlier Partnership, or (c) be key 
employees who, although not meeting 
the standards set forth in clause (a), 
have been recently hired or promoted or 
awarded compensation increases by 
PaineWebber and, therefore, reasonably 
expect income in excess of $175,000 in 
the following year. 

Applicants represent that each —* 
Partnership will be structurally and 
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operationally similar. Applicants further 
represent that each Partnership will 
bear the costs and expenses incurred 
with the offer and sale of limited 
partnership interests and in connection 
with the organization of the Partnership 
and its general partner. All of the 
Partnerships will have minimum 
eligibility rquirements for participants, 
minimum and maximum contributions, 
and similar restrictions and allowances 
with respect to such characteristics as 
transferability. The management of each 
of the Partnerships will be vested 
exclusively in its general partner 
(“General Partner”) which will be an 
indirect, wholly-owned subsidiary of 
Paine Webber Group Inc. Applicants 
state that the directors and officers of 
the General Partner shall be officers and 
employees of PWI who are also Eligible 
Employees. No compensation will be 
paid to the General Partner or to its 
directors or officers other than for out- 
of-pocket expenses as described in the 
application. Applicants represent that 
each General Partner shall observe the 
standards prescribed in sections 9, 36, 37 
and 57(f)(3) of the Act. 

Applicants state that most investment 
opportunities will come to the attention 
of the General Partners by PaineWebber 
and that the General Partners will rely 
upon the investigations of such 
investment opportunities that are 
conducted for clients of PaineWebber 
and/or the account of PWI. Applicants 
seek an exemption from section 17 in 
order to allow the Partnerships to invest 
in investment opportunities in tandem 
with (i) PaineWebber, (ii) investment 
vehicles organized by PWI (“PW 
investment vehicles’’) or (iii) affiliated 
persons of Paine Webber Group inc. (as 
defined in the Act) (individually, a “Co- 
Investor”). 

According to the application, joint 
transactions in which a Partnership 
could participate might include the 
following: (1) An investment by one or 
more Partnerships in a company, 
partnership or investment vehicle not 
offered, sponsored or managed by 
PaineWebber or an affiliate of Paine 
Webber Group Inc. (a) in which 
PaineWebber, a PW investment vehicle 
or an affiliated person of Paine Webber 
Group Inc. is a participant or plans to 
become a participant or (b) with respect 
to which PaineWebber or an affiliate of 
Paine Webber Group Inc. is entitled to 
receive placement fees, brokerage 
commissions or other economic benefits; 
(2) an investment by one or more 
Partnerships in any PW investment 
vehicle; and (3) an investment by one or 
more Partnerships in which a PW 
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‘investment vehicleiis a participant-or 
plans to become a-participantt. 
Applicants undertake -with-respect to 
the section 17(d) relief requested ‘that (i) 
investments made concurreritly with a 
Co-Investor willtbemade:by.the 
Partnerships on the same’basis as the 
Co-Investor, (ii) the Board oftDirectors 
of the General Partner will determine 
that any suchinvestment is fair-and 
reasonable to the*Partnership, [iii) the 
amount invested by Co-Investors'in all 
joint investments with a Partnership will 
be greater than or equal to¢the amount 
invested by the Partnership in-all:such 
joint investments:and iv) the General 
Partner will obtain a:commitment from 
each Co-Investertthat the Codnvestor 
will not dispose of its investment‘in such 
joint investment without giving 
sufficient, but notdess than-one day's, 
notice to the General Partner-so that the 
Partnership has»the opportunity to 
dispose'of its investment*in the joint 
investment prior to-or concurrently with 
and on the same terms as dhe Co- 
Investor. Applicants submit that the 
joint investments willnot be:made on.a 
basis different fromor less 
advantageous than:that of other’Co- 
Investors and are consistent with the 
provisions, policies and.purposes of the 
Act. Applicants represent.that they 
recognize that any types of transactions 
otherwise subject:to section 17(d) of the 
Act for which exemptive relief has.not 
been requested -would require specific 
approval by the Commission. In 
addition, Applicants specifically 
represent and concede that the General 
Partner is subject to section 36 of the 
Act and will, at all'times, comply with 
the requirements of such section and of 
sections 57(f}(3) and 57(h) of the Act. 
Applicants also seek an exemption 
from section 17(a) of'the Act to permit 
the Partnerships: (1) To purchase from 
PaineWebber or PW investment 
vehicles securities or interests in 
properties previously acquired for the 
account of PaineWebber-or PW 
investment:vehidles and of the type 
which are consistent with‘the 
investment objectives of the 
Partnerships and (2) to make 
investments ‘in organizations’ {i) which 
PWI and/or the PW*investment vehicles 
already own 5% or more:of the voting 
partner or of employee an affiliated 
person of Paine Webber Group Inc., (ii) 
which has as an Officer, director, partrer 
or employee’of an affiliated person of 
Paine Webber Group, Inc., (iii):which is 
directly or indirectly coritrolled-by Paine 
Webber Group Inc..or (iv) which is 
otherwise affiliated with-a Rartnership. 
If such investmerit~opportunities-arise at 
a time-when a Partnership does not have 


funds toiinvest or is:not able for other 
reasons'to sommit’funds, Applicants 
submit'that!RaineWebber-.or a\PW 
investment -vehiclemight“tbarik’ (the 
investmentiby making:suchiinvestment 
and thereafter making a portion of the 
investment. available‘to a‘Partnership. 
The Board of Directors of the General 
Partner would determine that any such 
transaction-is fair and reasonable to the 
‘limited partners involved and no fees in 
addition to the purchase price would ‘be 
changed by-PaineWebber or the'PW 
investment-vehicle. 

Applicants wish’to: permit the 
Partnerships to invest in money market 
funds advised or administered by Paine 
Webber. Applicants also wish to permit 
the Partnerships ‘to purchase‘securities 
underwritten.on a principal basis by 
PWI (including as meniber of a selling 
group) on terms at least as favorable as 
those offered to investors other’than 
affiliated persons of Paine Webber 
Group.Inc.,.and to participate as.a 
selling securityholder in a public 
offering that-is.underwritten on a 
principal basis by PWI (including as a 
member-of'a. selling group). 

Applicants represent that these 
section 17(a) transactions will only be 
effected upon a determination by the 
Board.of:Directors:of the General 
Partner that the terms of the transaction 
are reasonable and fair to thedimited 
partners of the Partnerships.involved in 
the transaction and.do-not invélve 
overreaching of the-Partnerships or their 
limited.partners on the part of any 
person.concerned. Applicants 
specifically represent and concede that 
the General Partner will at all.times 
comply with sections 57(f)(3) and-57(h) 
of the.Act and submit that exemptions 
from.section 17(a).as‘described. above 
are consistent with the.policies of.the 
Partnerships and the protection of 
investors and necessary to promote the 
basic purpose of the Partnerships. 

Applicants seek an exemptiondrom 
section 17(f):to:the extent necessary to 
permit PWI:to act:as custodian-without 
a written contractand Rule 17g-1 since 
Applicants expect-that all divectors:of 
each:General Partnerrwill be:affiliated 
personsrof'the relevant Partnership. In 
addition, Applicants:request-an 
exemption from section’30 of the Act to 
the extent necessary:to exemptithe 
Partnerships from.filing-periedic reports 
withthe Commission and:to permit the 
‘Partnerships to report annually to the 
limited»partners:in'the manner 
prescribed by the Partnership 
Agreement. Applicants‘furtherirequest 
that any such filings.made:bythe 
Partnerships with the Commission be 
afforded confidential treatment under 
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section 45(a) of the Act. Applicants state 
that each year the Pattnerships will 
send thelimited:partners audited 
financial statements-and a report:setting 
iforth information withrespect-toreach 
limited:partner’s allocated share of 
income, gains, losses,’credits and other 
items for Federal income tax purposes. 

Notice is further given that any 
interested person-wishing to request-a 
hearing on the application may, not later 
than April"17, 1986,-at 5:30°p:m., do‘so by 
submitting a written request setting 
forth the-nature of his-interest, the 
reasons for his request, and the specific 
issues, if any,.of fact or‘law that are 
disputed, ‘to the Secretary, Securities 
and Exchange Commission, Washington, 
D.C. 20549.-A copy of the request:should 
be served personnally or by mail upon 
Applicant(s) at the address:stated 
above. Proof of service.(by affidavit or, 
in the case of an attorney-at-law, by 
certificate) shall be filed with the 
request. After said-date, an‘order 
disposing of the application will*be 
issued unless the Commission orders ‘a 
hearing upon request or upon its.own 
motion. 

For the Commission, by the Division of 
Investment Management,.pursuant.to 
delegated authority. 

John Wheeler, 

Secretary. 

[FR Doc. 8697119:Filed 3-31=86;8:45.am} 
BILLING ‘CODE. 8010-01-M 


[Release No. IC-15016; File No. 812-6303] 


Filing of Application and Opportunity 
for Hearing; Swink & Company, Inc. 
and.Jimmy Dale Swink 


March46,'1986. 

Notice:is hereby given that:Swink-& 
Company, Inc. (“Swink &:Co.”}) and 
Jimmy Dale-Swink (“‘Swidk’’), One 
Spring Plaza, 4th and Spring Streets, 
Littke Rock, Arkansas/72201, filed an 
Application ofFebruary 11, 1986 
pursuant-to section-9(g) of the 
Investment Company Act of 1940i(the 
‘Investment Cempany Act’’).for a 
permanent.order exempting’them from 
the provisionsofsections: 9(a)(2) and 
9(a)(3) of the Investment Company Act. 

Swink states that‘he is the’President 
of Swink & Co. and:is the helder<ef 100% 
of itsommon:stoék.‘Swirk:&Co.:states 
that it is‘a broker-dedler rsgistered 
pursuant to the'Securities Exchange Act 
of 1934. 

‘On February 21, 1984, Swink & Co. 
and‘Swirik ((collectively,-the 
“Applicanits’)), in an-action.sntifled 
Securities:and Exchange'Commissionw. 
Swink &Gompany, Inc. and Jimmy Dale 
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Swink, the United States District Court 
for the Eastern District of Arkansas 
entered an Order of Permanent 
Injunction against the Applicants. The 
Order enjoined the Applicants from 
violating net capital, customer 
protection, recordkeeping and 
notification provisions of the Securities 
Exchange Act of 1934. The Applicants 
consented to the entry of the Order of 
Permanent Injunction without admitting 
or denying the allegations of the 
Commission's complaint. 

The Applicants propose to sponsor 
registered unit investment trusts. But, 
section 9(a)(2) of the Investment 
Company Act prohibits persons who, by 
reason of any misconduct, have been 
enjoined from engaging in any conduct - 
or practice in connection with activities 
as a broker-dealer, from serving or 
acting in the capacity of employee, 
officer, director, member of an advisory 
board, investment adviser, or depositor 
of any registered investment company, 
or principal underwriter for any | 
registered open-end company, registered 
unit investment trust, or registered face- 
amount certificate company. Section 
9(a)(3) extends these prohibitions to 
companies whose affiliated persons are 
subject to the prohibitions of section 
9(a)(2). 

Section 9(c) of the Investment 
Company Act provides that, upon 
application, the Commission may grant 
to a person, either unconditionally or on 
an appropriate temporary or conditional 
basis, an exemption from the provisions 
of section 9(a)? The applicant must 
establish that the prohibitions of section 
9(a), as applied to such person, are 
unduly or disproportionately severe or 
that the conduct of such person has 
been such as not to make it against the 
public interest or protection of investors 
to grant such application. 

Applicants submit that the 
probibitions of section 9(a) of the. 
Investment Company Act, to the extent 
applicable by virtue of the entry of the 
Order of Permanent Injunction, would 
be unduly and disproportionately severe 
as applied to them. Additionally, 
Applicants submit that their conduct has 
been such as not to make it against 
public interest or protection of investors 
to grant their Application. 

The Applicants make the following 
representations in support of their 
submissions: 

1, The Commission's injunctive action 
arose out of net capital and-bookkeeping 
violations which ensued from Swink & 
Co.'s unsuccessful efforts (resulting from 
unreliable computer software) to 
automate its bookkeeping and 
recordkeeping functions; 


® 

2. No one was injured by the actions 
which gave rise to the Commission's 
injunctive action and no allegations of 
investor harm or violations of the 
antifraud provisions of the federal 
securities laws were made by the 
Commission; 

3. Swink & Co. and Swink have 
complied with the Order of Permanent 
Injunction since its imposition, and have 
taken action to ensure that their 
accounting system is functioning 
properly and that any weaknesses are 
detected as soon as possible; and 

4. Swink & Co. has employed an 
experienced certified public accountant 
as its chief financial officer. Entry into 
its proposed new line of business will 
not greatly increase bookkeeping and 
recordkeeping responsibilities. 

Notice Is Further Given that any 
interested person may, not later than 
May 5, 1986, submit to the Commission a 
written request for a hearing on the 
application accompanied by a statement 
as to the nature of the person's interest, 
the reasons for such request and the 
issues, if any, of fact or law proposed to 
be controverted. Any such request 
should be addressed: Secretary, 

_Securities and Exchange Commission, 
Washington, DC 20549. A copy of such 
request shall be served personally or by 
mail upon the Applicants at the address 
stated above. Proof of such service (by 
affidavit or, in the case of an attorney, 
by certificatr) shall be filed 
contemporaneously with the request. As 
provided by Rule O-5 of the Rules and 
Regulations promulgated under the 
Investment Company Act, an order 
disposing of the application herein will 
be issued as course following said date 
unless the Commission thereafter orders 
a hearing upon request or upon the 
Commission's own motion. Person who 
request a hearing, or advice as to 
whether a hearing is ordered, will 
receive any notices and orders issued in 
this matter, including the date of the 
hearing (if ordered) and any 
postponement thereof. 

By the Commission. 

John Wheeler, 

Secretary. 

[FR Doc. 86-7185 Filed 3-31-86; 8:45 am] 
BILLING CODE 8010-01-M 


Filing of Application To Withdraw from 
Listing and Registration by Trans 
World Airlines; Senior Exchangeable 
Variable Rate Notes due 1994 (File No. 
1-7815) 


March 25, 1986. 
The above named issuer has filed an 
application with the Securities and 
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Exchange Commission pursuant to 
section 12(d) of the Securities Exchange 
Act of 1934 and Rule 12d2-2(d) 
promulgated thereunder, to withdraw 
the specified security from listing and 
registration on the New York Stock 
Exchange, Inc. 


The reasons alleged in the application 
for withdrawing this security from 
listing and registration include the 
following: 


Currently, there are only three holders 
of record of the Notes. Of such record 
holders, one holds for two persons and 
one holds for eleven persons. There has 
been no trading in the Notes for at least 
the last eight months. There is no 
requirement in the indenture pursuant to 
which the Notes were issued to list the 
Notes on a national securities exchange. 


Trans World Airlines views the Notes 
as not being publicly traded, and, 
therefore, requests their removal from 
registration and listing. ; 

Any interested person may, on or 
before April 15, 1986, submit by letter to 
the Secretary of the Securities and 
Exchange Commission, Washington, DC 
20549, facts bearing upon whether the 
application has been made in 
accordance with the rules of the 
Exchange and what terms, if any, should 
be imposed by the Commission for the 
protection of investors. The 
Commission, based on the information 
submitted to it, will issue an order 
granting the application after the date 
mentioned above, unless the 
Commission determines to order a 
hearing on the matter. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

John Wheeler, 

Secretary. 

[FR Doc. 86-7187 Filed 3-31-86; 8:45 am| 
BILLING CODE 8010-01-M 


SMALL BUSINESS ADMINISTRATION 


Advisory Committee on Veterans 
Affairs; Reestablishment 


Pursuant to the Federal Advisory 
Committee Act, the U.S. Small Business 
Administration will reestablish the 
charter of the Advisory Committee on 
Veterans Business Affairs to implement 
Pub. L. 93-237 and Pub. L. 97-72 which 
mandate that the SBA give special 
consideration to veterans and establish 
a loan program for-Vietnam-era and 
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disablatiweterans. fhe(Committee will 
terminate Septemtber 30, 1986. 

Jean M. Nowdk, 

Director, Office of Advisory Gouncils. 
March 26, 1986. 


[FR Doc. 86-7100 Filed 3-31-86; 8:45 ani] 
BILLING CODE 8025-01-M 


Columbus.District-Advisory Council 
Meeting 


The UsS..Small'Business 
Administration, Region V ,docatethin the 
geographical-area of(Odlunibus, Ghio, 
will holda public meeting. at.9:3Daan. on 
Thursday, April 24,.7986, at the:U.S. 
Federal.Gaurthouse, 85-Marconi 
Boulevard, Gonference Roem 220 
(Second’ Floor), Columbus, Ohio 43215 to 
discuss such matters:as.may. be 
presented by members, staff of the 
Small Business Administration and 
others attending. 

For further information, write-or call 
Frank D. Ray, District-Director, U.S. 
Small Business Administration, 85 
Marconi Boulevard, ‘Fifth Floor, 
Columbus,-Ohio,-43215, (614) 469-7310. 
Jean M. Nowak, - 

Director, Office of-Advisery Councils. 
March 21, 1986. 


[FR Doc. 86-7087’ Filed"3-31-86; 8:45 am] 
BILLING CODE 8025-01-M 


[License No. 04/05-0022] 


First North Florida-Smali Business 
investment Co.; Filing of Application 
for Transfer of Ownership and Control 


Notice is hereby given'that an 
application has been filed with the 
Small Business Administration (SBA) 
pursuant to § 107.601 of the Regulations 
governing small business investment 
companies (13 CFR 107.601 (1985)) for 
Transfer of Ownership and Control of 
First North Florida‘Small Business 
Investment Company,({Licensee), 1400 
Gadsden Street, Quincy, Florida 32351, a 
Federal-Licensee under the Small 
Business Investment Act of 1958 (The 
Act), as amended (15’U.S.C.'661 ef seq.). 

Pursuant to an agreement dated 
October 29, 1985, Wetterau Incorporated 
(Wetterau) acquired 100 percent of the 
issued and outstanding stock of the 
Licensee. Wetterau is a Missouri 
corporation located at‘8920'Pershall 
Road, Hazelwood, ‘Missouri 68042-2809. 

The officers and directorswftthe 
Licensee will be as follows: 

. E. Canty Higdon, 'President-and 

Director 


1 Previously officersant directors. 


4 

Eldon Greene, Secretary, Treasurer:and 
Director - 

John B. Higdon, fr., Director 

The Ligensee will:etain its.corporate 
name andilecation. _ 

Matters involved inSBAis 
consideration of the application:imelude 
the generaltbusiness:raputationand 
charactersofithe propeset] owners and 
management, zandtthemprabability of 
successfulwperationswfithe company 
under theirmanagement,iincluding 
adequate;profitability:and financial 
soundness, ‘insaccordance with the‘Smdll 
Business Investmeni Actwof 2958, as 
amended, and the SBA Rules and 
Regulations. 

Notice is further given'that any;person 
may, not later'than 30rdays fromithe 
date of publication of this Notice,submit 
written’comments on the proposed 
Applicant. Any such communication 
should be-addressed ‘to the Deputy 
AssociateAdministrator for Investment, 
Small Business ‘Administration, ‘1441 “L” 
St., NW,, Washington, 'DC. 20416. 

Acopy-of the Notice shall be 

published in newspapers:of;general 
circulation.in Quincy, lorida and St. 
Louis, Missouri. 
(Catalog of Federal Domestic Assistance 
Pregram'No.S&0T1, Small Business 
Investmerit‘Companies) 

Dated: March’ 20, 986. 

Robert G. Lineberry, 

Deputy Associate Administratorfor 
Investment. 

[FR Doc. 86=7086 Filed 3-31-86; 8:45.am] 
BILLING GODE.8025-01-M 


[Application No. 04/04-0238] 


The Remington Fund, Inc.; Application 
for License To Operate as a Small 
Business Investment Company 


An application fora-license to operate 
a small business investment company 
under the provisions of the Small 
Business Investment Act of 1958, as 
amended (15.U.S.C. 661, et seq?) has 
been filed by The‘Remington Fund, Inc. 
(TRF), 1927 First Avenue North, 
Birmingham, Alabama 35202, with the 
Small Business Administration.(SBA) 
pursuant to 13 CFR 107.102 (1986). 

The Officers, directors and 
shareholders of the Applicant are as 
follows: 
iLana E. Sellers, President and'Director, 

3618 Westbury Road, Birmingham, 

‘Alabama 35223 
John J. McMahon, Jr., Vice:President and 

Director, 3132 Overhill Road, 

Birmingham, Alabama 35223 
William Ralph Cook, VicePresident and 

“Director, 2744 Abingdon Road, 

Birmingham, Alabama 35223 


ederdl Register / Vol. 1, No. ‘62 / Tuesday, April 1, 1986 / Notices 


Morris'C.‘Benners, (Jr., Secretanyzand 
Director,3767 ‘North Weotridge Road, 
Birmingham, Aldbanm:35228 

James R. McWane,:Director,3320'East 
Briarcliff, Birmingham, ‘Alabama 35223 

McWane, ‘nc. "80% Sharshelder,.23 
Inverness(GenteriPatkway, 
‘Birmingham, ‘Alabama 36248 

NationaliBankaf(Gonmerce of 
Birmingham??20%‘Shareholiler, 1927 
‘First #venue!North, Birmingham, 
Alabama 85202 
The Applicant, ‘BRE,am. Alabama 

corporation willibegin aperations with 

$1,500(000ypaidrinwapital: and: surplus. 

TRF willwonductritssactwities: primarily 

in'the'Stateof Alabama:but will 

consider:investments in business:in 
other:areas'in the: United:States. 

Matters involved in SBA's 
considerationf :the:applicationiinclude 
the general business:reputation and 
character of theproposedcowners‘and 
management, andthe probability df 
successful:operationswfithe Applicant 
under theirsmanagement, including 
profitability and financial soundness in 
accortance withtthe:Small Business 
Investment Act of 1958, as amended, 
and the:SBA Rules andfRegulations. ~ 

Notice is-further given:that any:person 
may,mot later:than 30.days from the 
date of publication of this Notice,ssubmit 
written commentswonahe»proposed 
applicant. 

Any such.communication should‘be 
addressed'to the:Deputy Associate 
‘Administrator for Investment, Small 
Business ‘Administration, 1441 ‘‘L" 
Street, NW., Washington,DC 20416. 

A copy of the Noticewillibe published 
in a newspaper of generdlcirculation in 
Birmingham, Alabama. 

(Catalog of Federal Domestic Assistance 

Program No. 59.011 Smail Business E 

Investment Companies) 

Dated: March 26, 1986. 

Robert G. Lineberry, 

Deputy Associate Administrator for 

Investment. 

[FR"Doc. 86-7089 F iled 3-31-86; 8:45 am] 

BILLING CODE 8025-01-M 


[License/Application’No. 02/02-5496] 


Trico Venture, Inc;; Application fora 
‘License To Operate as:a'Small 
Business Investment Company 


An application for a license to operate 
as a small business investment company 
(SBIC) under the provisions of.section 
301(d).of the. Small Business: Investment 
Act of 1958, as amended, (the Act), (15 


1 Approximately 70% owned by James R. 
McWane and immediate family. 

2 100% owned by National Commerce Corporation 
which is 100% ownetl by James R» MoWane. 
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U.S.C. 661 et seq.), has been filed by 
Trico Venture, Inc., 805 AvenueL, 
Brooklyn, New York 11230, with the 
Small Business Administiation (SBA), 
pursuant to 13 CFR 107.102 (1986). 

The officers, directors and 
shareholders of the Applicant are as 
follows: 


York 11230. 
Saul Wolf, 1520 50th Street, 
Brooklyn, New York 11215. . 
Fay Pinter, 1199 East 8th | Secretary 
Street, Brooklyn, New York i 
11230. 


Mr. Donner is also the President, 50 
percent shareholder, and a director of 
another section 301(d) SBIC, Avdon — 
Capital Corporation (License No. 02/02- 
5456). Section 107.602 of SBA’s 
Regulations governing SBIC’s requires 
SBA’s prior written approval when two 
or more Licensees will have common 
officers, directors, managers, or a 
Control Person or a stockholder or 
partner owning or controlling directly or 
indirectly ten or more percent of the 
stock or ownership interest of the 
Licensees. SBA intends to grant that 
approval in this instance. 

The Applicant, a New York 
corporation, will begin operations with 
an initial private capital of $1,000,000, 
and will operate in the State of New 
York, primarily Brooklyn. 

As an SBIC licensed to operate under ‘ 
section 301(d) of the Act, the Applicant 
will provide financial and managerial 
assistance solely to small business 
concerns which will contribute to a - 
well-balanced national economy by 
facilitating ownership in such concerns 
by persons whose participation in the 
free enterprise system is hampered 
because of social or‘economic 
disadvantages. 

Matters involved in SBA's 
consideration of the Application include 
the general business reputation and 
character of the proposed owners and 
management, and the probability of 
successful operation of the Applicant 
under their management, including 
adequate profitability and financial 
soundness, in accordance with the Act 
and the SBA Rules and Regulations. 

Notice is hereby given that any person 
may, not later than 30 days from the 
date of publication of this notice, submit 
written comments on the proposed SBIC 
to the Deputy Associate Administrator 
for Investment, Small Business 
Administration, 1441 L Street, NW., 
Washington, D.C. 20416. 


A copy of this notice shall be 
published in a newspaper of general 
circulation in Brooklyn, New York. 
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Smai! Business 
Investment Companies} 

Dated: March 24, 1986. 

Robert G. Lineberry, . 

Deputy Associate Administrator for 
Investment. 

[FR Doc. 86-7088 Filed 3-31-86; 8:45am] 
BILLING CODE 8025-01-M 


[License No. 09/09-0365] 


VK Capital Co.; issuance of a Smaili 
Business Investment Company 
License 


On December 6, 1985, a notice was 
published in the Federal Register (50 FR 
50029) stating that an application has 
been filed by VK Capital Company, with 
the Small Business Administration 
(SBA) pursuant to § 107.102 of the 
Regulations governing small business 
investment companies (13 CFR 107.102 
(1985)) for a license as a small 
investment company. 

Interested parties were given until 
close of business January 5, 1986, to 
submit their comments to SBA: No 
comments were received. 

Notice is hereby given that, pursuant 

to section 301{c) of the Small Business 
Anvestment Act of 1958, as amended, 
after having considered the application 
and all other pertinent information, SBA 
issued License No. 09/09-0365 on 
February 7, 1986, to VK Capital 
Company to operate as a small business 
investment company. 
(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies) 

Dated: March 24, 1986. 

Robert G. Lineberry, 

Deputy Associate Administrator for 
Investment. 

{FR Doc. 86-7084 Filed 3-31-86;6:45 am] 
BILLING CODE 8025-01-M 


[License No. 09/09-0365] 


VK Capital Co.; Filing of an Application 
for an Exemption Under the Conflict of 
Interest Regulation 


Notice is hereby given that VK Capital 
Company, 50 California Street, San 
Francisco, California 94111, a Federal 
Licensee under the Small Business 
Investment Act of 1958, as amended, has 
filed an application with the Smali 
Business Administration (SBA) pursuant 
to § 107.903 of the Regulations governing 
small business investment companies 
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(13 CFR 107.903 (1985)) for approval of 
conflict of interest transactions. 

Subject to SBA approval VK Capital 
Company proposes to invest in Berkeley 
Quartzlab, Inc., d/b/a Berkeley 
Glasslab, 1279 Quarry Lane, Pleasanton, 
California 94566. 

The proposed financing is brought 
within the purview of § 107.903(b) of 
Regulations because Mr. Bernard M. 
Goldsmith, a General Partner of VK 
Capital Company, is a member of the 
Board of Directors of Berkeley Glasslab, 
and therefore is considered an 
Associate of VK Capital Company as 
defined by § 107.3 of the Regulations. 

Notice is hereby given that any 
interested person may, not later than 
(15) days from the date of publication of 
this Notice, submit written comments on 
the proposed transaction to the Deputy 
Associate Administrator for Investment, 
Small Business Administration, 1441 L 
Street, NW., Washington DC 20416. 

A copy of this Notice will be 
published in a newspaper of general 
circulation in the Pleasanton, California 
area. 


(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business 
Investment Companies). 

Dated: March 24, 1986. 
Robert G. Lineberry, 


Deputy Associate Administrator for 
Investment. 


[FR Doc, 86-7085 Filed 3-31-86; 8:45 am] 
BILLING CODE 8025-01-M 


DEPARTMENT OF STATE 


[Public Notice 959] 


Privacy Act of 1974; Systems of 
Records: Annual Publication 


The Privacy Act of 1974 [5 U.S.C. 
552a(e)(4)] requires agencies to publish 
annually in the Federal Register a notice 
of the existence and character of their 
systems of records. The Department of 
State last published the full text of its 
systems of records at 42 FR 49699, 
September 17, 1977. 

A document published at 47 FR 8719, 
March 1, 1982, further updated the 
systems of records. Since that time the 
following new system of records was 
proposed and adopted: STATE-55, 
March 29, 1985 (50 FR 12681). For the 
convenience of the public, this system 
description is published below. 

The full text of the Department of 
State systems of records also appears in 
Privacy Act Issuances, 1984 
Compilation, Volume II, page 504. 
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Dated: March 11, 1986. 
Donald J. Bouchard, 
Assistant Secretary for Administration. 


STATE-55 


SYSTEM NAME: 
Security Access Control Records. 


SECURITY CLASSIFICATION: 

Unclassified. 

SYSTEM LOCATION: 

Department of State, 22201 C Street 
NW.., Washington, DC 20520; 
Department of State domestic annexes, 
field offices, and missions; United States 
embassies, consulates, and missions 
overseas. 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Full-time permanent employees of the 
Department of State; visitors to the 
Department of State Main Building, to 
its domestic annexes, field offices, 
missions, and to United States 
embassies, consulates, and missions 
overseas; and all other individuals 
requiring access to official Department 
of state premises who have undergone 
or are undergoing security clearance. 


CATEGORIES OF RECORDS IN THE SYSTEM: 
For visitors: Name, temporary badge 
number, host's name, office symbol, 
room number, and telephone number; 
for all others: Name, date and place of 
birth, home address, employer, 
employer's addrsess, home and office 
telephone numbers, Social Security 
Account Number, specific areas and 
times of authorized accessibility, escort 
authority, status and level of security 
clearance, issuing agency and issue 
date; and for all individuals; date and 
times of building entrance and exit. 


AUTHORITY FOR MAINTENANCE OF THE 
SYSTEM: 

22 U.S.C. Section 2658; Executive 
Order 10450; Executive Order 12356; and 
Section 506(a) of the Federal Records 
Act of 1950, as amended [44 U.S.C. 
3101]. 


ROUTINE USES OF RECORDS MAINTAINED IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSE OF SUCH USES: 

For routine administrative, 
managerial, and security purposes by 
officials on a need-to-know basis in 
order to: Better track, manage, and 
control access to buildings and 
restricted areas under the jurisdiction of 
the Department of state; to determine 
the status of individuals entering 
Department of State premises; and to 
provide data requisite to investigations 
and security reports. The principal users 
of this information outside the 


Department of State are: Department of 
Treasury; U.S. Office of Personnel 
Management; Agency for International 
Development; U.S. Information Agency; 
Arms Control and Disarmament Agency; 
U.S. Secret Service; Immigration and 
Naturalization Service; Department of 
Defense; Central Intelligence Agency; 
Department of Justice; National Security 
Agency; Drug Enforcement 
Adminisration; any other Federal, state, 
or municipal law enforcement agency 
for law enforcement purposes; any other 
agency or Department of the Federal 
Government pursuant to statutory 
intelligence responsibilities or other 
lawful purposes; and any other agency 
or Department of the Executive Branch 
having oversight or review authority 
with regard to investigative 
responsibilities. Also see the “Routine 
Uses” paragraph of the Prefatory 
Statment published in the Federal 
Register (42 FR 49699, September 27, 
1977). 


POLICIES AND PRACTICES FOR STORING, 


RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 
Hard copy, computer media. 


RETRIEVABILITY: 


By individual name, badge number, 
and Social Security Accot Number (for 
others than visitors), as well as by each 
“category of record in the system.” 


SAFEGUARD: 


All employees of the Department of 
State have undergone a background 
security investigation. All records 
containing personal information are 
maintained in secured file cabinets or in 
restricted areas, access to which is 
limited to authorized personnel. All 
records containing personal information 
on a computerized data base are 
accessible only through computer media 
under Department of State jurisdition 
and placed in restricted area access to 
which is limited to authorized personnel. 


' Access to computerized files is 


password-protected and under the direct 
responsibility of the system manager. 
The system manager has the capability 
of printing audit trails of access from the 
computer media, thereby permitting 
regular ad hoc monitoring of computer 
usage. 


RETENTION AND DISPOSAL: 


Computerized information on 
individuals is maintained for a 
maximum of three years after date of 
access. Hard copy computer listings and 
reports are maintained for a maximum 
of six months after date of creation. 
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SYSTEM MANAGER(S) AND ADDRESS: 

Chief, Domestic Operations, Office of 
Security, Department of State,.2201 C 
Street NW., Washington, D.C. 20520 for 
Main State Building, domestic annexes, 
field offices and missions; Security 
Officers at respective U.S. embassies, 
consulates, and missions overseas. 


NOTIFICATION PROCEDURE: 

Individuals who have reason to 
believe the Security Access Control 
System might contain records pertaining 
to them should write to. the Information 
and Privacy Coordinator, Foreign 
Affairs Information Management Center, 
Room 1239, Department of State, 2201 C 
Street NW., Washington, D.C. 20520. The 
individual must specify that he/she 
wishes the records of the Security 
Access Control System to be checked. 
At a minimum, the individual must 
include: Date and place of birth; current 
mailing address and zip code; signature; 
and date(s) of access to Department of 
State installations, if possible. 


RECORD ACCESS PROCEDURES: 


Individuals who wish to gain access 
to or amend records pertaining to 
themselves should write to the 
Information and Privacy Coordinator, 
Foreign Affairs Information 
Management Center (address above). 


CONTESTING RECORD PROCEDURES: 

(See above). 
RECORD SOURCE CATEGORIES: 

The individual, Department of State 
Security Records. 


SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 


None. 


[FR Doc. 86-6950 Filed 3-31-86; 8:45 am] 
BILLING CODE 4710-24-M 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 


Environmental impact Statement: Erie 
County, NY 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


‘ACTION: Notice of intent. 


sumMARY: The FHWA is issuing this 
notice to advise the public that an 
environmental impact statement will be 
prepared for a proposed highway project 
in Erie County, New ‘York. 
FOR FURTHER INFORMATION CONTACT: 
Roger H. Edwards, Director, Facilities 
Design Division, New York State 
Department of Transportation, State 
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Campus, 1220 Washington Avenue, 
Albany, New York 12232, Telephone: 
(518) 457-6452. 

or 
Victor E. Taylor, Division Administrator, 

Federal Highway Administration, 

New York Division, Leo W. O'Brien 

Federal Building, 9th Floor, Clinton 

Avenue and North Pear! Street, 

Albany, New York 12207, Telephone: 

(518) 472-3616. 

SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the New 
York State Department of 
Transportation (NYSDOT) will prepare 
an environmental impact statement 
(EIS) on a proposal to modify the 
terminus of the Lockport Expressway (I- 
990) in Erie County, New York. The 
widening of Millersport Highway (NY 
263) to four lanes between the terminus 
of the Lockport Expressway and Transit 
Road (NY 78) will also be considered. 
The proposed work is considered 
necessary to improve the terminus of the 
Lockport Expressway (I-990) with North 
French Road. 

Alternatives under consideration 
include: (1) Continued maintenance of 
the existing highway system in the area 
of the Lockport Expressway (I-990) 
terminus; (2) low cost operational 
improvements to the existing highway 
system; (3) improvements to the existing 
highway system to include grade 
separation of North French Road and 
Millersport Highway (NY 263), and 
widening of Millersport Highway (NY 
263) between North French Road and 
Transit Road (NY 78); and (4) extension 
of the Lockport Expressway beyond 
North French Road to Millersport 
Highway (NY 263) via either Hopkins 
Road, Smith Road, or New Road 
alternatives. Incorporated into and 
studied with the various build 
alternative will be design variations of 
grade and alignment. 

Letters describing the proposed action 
and soliciting comments will be sent to 
appropriate Federal, State, and local 
agencies, and to private organizations 
and citizens who have previously 
expressed interest in this proposal. Also 
planned are early coordination and 
exchanges of information with the 
public and agencies through public 
information meetings, direct requests to 
other agencies to become cooperating 
agencies, and early notification and 
solicitation with entities affected by the 
proposed action through the 
clearinghouse process. In addition, a 
public hearing will be held. Public notice 
will be given of the time and place of the 
meetings and hearings. 

The draft EIS will be available for 
public and agency review and comment. 


No formal scoping meeting is planned at 
this time. To ensure that the full range of 
issues related to this proposed action 
are addressed and all significant issues 
identified, comments and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposed action and the EIS should be 
directed to the NYSDOT or FHWA at 
the addresses provided above. 


Issued on: March 21, 1986. 
Victor E. Taylor, 
Division Administrator, Federal Highway 
Administration, Albany, New York. 
[FR Doc. 86-7106 Filed 3-31-86; 8:45 am] 
BILLING CODE 4910-22-M 


National Highway Traffic Safety 
Administration 


Rulemaking, Research and 
Enforcement Programs; Public 
Meeting and Announcement of 
Technical Meeting on Current, Planned 
and Prospective Research on Crash 
Avoidance — 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), U.S. 
Department of Transportation. 


ACTION: Supplemental notice. 


SUMMARY: This supplemental notice 
announces a public meeting at which 
NHTSA will answer questions from the 
public and the industry regarding the 
agency's rulemaking, research and 
enforcement programs and at which 
NHTSA’s current, planned and 
prospective research on crash 
avoidance will be discussed. The agency 
also seeks papers and oral presentations 
from industry and the private sector on 
crash avoidance research and 
development. This notice provides 
additional information about the 
technical meeting on crash avoidance 
research. 

DATES: The agency's regular, quarterly 
public meeting relating to the agency's 
rulemaking, research and enforcement 
programs will be held on April 15, 1986 
beginning at 10:30 a.m. 

Requests to make a formal 
presentation on crash avoidance 
research must be submitted not later 
than April 7, 1986, to Robert Nicholson, 
NRD-50, Office of Crash Avoidance 
Research, National Highway Traffic 
Safety Administration, 400 Seventh 
Street, S.W., Washington, D.C. 20590 
(202-755-8753). 

The public meeting will be held in 
Room 2230, U.S. Department of 
Transportation, 400 Seventh Street, SW., 
Washington, DC 20590. 


SUPPLEMENTARY INFORMATION: 
Following the regular, quarterly public 
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—— on April 15, NHTSA will 
present a technical meeting to brief 
interested persons on the status of its 
crash avoidance research program. The 
presentations will begin at 1:30 p.m. on 
the afternoon of the 15th with an 
introduction to the NHTSA crash 
avoidance program area and a 
discussion of the accident data base 
being developed to help identify crash 
avoidance problems. An overview of 
crash avoidance research activities and 
needs will be presented by an industry 
representative. The meeting will resume 
at 9:30 a.m. on Wednesday morning, 
April 16. NHTSA will make a 
presentation on the status of its heavy 
duty vehicle research program, light 
vehicle dynamics and simulation 
program, and driver-vehicle interaction 
program. In the heavy duty vehicle area, 
the programs to be discussed will be 
research on vehicle performance during 
crash avoidance maneuvers and work 
being conducted in response to 
Congressionally mandated studies of 
heavy truck safety. In the light vehicle 
dynamics area, the programs to be 
discussed are radar warning device 
research, and vehicle stability and 
control. Finally, the NHTSA research in 
lighting, visibility and vehicle 
conspicuity will be discussed. At 1:00 
p.m. presentations will be made by 
industry on the status of their crash 
avoidance programs. Persons interested 
in making such a presentation should 
contact Mr. Robert Nicholson (202) 755- 
8753. 


Issued on: March 27, 1986. 
Michael M. Finkelstein, 
Associate Administrator for Research and 
Development. 
{FR Doc. 86-7127 Filed 3-31-86; 8:45 am] 
BILLING CODE 4910-59-M 


Research and Special Programs 
Administration 


international Standards on the 
Transport of Dangerous Goods; 
Meeting 


AGENCY: Research and Special Programs 
Administration (RSPA), DOT. 


ACTION: Notice of public meeting. 


summary: This notice sets forth the 
venue and proposed agenda for a public 
meeting which will review the recent 
activities of the RSPA relating to the 
development of international standards 
for the transport of dangerous goods. 


DATE: May 21, 1986, 9:30 a.m. to 1:00 p.m. 


ADDRESS: Room 4234, Nassif Building, 
400 7th Street, SW., Washington, DC 
20509. 
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FOR FURTHER INFORMATION CONTACT: 
Edward A. Altemos, International 
Standards Coordinator, Office of 
Hazardous Materials Transportation, 
Department of Transportation, 
Washington, DC 20509. (202) 426-0656. 
SUPPLEMENTARY INFORMATION: 
Particular topics to be reviewed at this 
meeting will include: ; 

1. Results of the most recent meetings 
of the Group of Rapporteurs and the 
Group of Experts on Explosives of the 
United Nations Committee of Experts of 
the Transport of Dangerous Goods. 

2. Status of the development of the 
International Civil Aviation 
Organization's (ICAO) dangerous goods 
regulations and results of the tenth 
meeting of the ICAO Dangerous Goods 
Panel. 

3. Recent decisions of the RID/ADR 
Joint Meeting with respect to the 
transport of dangerous goods by rail and 
road in Europe. 

Interested persons are invited to 
attend and participate in this meeting. 
Persons planning to attend the meeting 
are cautioned that this meeting is 
intended to review the most recent 
activities and decisions of international 
organizations governing the transport of 
dangerous goods. Therefore, it is 
recommended attendees be familiar 
with these organizations, their functions 
and the standards issued by them. 


Issued in Washington, DC, on March 25, 
1986. 
Joseph T. Horning, 
Acting Director, Office of Hazardous 
Materials Transportation. 
[FR Doc. 86-7128 Filed 3-31-86; 8:45 am] 
BILLING CODE 4910-60-M 


DEPARTMENT OF THE TREASURY 
Fiscal Service 
[Dept. Circ. 570, 1985 Rev., Supp. No. 17] 


Surety Companies Acceptable on 
Federal Bonds; Change of Name to 
Selective insurance Company of 
America 


Selected Risks Insurance Company, a 
New Jersey corporation, has formally 
changed its name to Selective Insurance 
Company of America, effective January 
1, 1986. The Company was last listed as 
an acceptable surety on Federal bonds 
at 50 FR 27130, July 1, 1985. 

A Certificate of Authority as an 
acceptable surety on Federal bonds, 
dated January 1, 1986, is hereby issued 
under Sections 9304 to 9308 of Title 31 of 
the United States Code, to Selective 
Insurance Company of America, 
Branchville, New Jersey. This new 
Certificate replaces the Certificate of 
Authority issued to the Company under 
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its former name. The underwriting 
limitation of $11,881,000 established for 
the Company as of July 1, 1985 remains 
unchanged until the July 1, 1986 revision 
is published. 

Certificates of Authority expire on 
June 30, each year, unless revoked 
sonner. The Certificates are subject to 
subsequent annual renewal so long as 
the companies remain qualified (31 CFR 
Part 223). A list of qualified companies 
is published annually as of July 1 in the 
Treasury Department Circular 570, with 
details as to underwriting limitations, 
areas in which licensed to transact 
surety business and other information. 
Federal. bond-approving officers should 
annotate their reference copies of the 
Treasury Department Circular 570, 1985 
Revision, at page 27130 to reflect this 
change. Copies of the Circular may be 
obtained from the Surety Bond Branch, 
Finance Division, Financial 
Management Service, Department of the 
Treasury, Washington, DC 20226, or by 
calling (202) 634-2351. 


Dated: March 26, 1986. 
W.E. Douglas, 


Commissioner, Financial Management 
Service. 


[FR Doc. 86-7079 Filed 3-31-86; 8:45 am] 
BILLING CODE 4810-35-M 





Sunshine Act Meetings 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


CONTENTS 


ltem 
Pacific Northwest Electric Power and 
Conservation Planning Council 
Postal Service 


1 


PACIFIC NORTHWEST ELECTRIC POWER 
AND CONSERVATION PLANNING COUNCIL 
STATUS: Open. The Council also will 
hold an executive session to discuss 
pending litigation. 

TIME AND DATE: April 9, 1986, 1:00 p.m.; 
April 10, 1986, 9:00 a.m. 


PLACE: Village Red Lion, Missoula, 
Montana. 


MATTERS TO BE CONSIDERED: 


¢ Preliminary Council Action on Wildlife 
Mitigation for Hungry Horse Dam. 

¢ Staff Presentation of Issue Paper on 
Hydropower Responsibility for Salmon and 
Steelhead Losses. 
Staff Briefing on Columbia River Fish and 
Wildlife Program Data Base. 
Staff Briefing on Columbia River Fish and 
Wildlife Program Amendment Applications 
and Process. 
Staff Report on Columbia River Basin Fish 
and Wildlife Program Measures in 
Montana. 
Staff Presentation of Issue Paper on 
Bonneville Power Administration's 
Conservation/Modernization Program. 

* Council Busintss. 


Public comment will follow each item. 


FOR FURTHER INFORMATION CONTACT: 
Ms. Bess Atkins, (503) 222-5161, or toll- 
free 1-800-222-3355 (Montana, Idaho or 
Washington) or 1-800-452-2324. 

Edward Sheets, 

Executive Director. 

[FR Doc. 86-7211 Filed 3-28-86; 9:22 am] 
BILLING CODE 000-00-M 


2 


POSTAL SERVICE 
(Board of Governors) 

The Board of Governors of the United 
States Postal Service, pursuant to its 
Bylaws (39 CFR 7.5) and the 
Government in the Sunshine Act (5 
U.S.C. 552b), hereby gives notice that it 
intends to hold meetings at 1:00 p.m. on 
Monday, April 7, 1986, in Atlanta, 
Georgia, and at 8:00 a.m. on Tuesday, 
April 8, 1986, in the Atlanta Post Office, 
3900 Crown Road, Atlanta, Georgia. As 
indicated in the following paragraph, the 
April 7 meeting is closed to public 
observation. The April 8 meeting is open 
to the public. The Board expects to 
discuss the matters stated in the agenda 
which is set forth below. Requests for 
information about the meeting should be 
addressed to the Secretary of the Board, 
David F. Harris, at (202) 268-4800. 

By telephone vote on March 7, 14 and 
17, 1986, a majority of the Members 
contacted and voting, the Board voted to 
close to public observation its meeting 
scheduled for April 7. (See 51 FR 8742, 
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March 13, 1986 and 51 FR 9750, March 
20, 1986.) The meeting will concern 
consideration of a proposed capital 
investment for long-life vehicles and 
proposed temporary third-class 
domestic mail classification schedule 
changes—sacking requirement. 


Agenda 
Monday Session 
April 7, 1986—1:00 p.m. (Closed) 


1. Consideration of the proposed capital 
investment for long-life vehicles. 

2. Consideration of proposed temporary 
third-class domestic mail classification 
schedule changes—sacking requirements. 


Tuesday Session 
April 8, 1986—8:00 a.m. (Open) 

1. Minutes of the Previous Meeting, March 
3-4, 1986. 

2. Remarks of the Postmaster General. 

3. Amendment to the Bylaws of the Board 
of Governors. 

4. Compensation of Officers. 

5. Quarterly Report on Financial 
Performance. 

6. Report on Finance Group Programs. 

7. Capital Investment: Grand Central 
Station, New York. 

8. Tentative Agenda for May 5-6, 1986, 
meeting in Washington, DC. 
David F. Harris, 
Secretary. 
Paul J. Kemp, 
Alternate Liaison Officer for the U.S. Postal 
Service. 
[FR Doc. 86-7260 Filed 3-28-86; 2:35 pm] 
BILLING CODE 7710-12-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Care Financing Administration 


42 CFR Part 405 
{BERC-340-IFC] 


Medicare and Medicaid; Payment for 
the Cost of Malpractice Insurance 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 

ACTION: Interim final rule with comment 
period. 


‘summary: In this final rule we are 
adopting an apportionment methodology 
for determining reasonable cost 
reimbursement for hospital malpractice - 
insurance costs. The new apportionment 
policy for hospitals will divide total 
malpractice insurance premium cost into 
two components. The “administrative 
component,” which accounts for 8.5 
percent of total premium cost, will be 
included in the General and 
Administrative cost center and will be 
apportioned on the basis of the 
individual hospital’s Medicare 
utilization rate. The “risk component,” 
which comprises 91.5 percent of total 
cost, will be apportioned on the basis of 
a formula that takes into account the 
individual hospital's utilization as well 
as the national Medicare patient 
utilization rate and the national 
Medicare malpractice loss ratio (as 
adjusted to account for associated 
claims handling costs). Effectively, the 
“scaling factor formula” will relate the 
national utilization rate to the adjusted 
national loss ratio. As a hospital's own 
utilization rate exceeds or falls below 
the national utilization rate, the risk 
component will be reimbursed on the 
basis of a “scaling factor” that is more 
or less than the national Medicare 
malpractice loss ratio. Different 
apportionment policies are being 
adopted for Medicare skilled nursing 
facilities and for providers of services 
under the Medicaid and Maternal and 
Child Health programs. This final rule 
replaces our current apportionment 
policy for reimbursement of malpractice 
insurance costs and is applicable, 
subject to the rules of reopening and 
administrative finality, to cost reporting 
periods beginning on or after July 1, 
1979. : 
DATES: Effective date: These regulations 
are effective May 1, 1986. 

Comment period: Although these 
regulations are final, comments may be 
submitted as described in section IV of 
this preamble. To assure consideration, 
comments must be received by 5:00 p.m. 
on May 1, 1986. 


ADDRESS: Mai! comments to the 
following address: Health Care 
Financing Administration, Department 
of Health and Human Services, 
Attention: BERC-340-IFC, P.O. Box 
26676, Baltimore, Maryland 21207. 

If you prefer, you may deliver your 
comments to one of the following 
addresses: 


Room 309-G, Hubert H. Humphrey 
Building, 200 Independence Ave., SW.., 
Washington, DC.; or 

Room 132, East High Rise Building, 6325 
Security Boulevard, Baltimore, 
Maryland. 


In commenting, please refer to BERC- 
340-IFC. Comments will be available for 
public inspection as they are received, 
beginning approximately one week after 
publication of this document, in Room 
309-G, Hubert H. Humphrey Building, 
200 Independence Ave., SW.., 
Washington, DC., on Monday through 
Friday of each week from 8:30 a.m. to 
5:00 p.m. (phone: 202-245-7890); and in 
Room 132, East High Rise Building, 6325 
Security Boulevard, Baltimore, 
Maryland on Monday through Friday of 
each week from 8:00 a.m. to 4:38 p.m. 
(phone: 301-594-9630). 


FOR FURTHER INFORMATION CONTACT: 


Paul Trimble, (301) 594-8640, Gffice of 
Reimbursement Policy; 


or 


John Eppinger, (301) 594-5354. 

Timothy Greene, (301) 597-5710, Office 
of Research and Demonstrations; 

Charles Waldron, (301) 597-5774, Bureau 
of Data Management and Strategy. 


SUPPLEMENTARY INFORMATION: To assist 
the reader in reviewing this document, 
we are providing the Table of Contents 
below. 


I. Background. 
Il. Provisions of this final rule. 

A. Hospital. 

1. Overview of the development of this 
final ruleas it applies to hospitals. 
2. Division of premium into two 
components. 

a. The main terms of the scaling facter 
formula. 

b. The scaling factor formula. 
3. Updating of factors. 
4. Allowable uninsured malpractice 
losses. 

B. Skilled nursing facilities. 

C. Medicaid. 

D. Maternal and Child Health. 

E. Final rule addresses major criticisms of 
the 1979 malpractice rule and the 
proposed rule. 

F. Application and implementation of final 
rule. 

Ill. Response to Public Comments. 

A. Necessity of reconsideration and 
revision of current policy. ” 

B. Impact of new HCRIS data. 

1. Reliability of HCRIS. 
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2. Assumptions underlying analysis of 
HCRIS, 
3. Results of analysis of HCRIS. 

C. Removing malpractice costs from the 
G&A cost center. 

1. Increase in malpractice costs. 

a. Relevance and magnitude. 

b. Extraordinary increase relative to 
other cost measures. 

2. Number and size of claims paid to 
Medicare beneficiaries. 

a. Frequency of claims. 

b. Size of losses. 

3. Importance of malpractice costs in the 
G&A pool. 

4. Changes in other costs in the G&A 
pool. 

D. Use of malpractice loss experience is a 
valid basis for partially determining 
Medicare's share of malpractice costs. 
1. Relevance of insurance industry 
practices. 

a. Alleged deviations of claims-paid 
methodology. 

b. Relationship between experience 
rating plans and claims-paid 
methodology. 

c. Other criticisms of claims-paid 
methodology. 

2. Components of premium. 

a. Risk component. 

b. Administrative component. 

3. Purpose of hospital malpractice 
insurance. 

4. Miscellaneous comments on claims- 
paid methodology. 

E. The national ratio. 

F. Alternative methodologies. 

G. Final rule furthers statutory interest in 
reimbursing actual costs and preventing 
cost-shifting. 

H. Treatment of malpractice costs is 
consistent with apportionment of other 
costs. 

I. Retroactivity. 

J. Application and implementation of final 
rule. 

IV. Regulatory Impact Analysis. 

A. Introduction. 

B. Effect on Medicare payments to 
hospitals. 

C. Effect on Medicare payments to SNFs. 

D. Effect on Medicaid payments to 
hospitals and SNFs. 

E. Alternatives considered in the proposed 
rule. 

F. Alternatives considered in developing 
final rule. 

G. Conclusion. 

V. Circumstances require retroactive 
application of this final rule. 

VI. Opportunity for comment. 

Regulations text. 


I. Background 


For cost reporting periods beginning 
prior to July 1, 1979, malpractice 
insurance costs (that is, the amount of 
money a provider pays to purchase 
malpractice insurance from an insurance 
company or contributes to a self- 
insurance fund) were apportioned to 
Medicare (title XVIII of the Social 
Security Act (the Act)) in accordance 
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with a utilization formula applicable to 
all costs incurred by providers of health 
care services. Medicare utilization is 
measured by patient days for routine 
areas and by departmental charges for 
ancillary service departments. The 
utilization formula, adopted by the 
Secretary at the outset of the Medicare 
program (31 FR 14808, November 23, 
1966), treated provider overhead 
expenses as indirect costs, many of 
which were combined in the 
administrative and general pool of 
provider costs. (In the discussion below, 
we refer to general and administrative 
(G & A) costs to conform to the 
terminology commonly used in court 
opinions.) Malpractice insurance costs 
were included in the G & A cost center, 
which in turn was allocated among 
various revenue-producing cost centers. 
The revenue-producing cost centers 
were then apportioned between 
Medicare and non-Medicare patients on 
a utilization basis in order to determine 
Medicare's share of the costs incurred. 
Thus, for example, if Medicare patients 
constituted 30 percent of the routine 
patient-days at a hospital for a given 
year, Medicare would reimburse the 
hospital. for 30 percent of the portion of 
G & A costs, including malpractice 
insurance costs, that were allocated to 
the inpatient routine area. 

The use of utilization as a method of 
apportionment was predicated on the 
supposition that, in general, all provider 
costs in a department apply to all 
patients in the same relative proportion 
as the patient's utilization of the 
services of that department. Thus, while 
there might be some minor variations, 
we assumed that “where a particular 
cost might be allocated 
disproportionately to or from the 
[Medicare] program, there will be other 
costs disproportionately allocated in the 
other direction which will compensate 
for the first cost. In this manner, the 
program is presumed to bear its fair 
share of the total allowable cost.” HEW 
(Health, Education and Welfare) 
Intermediary Letter No. 234 (June 2, 
1967). 

On March 15, 1979, we proposed (44 
FR 15744) to discontinue the utilization 
method of apportioning malpractice 
insurance costs because we believed 
that Medicare was paying a 
disproportionate amount of providers’ 
malpractice insurance costs. This 
proposal was based partially on a study 
by a Departmental consultant, Westat, 
Inc., (Westat Study), which found that 
malpractice losses paid to, or on behalf 
of, Medicare patients were significantly 
less frequent and signicantly less 
frequent and significantly lower in 


amount than losses paidfor other _ 
patient populations. In response to the 
extraordinary increase in malpractice 
insurance costs and the 
disproportionately small amount of paid 
malpractice claims attributable to 
Medicare patients, we proposed ‘to 
remove malpractice insurance costs 
from the G & A pool and to apportion 
those costs directly based on a 
provider's five-year malpractice claims- 
paid history. (This policy applied only to 
hospitals and skilled nursing facilities 
(SNFs). In this discussion, for ease of 
reference, we use the term “providers” 
when we need to refer to both types of 
facilities. Rules for reimbursement of the 
costs of malpractice insurance for other 
providers under Medicare are described 
in applicable cost report instructions 
contained in the Provider 
Reimbursement Manual (HCFA Pub. 15- 
2.).) In the March 15, 1979 document, we 
proposed that if a provider paid a 
malpractice claim during its current cost 
reporting period or during its preceding 
four cost reporting periods, Medicare 
would reimburse an amount equal to the 
ratio of the provider's malpractice 
insurance losses paid to Medicare 
patients compared to its total 
malpractice losses paid to all patients 
during that five-year period, times total 
premium cost. We also proposed that 
providers with no loss experience during 
the five-year period would be 
reimbursed in accordance with an 
actuarial estimate. 

After consideration of public 
comments on the proposed rule, we 
published a final rule on June 1, 1979 (44 
FR 31641). The final rule amended 42 
CFR 405.452(b)(1) and was applicable to 
cost reporting periods beginning on or 
after July 1, 1979. Those regulations, 
recodified as 42 CFR 405.452(a)(1)(ii) (48 
FR 39811, September 1, 1983) (“the 1979 
malpractice rule”), retained the claims- 
paid formula for providers with 
malpractice losses but established use 
of a national ratio for providers with no 
maipractice losses. If a provider had no 
malpractice loss experience during the 
five-year period, Medicare's share of the 
provider's malpractice insurance costs 
for the current reporting period was 
determined on the basis of the national 
ratio of malpractice losses paid to 
Medicare patients compared to 
malpractice losses paid to all patients. 
The final rule established the national 
ratio at 5.1 percent. 

The 1979 malpractice rule was 
controversial. It was the subject of 
numerous lawsuits and was criticized by 
a number of courts. As a result, we were 
led to analyze malpractice loss data that 
were submitted by Medicare hospitals, 
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and we concluded that these data 
support the underlying premise of the 
1979 malpractice rule: that malpractice 
losses paid to Medicare patients account 
for a disproportionately small share of 
total maipractice losses, and therefore a 
reimbursement formula that more 
accurately apportions these costs was 
necessary. However, these data also 
indicated that the national ratio is 
higher that the level established in 1979. 

For these reasons, we issued a notice 
of proposed rulemaking (“the NPRM” or 
“the proposed rule”) on June 17, 1985 (50 
FR 25178) in which we proposed to 
amend the 1979 malpractice rule, subject 
to our rules of administrative finality 
and reopening (§ § 405.1801, 405.1885, 
and 405.1877), effective for cost 
reporting periods beginning on or after 
July 1, 1979. We proposed to retain the 
claims-paid formula; however, we 
invited suggestions for alternative 
methods. Additionally, we proposed to 
establish the national Medicare 
malpractice loss ratio at 11.6 percent for 
hospitals (based on data accumulated at 
that time in the Hospital Cost Report 
Information System (HCRIS) file). 

Because we had no data to support an 
increase in the Medicare national ratio 
for SNFs, we proposed to retain the 5.1 
percent figure for these providers. With 
respect to malpractice losses 
attributable to services furnished under 
the Medicaid (title XIX of the Act) or the 
Maternal and Child Health programs 
(title V of the Act), we indicated that we 
had preliminary data only and were 
unable to determine whether to propose 
a change in the national ratio of 7.5 
percent applicable to those programs. 
Therefore, we did not propose a change 
in the 7.5 percent figure, but we stated 
that we were continuing to study the 
issue and invited specific comments and 
data concerning it. 

Finally, we proposed to establish a 
procedural mechanism for periodically 
updating the national ratio on the basis 
of actual cost report data. We proposed 
to provide for public notice and 
comments of any proposed changes in 
the national ratio, in addition to 
publishing a subsequent notice to issue 
any new ratio and respond to comments 
received. 


II. Provisions of This Final Rule 


During the public comment period, we 
received 50 comments concerning the 
proposed rule. In addition, one 
commenter submitted the 11-volume 
rulemaking record for the 1979 
malpractice rule, which included more 
than 600 comments. One commenter 
largely agreed with the proposed rule, 
but suggested certain clarifications and 
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changes. The remaining comments on 
the NPRM were critical of varicus 
aspects of the rulemaking. The 
commenters included hospitals, 
associations of hospitals, law firms, 
actuaries, insurance companies, and 
consultants. In addition, during the 
comment period we received several 
requests for data and information under 


the Freedom of Information Act (5 U.S.C. 


552) (FOIA). The (FOIA) requesters 
used the information and data released 
to analyze the proposed rule further 
and to submit four additional extensive 
and detailed comments. In total, we 
received 54 pieces of correspondence 
from the commenters. 

We have considered all of the 
comments and have analyzed the data 
and arguments submitted by the 
commenters. We have obtained 
information from several sources (for 
example, the National Association of 
Insurance Commissioners, the Insurance 
Services Office, and the St. Paul Fire 
and Marine Insurance Company) and 
contracted for the service of an actuarial 
consultant to help in our analysis. As a 
result of these efforts, we have decided 
to change our policy for apportioning 
Medicare's share of hospital malpractice 
insurance costs. The new Medicare 
hospital malpractice insurance 
apportionment requirements are 
contained in a new § 405.457 of the 
regulations; the new policy was briefly 
described above in the Summary section 
of this preamble, and is explained in 
detail below. 

At this time, we lack sufficient data 
concerning SNFs to permanently change 
our Medicare SNF malpractice 
insurance apportionment policy. 
Therefore, we are continuing to study 
this matter. In the interim, we are 
changing our SNF policy to provide that 
SNFs include their total malpractice 
insurance costs in the G&A cost center 
- for apportionment on a utilization basis. 
The new requirements for 
reimbursement of SNF malpractice 
insurance costs are included in new 
§ 405.457. 

In addition, we do not have adequate 
data on which to construct a 
reimbursement methodology for 
providers under the Medicaid or 
Maternal and Child Health programs. 
We have concluded that this matter 
should be left to the discretion of the 
States under current law. 


A. Hospitals 


1. Overview of the Development of This 
Final Rule As It Applies To Hospitals 


In response to the comments on the 
proposed rule, we considered further the 
alternatives discussed in the NPRM and 


various other alternatives. (See, sections 
IILF., IV.E., and IV.F., below.) Our 
analysis of the HCRIS data and of the 
data underlying a closed-claim study by 
the National Association of Insurance 
Commissioners (NAIC), among other 
data sources, confirmed our 
determination that hospital malpractice 
insurance costs must be apportioned on 
a special basis. Specifically, the HCRIS 
data showed that there is a greater than 
three-to-one ratio between the national 
Medicare patient utilization rate and the 
national ratio of Medicare paid claims 
as compared to total paid claims. The 
NAIC data showed that the average 
indemnity for patients 65 and older was 
approximately one-half the average 
indemnity for patients under 65. (In 1982, 
approximately 97 percent of the 65 and 
older population were Medicare Part A 
beneficiaries while only about 1.5 
percent of the under-65 population were 
Part A beneficiaries. Since these 
percentage relationships change little 
over time, use of data based on these 
two age groups enables us to readily 
distinguish between Medicare and non- 
Medicare patients.) The NAIC data 
showed further that the average defense 
costs for patients 65 and older were 
much lower, and that, relative to patient 
utilization, patients 65 and older submit 
fewer claims than do younger patients. 


Primarily because the relatively aged 
Medicare patient population are paid 
fewer and smaller malpractice claims 
than non-Medicare patients, we 
concluded that it would be improper to 
simply include the totality of these costs 
in the G&A pool for apportionment on a 
utilization basis. (See, section III.C., 
below.) However, the criticisms of the 
1979 malpractice rule and the proposed 
rule convinced us of the necessity of 
revising the claims-paid methodology. 
Several factors raised by the 
commenters on the NPRM and in the 
litigation of the 1979 rule led us to 
consider a new approach to 
apportioning hospital malpractice 
insurance costs. (See, section IL.E., 
below.) Under this approach, which we 
are adopting in this final rule, total 
malpractice premium cost is divided into 
two components, which are apportioned 
on different bases that reflect 
Medicare's utilization of the services 
underlying the subcosts in each of the 
two components. The “administrative 
component” accounts for subcosts for 
services that are used proportionately 
by Medicare and non-Medicare patients, 
and thus are properly includable in:the 
G&A pool for apportionment on a 
utilization basis. The “risk component” 
reflects subcosts for services that are 
used at disproportionately low levels by 
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Medicare patients, and thus are properly 
apportioned on a special basis. 

Due to the complexity of the issues 
raised by the commenters on actuarial 
and related matters, we retained an 
actuarial consultant to assist us in the 
development of an appropriate 
alternative. The consultant agreed with 
our determination that a fair and 
reasonable approach to apportioning 
malpractice costs was to divide total 
premium cost into two components that. 
as described above, reflect Medicare 
utilization of the underlying services. 
The consultant also concurred in our 
determination to apportion the risk 
components on a special basis and to 
return the administrative portion to the 
G&A pool for apportionment on a 
utilization basis. 

The specific technical assistance 
provided by the consultant fell into 
three main categories. First, the 
consultant explained how hospital 
malpractice insurance policies are 
established. The consultant also advised 
how insurance industry premium-setting 
practices might be related to the 
apportionment issue addressed in this 
rulemaking. 

Second, the consultant described the 
specific subcosts that constitute total 
premium cost. The consultant also 
advised how total premium cost could 
be divided, for apportionment policy 
purposes, into components that reflect 
Medicare utilization of the services 
underlying the various subcosts in each 
component. 

Third, the consultant advised how the 
risk component of total premium cost— 
the part that reflects subcosts for 
services that are utilized at 
disproportionately low levels by 
Medicare patients—could be 
apportioned in a fair and reasonable 
manner. The consultant's specific advice 
pertained primarily to the adjustment of 
the national ratio of Medicare 
malpractice losses to total losses, and to 
the scaling factor formula that, under 
this final rule, will be used to scale each 
hospital's utilization rate in order to 
account for Medicare's under-utilization 
of the services that make up the risk 
component. 


2. Division of Premium Into Two 
Components 


Under the methodology that we have 
adopted for reimbursing Medicare's 
share of a hospital's malpractice 
insurance costs, the premium is divided 
into two components. The 
“administrative component,” which is 
8.5 percent of total premium cost, is 
included in the G&A cost center and is 
apportioned on the basis of the 
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hospital's own Medicare utilization rate. 
The administrative component includes 
the fixed general overhead expenses of 
an insurance company (e.g., company 
overhead costs, underwriting costs, risk 
management costs, etc.) plus an 
appropriate share of commissions paid 
to insurance agents and of premium and 
payroll taxes. Because these subcosts, 
are, at most, only slightly affected by the 
frequency and amount of malpractice 
claims, we believe that Medicare 
patients and non-Medicare patients use 
the underlying services at proportionate 
levels. Thus, these subcosts are properly 
includable in the administrative 
component of total premium cost and 
subject to apportionment on a utilization 
basis. 

The percentage of the premium that 
makes up the administrative component 
was determined in the following 
manner. We determined that the fixed 
general overhead expenses of the 
insurer are 7.5 percent of total premium 
cost. We determined further that 
commissions are 9.0 percent of the 
premium and that taxes are 3.0 percent 
of total cost. However, commissions and 
taxes—a combined 12 percent of total 
premium cost—constitute insurer 
expenses that are properly related to 
both the administrative component and 
the risk component of total cost. Thus, in 
order to calculate the total 
administrative component, i.e., fixed 
general overhead expenses plus a share 
of commissions and taxes that is 
proportionate to the administrative 
component, we divided the fixed 
overhead expense percentage figure by 
total premium cost minus the percentage 
figure for commissions and taxes, as 
follows: 


.075 divided by .88 (100% —12%) =.085. 


The “risk component” of the premium, 
which is the remaining 91.5 percent of 
total premium cost (100% minus the 
administrative component 
(8.5%) =91.5%), accounts for insurer 
expenses that are directly related to 
insurance risk. The risk‘component is 
composed of the subcosts of the 
premium that are not included in the 
administrative component. Thus, the 
risk component includes the remaining 
share of commissions and taxes that, as 
explained above, is directly 
proportionate to the risk component of 
total premium cost. The risk component 
also includes an amount set aside for 
the insurer's anticipated loss experience. 
Additionally, the risk component 
includes expenses associated with 
losses. Expenses associated with losses 
include two kinds of claims handling 

_costs. Allocated loss adjustment 
expenses (ALAE) are defense costs 


related to specific claims. Unallocated 
loss adjustment expenses (ULAE) are 
claims department overhead expenses 
that, while not identifiable to specific 
claims, are nonetheless related to the 
risk assumed by the insurer in issuing 
the policy. (Neither the administrative 
component nor the risk component 
includes an amount for profit. We have 
determined that because, in general, the 
return on the insurer's financial 
investment of the premium is sufficient 
to generate adequate insurer profit, it is 
not appropriate to include an amount for 
profit in either component of the 
premium.) 

The subcosts that constitute the risk 
component of total premium cost are 
significantly affected by the frequency 
and amount of malpractice claims. 
Primarily because Medicare patients 
have fewer and smaller claims than non- 
Medicare patients, we have determined 
that it is necessary to apportion the risk 
component of total premium cost on the 
special basis established by this final 
rule. (See, section III.C., below.) This 
final rule will apportion the risk 
component on the basis of a formula 
that “scales” the individual hospital's 
own Medicare patient utilization rate in 
accordance with the national Medicare 
patient utilization rate and the national 
Medicare malpractice loss ratio (as 
adjusted to account for associated 
claims handling costs). Application of 
this “scaling factor formula” will result 
in a “scaling factor” which, when 
multiplied by 91.5 percent, will 
determine the hospital's reimbursement 
for the risk component. 

To simplify, the scaling factor results 
from two main features of the formula. 
First, the scaling factor formula 
effectively equates the national 
Medicare patient utilization rate with 
the adjusted national Medicare 
malpractice loss ratio. Second, as the 
individual hospitals own Medicare 
patient utilization rate exceeds or falls 
below the national utilization rate, the 
scaling factor will be more.or less than 
the adjusted national loss ratio. For 
example, if a hospital's utilization rate 
equalled the national utilization rate, 
then the provider's scaling factor would 
slightly exceed the adjusted national 
ratio. In this case, the hospital would be 
reimbursed for the risk component of its 
malpractice insurance cost by 
multiplying 91.5 percent of total 
premium cost times a scaling factor 
slightly greater than the adjusted 
national ratio. {As explained below, the 
different time lag (‘claims tail”) 
between the occurrence of an incident 
and the closure of a claim for Medicare 
and non-Medicare patients necessitates 
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use of two different national utilization 
rates in the scaling factor formula—one 
that incorporates the claims tail for 
Medicare patients and one that includes 
the claims tail for non-Medicare 
patients. This fact explains why the 
scaling factor for a hospital with the 
national Medicare utilization rate 
slightly exceeds the adjusted national 
Medicare loss ratio.) A hospital with an 
above-average utilization rate would 
have the risk component reimbursed on 
the basis of a scaling factor greater than 
the adjusted national ratio. Similarly, for 
a provider with a below-average 
utilization rate, a scaling factor lower 
than the adjusted national ratio would 
be multiplied by 91.5 percent of total 
premium cost. 


Scaling Factor Values and Medicare's 
Share of the Risk Component 


In the following table, a hospital may 
find, according to its own Medicare 
utilization rate, the appropriate scaling 
factor. (The table is furnished primarily 
for informational purposes. In 
determining the scaling factor for a 
specific hosptial in a given fiscal year, 
the scaling factor formula will include 
the hospital's precise Medicare 
utilization rate for that year.) This 
factor, derived from the scaling factor 
formula, is the percentage that is 
multiplied by 91.5 percent to determine 
the percentage of total premium cost 
that.Medicare will reimburse for the risk 
component of total costs. The table also 
describes Medicare's share of the risk 
component for a given utilization rate 
and the corresponding scaling factor. 


Medicare 


Scaling | share of 


factor ae 


| component 
| (percent) 


0.00 
0.22 
0.45 
068 
0.92 
1.15 
1.40 
1.64 
1.69 
2.14 
2.40 
2.66 
2.93 
3.20 
3.48 
3.76 


Hospital medicare utilization rate 
(percen' 
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‘a. The Main Terms of the Scaling 
Factor Formula. Before describing the 
scaling factor formula and illustrating its 
operation, we will explain each of the 
main terms of the formula and how they 
were established. 

The “u” term: the individual hospital's 
own Medicare patient utilization rate.— 
The “u” term in the scaling factor 
formula is a function that represents the 
individual hospital's own Medicare 
patient utilization rate for the cost 
reporting period in question. The value 
of u is based on the ratio of the 


hospital's total Medicare-covered 
inpatient days of care to its total 
inpatient days of care. 

The “R” term: the adjusted national 
Medicare malpractice loss ratio.—The 
“R” term in the scaling factor formula is 
a constant that represents the national 
Medicare malpractice loss ratio, as 
adjusted to account for associated 
claims handling costs. As explained 
above, under the 1979 malpractice rule, 
providers with no loss experience during 
the applicable five-year period were 
reimbursed on the basis of the national 
ratio of claims paid to Medicare patients 
as compared to all patients. In the 
NPRM, we proposed to update and 
revise the national ratio by increasing it 
from 5.1 percent to 11.6 percent. This 
proposal was based on hospital- 
reported data in the HCRIS file. The 
HCRIS malpractice claims-paid data is 
from cost reporting periods ending in 
1979 through 1983, along with loss data 
from cost reporting periods ending in 
1978 through 1982. HCRIS currently 
shows that the national ratio of 
malpractice losses paid to Medicare 
patients as compared to all patients is 
11.8 percent. 

For purposes of inclusion in the 
scaling factor formula, we have adjusted 
the national Medicare malpractice loss 
ratio from 11.8 percent to 13.2 percent in 
order to account for the claims handling 
costs—including allocated loss 
adjustment expenses (ALAE) and 
unallocated loss adjustment expenses 
(ULAE)—associated with Medicare 
claims. Our upward adjustment of the 
national ratio to account for ALAE is 
based on hospital-only data derived 
from the NAIC study. The NAIC data 
pertaining to average indemnities, 
average ALAE, and the ratio of average 
ALAE to average indemnity is as 
follows: 


The NAIC data shows that while the 
average indemnity for patients 65 and 
older is 41.9 percent of the average 
indemnity for patients under 65, the 
average ALAE for patients 65 and older 
is 58.3 percent of the average ALAE for 
patients under 65. Thus, the NAIC data 
establishes the existence of a relativity 
of 1.389 between the two groups of 
patients with respect to the comparative 
ratio of their average ALAE to their 
average indemnity. This means that 


average ALAE does not correlate 
exactly with the average indemnity. In 
order to account for the different 
proportion of the ratio of ALAE to losses 
for Medicare patients as compared to 
non-Medicare patients, we have, as 
explained below, upwardly adjusted the 
national Medicare malpractice loss ratio 
to account for this particular relativity. 

The NAIC data includes no specific 
information on ULAE, and none is 
available from any other source. 
Insurers typically treat ULAE as a flat 
percentage (generally about 5 percent) 
of losses and ALAE. We have 
determined, however, that ULAE is more 
highly correlated with the number of 
claims and other defense costs than 
with the amount of loss. In order to 
reflect Medicare's relatively higher non- 
ALAE claims handling costs per claim, 
we have also upwardly adjusted the 
national Medicare malpractice loss ratio 
to account for ULAE. 

As explained above, the NAIC data 
shows that the ratio of ALAE to losses 
for Medicare patients is 1.389 times the 
corresponding ratio for non-Medicare 
patients. In adjusting the national ratio 
to account for this relativity, we 
rounded the comparative ratio of ALAE 
to losses to 1.4. Furthermore, in the 
absence of specific data on ULAE, we 
assumed that the ratio of ULAE to losses 
plus ALAE for Medicare patients was 
1.4 times the corresponding ratio for 
non-Medicare patients. Thus, we 
assumed that ULAE was 
disproportionately incurred by Medicare 
patients, just as the NAIC data shows . 
that Medicare patients 
disproportionately incurred ALAE. 

Other subcosts of the malpractice 
insurance premium are normally 
assumed to be ratios of the final 
premium, and, as such, tend to vary in 
proportion to losses. Therefore, we 
determined that there is no need to 
adjust the national Medicare 
malpractice-loss ratio to account for 
subcosts other than ALAE and ULAE. 

In order to adjust the national ratio to 
account for ALAE and ULAE, two 
computations were made in sequence 
involving, first, ALAE, and then ULAE. 


ALAE 


We determined, based on 11 years of 
data from the St. Paul Insurance 
Company, that the percentage of ALAE 
to losses is 42.2 percent. Therefore, 
losses plus ALAE equal 142.2 percent. 
However, Medicare patients account for, 
relative to non-Medicare patients, a 
different share of losses (11.8 percent 
versus 88.2 percent for non-Medicare 
patients) and a different proportion of 
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ALAE to losses (1.4 times greater than 
non-Medicare patients). 

Therefore: 
If: 


A=The ratio of ALAE to losses for non- 
Medicare claims 

.118=The national Medicare malpractice loss 
ratio 

.882 = The national non-Medicare malpractice 
loss ratio 

.422=The ratio of total ALAE to total losses 

1.4=The relativity of the ratio of Medicare 
ALAE to Medicare losses as compared to 
the ratio of non-Medicare ALAE to non- 
Medicare losses 

Then: 

|.118x(1+1.4A)] +[.882x(1+ A)]=1.422 

118 + .1652A + 882+ .882A = 1.422 

1.0472A = .422 

A=.403 





118X104 (1.4x.403)} 0c. é 185 
882x(1 +.403).. Sa \.237 j 
“ ~ 4 Ps 


Total. 1.422 


Thus, to take into account ALAE, the 
national ratio of .118 is increased to .130. 


ULAE 


Because ULAE is generally assumed 
to be 5 percent of losses plus ALAE, 
losses plus ALAE plus ULAE equal 105 
percent. As with ALAE, however, 
Medicare has both a different share of 
losses and a different proportion of 
ULAE to losses plus ALAE. 

Therefore: 

If: 

Y=The ratio of ULAE to losses plus ALAE 
for non-Medicare claims 

.130=The ratio of Medicare losses plus ALAE 
to total losses and ALAE (from above) 

.870=The ratio of non-Medicare losses plus 
ALAE to total losses plus ALAE (from 
above) 

.050=The ratio of ULAE to total losses plus 
ALAE. r 

1.4=The relativity of the ratio of Medicare 
ULAE to Medicare losses plus ALAE.as 
compared to the ratio of non-Medicare 
ULAE to non-Medicare losses plus 
ALAE. 


Then: ‘ 

[.130 x (1 + 1.4Y)] + (.870 x (1 + Y)] = 1.050 
.130+-.182Y + .870+ .870Y =1.050 

1.052Y =.050 

Y=.048 


And: 


per- 
centage 
of 1.05) 


130 «09 +(9.4 « 04B)) oo... ceecccccececseesseee = 132 
870 x (1 + .048) = d 868 


Thus, to take into account ULAE, the 
national ratio of .130 (as factored for 
ALAE) is increased to .132. 


The ‘‘U}’ and ‘‘U;’ terms: the national 
Medicare hospital utilization rate, as 
adjusted for the different “claims tail” 
for Medicare patients and non-Medicare 
patients, respectively.— The “U ,” term 
in the scaling factor formula is a 
constant that represents the national 
Medicare hospital utilization rate for the 
cost reporting periods that are properly 
related to the periods on which the 
adjusted national Medicare malpractice 
loss ratio is based. In deriving the value 
of the U; term, we recognized that there 
is a time lag (“claims tail’) between the 
occurrence of an incident and the 
closure of the claim arising from the 
incident. The HCRIS—derived national 
Medicare malpractice loss ratio is based 
on malpractice loss data for cost 
reporting periods ending in 1979 to 1983, 
in addition to loss data for cost 
reporting periods ending in 1978 to 1982. 
It was necessary to relate the national 
loss ratio to incidents and Medicare 
utilization rates for the five-year period 
that reflects the claims tail for Medicare 
patients for the losses contained in 
HCRIS. 


Our analysis of the data underlying 
the NAIC study indicates that, for 
claimants 65 and over, the average time 
lag between incident and claim closure 
is 17 months—approximately a year and 
a half. For two reasons, we have based 
the U; term on the weightéd average 
utilization figures for the five-year 
period from January 1, 1977 through 
December 31, 1981 and for the five-year 
period from January 1, 1978 through 
December 31, 1982. First, because the 
HCRIS malpractice loss data is for cost 
reporting periods ending from 1979 to 
1983, along with HCRIS loss data for 
periods ending from 1978 to 1982, it is 
necessary to consider utilization data 
for the five-year period ending 
December 31, 1981, in addition to the 
December 31, 1982 five-year period. In 
this way, the U; term will take into 
account the claims tail that corresponds 
to the two five-year periods of HCRIS 
loss data. 

Second, because Medicare utilization 
data is available on only a calendar 
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year basis, it was not possible to base 
the U; term on five-year periods 
extending from mid 1977 through mid- 
1982 and from mid-1976 through mid- 
1981. 

By year, Medicare utilization data 
(from the February 15, 1985 “Budget 
Briefing Book” for fiscal year 1986 
prepared by HCFA’s Bureau of Data 
Management and Strategy) and non- 
Medicare utilization data (from the 
American Hospital Association's annual 
report, Hospital Statistics, (1974 to 1984 
editions), are as follows (all amounts are 
in millions): 


Medi- 
care 
Utiliza- 





1976-80...... 


The average Medicare utilization rate 
for the five-year period ending 
December 31, 1982 is .3911. The average 
utilization rate for the five year period 
ending December 31, 1981 is .3846. The 
combined arithmetic average of the 
rates for these two five-year periods is 
.388. Thus, we have determined that, for 
purposes of the scaling factor formula, 
the value of the U; term is 38.8 percent. 

Like the “U;” term, the “U2” term in 
the scaling factor formula is a constant 
that represents the national Medicare 
hospital utilization rate for the cost 
reporting periods that are properly 
related to the periods on which the 
adjusted national Medicare malpractice 
loss ratio is based. The difference 
between the U; and Uz, terms is that the 
latter is based on utilization data that 
takes account of the claims tail for non- 
Medicare patients, which is 
approximately one year longer than for 
Medicare patients. 

Our only measure of non-Medicare 
patient utilization is derivative of our 
Medicare patient utilization data. As 
explained below, this fact is reflected in 
the scaling factor formula where the 
non-Medicare utilization rate is derived 
by subtracting the Medicare utilization 
rate from 1. However, the NAIC data 
shows that the claims tail for non- 
Medicare patients is longer than the lag 
period for Medicare patients—31 months 
as compared to 17 months. Thus, it was 
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necessary to introduce the U, term into 
the scaling factor formula in order to 
relate the national loss ratio to incidents 
and Medicare utilization rates for the 
five-year period that reflect the longer 
claims tail for non-Medicare patients. 
Once established, the Uz term enables 
us to derive, part of the scaling factor 
formula, the non-Medicare hospital 
utilization rate. 


We established the value of the U2 
term in the same way that we 
determined the value of the U; term. 
Because the claims tail for non- 
Medicare patients is approximately one 
year longer than the lag period for 
Medicare patients, the U2 term is based 
on the weighted average utilization 
figures for the five-year period from 
January 1, 1976 through December 31, 
1980 and for the five-year period from 
January 1, 1977 through December 31, 
1981. As explained above, the average 
Medicare utilization rate for the five- 
year period ending December 31, 1981 is 
.3846. The average Medicare utilization 
rate for the five-year period ending 
December 31, 1980 is .3778. The 
combined arithmetic average of the 
rates for these two five-year periods is 
.381. Thus, for purposes of the scaling 
factor formula, we have set the value of 
the U2 term at 38.1 percent. 


b. The Scaling Factor Formula. As 
described above, this final rule 
apportions the risk component of total 
premium cost through the use of the 
scaling factor formula. Application of 
the formula results in a scaling factor 
that is multiplied by 91.5 percent of total 
premium cost in order to determine 
Medicare reimbursement of the risk 
component. Effectively, the scaling 
factor formula equates the adjusted 
national Medicare malpractice loss ratio 
(i.e., R=13.2 percent) to the national 
Medicare patient utilization rate. As the 
individual hospital’s own current 
Medicare patient utilization rate (i.e., the 
u term in the formula) exceeds or falls 
below the adjusted national ratio, the 
scaling factor will be more or less than 
13.2 percent and Medicare's share of the 
risk component will change accordingly. 


The formula determines the scaling 
factor by comparing the average 
Medicare risk level with the average 
risk level of all patients. Specifically, an 
individual hospital’s own scaling factor 
is obtained by dividing its own average 
Medicare risk level by the sum of its 
own average Medicare risk level and its 
own average non-Medicare risk level. 
The scaling factor formula that is used 
in determining Medicare's share of the 
risk component reads as follows: 


- 
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u x (R/U, 


tax (R/U,)) [ 


RS eS 
+ [(1 - u) x (1 - R)/(1 - U2)) 


U;=The national Medicare hospital patient 
utilization rate, as adjusted for the time 
lag between incident and claim closure 
for Medicare patients. 

U, = The national Medicare hospital patient 
ufilization rate, as adjusted for the time 
lag between incident and claim closure 
for non-Medicare patients. 

R=The national Medicare malpractice loss 
ratio, as adjusted for associated claims 
handling expense. 

u=The hospital's own Medicare utilization 
rate for the cost reporting peried based 
on a ratio of the hospital's total 
Medicare-covered inpatient days of care 
to its total inpatient days of care. 

R/U; =The national Medicare malpractice 
loss ratio compared to the national 
Medicare utilization rate. 

(1-R)/(1/U2)= The national non-Medicare 
malpractice loss ratio compared to the 
national non-Medicare utilization rate. 


The scaling factor formula consists of 
two main parts, as follows: 

Part one—The hospital's own 
Medicare utilization rate (wu) is 
multiplied by the quotient of the : 
adjusted national Medicare malpractice 
loss ratio (R)} divided by the national 
Medicare utilization rate (U;). 

Part two— The product that was 
derived in part one is divided by the 
sum of: 

(a) The hospital's own Medicare 


235 = 
-75 x (.132/.388)}] + [1 - 


Thus, the hospital would be 
reimbursed .915 times .421, or 38.54 
percent of its premium for the risk 
component. Thus, in this example, 
Medicare reimbursement would account 
for 6.38 percent plus 38.54 percent, or 
44.92 percent of this hospital's total 
malpractice insurance premium. In the 
impact analysis section of the preamble, 
there is a table that describes the 
percentage reimbursement of 
malpractice insurance costs in 
increments of Medicare utilization from 
0 percent through 100 percent. 


3. Updating of Factors Affecting 
Malpractice Insurance Cost 
Reimbursement 


This final rule provides that, based on 
actual cost report data, HCFA will 
periodically calculate the adjusted 
national ratio of malpractice losses paid 
to Medicare beneficiaries to malpractice 
losses paid to all patients and the 
national average Medicare patient 
utilization rate: From time to time, as 
changes in these factors might be 
warranted, HCFA will publish a notice 
in the Federal Register describing 
proposed changes for public comment. 


utilization rate (u) multiplied by the 
quotient of the adjusted national 
Medicare malpractice loss ratio (R) 
divided by the national Medicare 
utilization rate (U,); and 

(b) The product of the hospital's own 
non-Medicare utilization rate (1—u) 
multiplied by the quotient of the 
national non-Medicare malpractice loss 
ratio (1-R) divided by the national non- 
Medicare utilization rate (1 U2). 

Example: Apportionment of the 
malpractice insurance costs of a 
hospital that averages 75 percent 
Medicare utilization during the 
applicable cost reporting period is 
calculated as follows: 

Step one.— The administrative 
component of the premium (8.5 percent) 
is included in the G&A cost center and is 
apportioned on a utilization basis. Thus, 
the hospital would be reimbursed 
approximately .085 times .75, or 6.38 
percent of its premium, for the 
administrative component. (This figure 
would vary slightly depending on the 
hospital's own Medicare utilization in 
each of its patient care departments.) 

Step two—The risk component of the 
premium (91.5 percent) is apportioned in 
accordance with the scaling factor 
formula, as follows: 


-132 / .388) 
295) -&.{1 = 


.132)/(1 - .381)] 


In a subsequent Federal Register notice, 
HCFA will issue any changes necessary 
and respond to comments received. 


4. Allowable Uninsured Malpractice 
Losses and Related Direct Costs 
Incurred by Hospitals. 


In this final rule, we are retaining for 
hospitals in new § 405.457(b)(6) the 
provision from the current regulations 
pertaining to allowable uninsured 
malpractice.losses. If a hospital pays 
allowable uninsured malpractice losses 
to or on behalf of Medicare beneficiaries 
in order to comply with deductible or 
coinsurance provisions of its 
malpractice insurance policy, as a result 
of an award in excess of reasonable 
coverage limits, or as a governmental 
provider, those losses and related direct 
costs may be directly assigned to 
Medicare for reimbursement. 


B. SNFs 


We have so far been unable to 
develop data that are sufficient for 
determining the most appropriate 
apportionment method for allowable 
malpractice insurance costs for SNFs 
under Medicare. Therefore, we have 
decided to allow SNFs to include their 
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total allowable malpractice insurance’ 
costs in the G & A cost center, so that 
these costs will be apportioned on the 
basis of the SNFs’ Medicare utilization. 
Meanwhile, we will continue to study 
this issue and to seek additional sources 
of data. In the future, we will take action 
as appropriate based on the information 
we gather. 


C. Medicaid 


In the preamble of the proposed rule, 
we indicated that we would continue to 
seek data that would be appropriate for 
Medicaid. Hospitals have not always 
separately shown Medicaid malpractice 
insurance costs and patient statistics in 
the Medicare cost report. Subsequent to 
publication of the proposed rule, we 
surveyed hospitals to obtain additional 
data. However, we still do not have 
adequate data that would support a 
methodology for Medicaid that is 
comparable to that which we are 
adopting for Medicare under this final 
rule. While we were able to determine 
the ratio of Medicaid losses to total 
losses, our data are not sufficient with 
respect to Medicaid utilization based on 
patient days. We have only 1,626 
hospital cost reports (out of more than 
5,000 hospital cost reports contained in 
the HCRIS data base) showing Medicaid 
patient-day statistics. Also, our limited 
patient-day statistics do not correlate to 
the proper time periods for the ratio of 
Medicaid losses to total losses. 

Accordingly, we are not attempting to 
provide a Medicaid apportionment 
methodology for malpractice insurance 
costs. In light of the absence of data 
sufficient to establish a Medicaid 
apportionment methodology similar to 
the Medicare hospital policy we are 
adopting, we believe that states should, 
within the flexibility allowed under 
section 1902(a)(30) of the Act, use 
whatever methodology they find to be 
most appropriate. 


D. The Maternal and Child Health 
Program 


The Maternal and Child Health 
program generally uses the same method 
of apportionment as Medicaid. Because 

. of the problems with the Medicaid data 
mentioned above, we are unaile to 
determine the most appropriate 
apportionment method for the cost of 
malpractice insurance under this 
program. Therefore, we will not attempt 
to establish a malpractice 
apportionment methodology for the 
program but defer instead to the states 
for appropriate action. 


E. This Final Rule.Addresses the Major 
Criticisms of the 1979 Malpractice Rule 
and the June 1985 Proposed Rule 


In the response to comments and the 
impact analysis sections of this 
preamble (sections III and IV below, 
respectively), we specifically address 
the major criticisms of the 1979 
malpractice rule raised in connection 
with the litigation, along with the 
criticisms made by the public of the June 
1985 proposed rule. The major 
criticisms, along with the pertinent part 
of the preamble in which they are 
discussed, are summarized as follows: 

* There is allegedly no rational basis 
for removing malpractice insurance 
costs from the G & A pool and for 
discontinuing the utilization method of 
apportioning those costs. See, section 
ILC. 

¢ Neither the 1979 malpractice rule 
nor the June 1985 proposed rule 
accounts for malpractice insurance 
expenses other than claims loss. Thus, 
some hospitals have stated that they are 
denied reimbursement for indirect costs 
of caring for Medicare beneficiaries. 
See, section III.D. 

¢ Malpractice insurance is a 
necessary cost of doing business. 
Therefore, Medicare reimbursement 
should not be based on a provider's loss 
experience and claimant identity. See, 
section IIE.D. 

¢ Medicare reimbursement for 
malpractice costs based on loss 
experience over five-year periods yields 


-allegedly bizarre reimbursement results 


that are not equitable, especially since 
the prospective payment system has 
replaced the cost-based reimbursement 
system. See, sections III.D. and III.G. 

¢ To the extent that the national 
Medicare malpractice loss ratio is based 
on the Westat Study, the ratio has no 
rational basis. See, sections IiI.B. and 
IILE. 

As discussed in detail in the 
referenced portions of this preamble, 
this final rule accommodates the 
commenters’ concerns and eliminates 
the bases for these criticisms. 


F. Application and Implementation of 
This Final Rule : 


This final rule applies to cost 
reporting periods of Medicare hospitals 
and SNFs beginning on or after July 1, 
1979, subject to the rules of 
administrative finality and reopening. It 
is effective beginning on or after May 1, 
1986..The intermediary will 
automatically calculate reimbursement 
amounts for all open cost reports, 
including the cost reports for which the 
provider has timely appealed its 
reimbursement for malpractice 
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insurance costs to the intermediary or 
the Provider Reimbursement Review 
Board (PRRB) in accordance with 42 
CFR Part 405, Subpart R, of the 
Medicare regulations and that appeal is 
still pending. Within the reopening 
period specified in the regulations (that 
is, three years from the date of the NPR 
or last review decision), a provider may 
also request that a cost report 
determination be reopened for 
recalculation under this final rule. The 
Medicare statute and regulations require 
providers to furnish the intermediary 
with all reports and data it may require 
to recompute the affected cost reports. 

In order to ensure that no provider 
will be disadvantaged by the retroactive 
application of this final rule, the 
intermediaries will not make 
adjustments under this rule to cost 
reports for cost reporting periods 
beginning prior to May 1, 1986, if such 
adjustments would result in less 
reimbursement to the provider for 
malpractice insurance costs than the 
amount payable under the 1979 
malpractice rule. 

With respect to the hospital-specific 
portion of the payment rates under the 
prospective payment system (PPS), 
adjustments to base year costs to take 
into account any additional 
reimbursement a hospital may receive 
under this final rule will be made for 
PPS reporting periods beginning on or 
after May 1, 1986. See, 42 CFR 412.72. (50 | 
FR 12740, March 29, 1985); 49 FR 251 
(Jan. 3, 1984). The “federal” portion of 
the PPS payment rate for a hospital will 
not be altered as part of this final rule. 
However, as part of our upcoming 
overall review of the PPS rate levels, we 
will consider the extent to which 
adjustments may be appropriate as a 
result of this revised policy. 


Ill. Response to Public Comment 


A. The Necessity of Reconsideration 
and Revision of the Current Policy 


Comment: The notice of proposed 
rulemaking (NPRM) was published 
solely because the Department was 
concerned that adverse court decisions 
left at risk the current malpractice 
insurance apportionment policy. 

Response: We reconsidered our 
current policy in response to the 
litigation challenging that policy, and in 
order to reassess the validity of the 
policy. As explained in the NPRM and in 
our response to comments (see, section 
IIL.C., below), our reconsideration of 
current policy has confirmed our 
determination, made originally in 1979, 
that malpractice insurance costs should 
not be apportioned strictly on a 
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utilization basis because Medicare 
patients file and are paid a 
disproportionately small share of 
malpractice claims. While we remain 
convinced that ma}practice loss 
experience is a sound basis for 
apportioning most of total premium cost, 
our reexamination of current policy— 
including our consideration of comments 
received on the NPRM—has led to a 
change in that policy. Under this final 
rule, the administrative component of 
total premium cost will be returned to 
the G&A pool and apportioned on a 

. utilization basis. The predominant risk 
element will be apportioned on the basis 
of the individual provider's Medicare 
patient utilization rate, as scaled in 
accordance with the adjusted national 
ratio. (See, section ILA., above.) The 
result is an improved malpractice 
insurance apportionment policy that 
satisfies the requirements of section 
1861(v)(T}(A} of the Act and that 
responds to the major concerns raised 
about our current policy. (See, section 
IILG., below, and section ILE., above.) 
Under this rule many hospitals will 
receive significantly greater 
reimbursement for malpractice 


* insurance costs than they would have 


received under the 1979 malpractice 
rule. Since this final rule will change, 
improve, and supplant current policy, 
our reasons for undertaking this 
rulemaking clearly extend beyond 
improving our litigative position with 
respect to the 1979 malpractice rule. 

Comment: A new rulemaking is 
premature; reconsideration of current 
policy should await final resolution in 
the courts of the validity of the 1979 
malpractice rule. 

Response: There is ample precedent 
for revising an administrative policy in 
the midst of litigation concerning that 
policy. While it is indisputably the 
function of the courts to adjudicate the 
validity of the 1979 malpractice rule, the 
Secretary has a continuing 
responsibility to administer the 
Medicare program in an efficient 
manner that comports with applicable 
statutory requirements and to change 
policies as the need arises. Revision of 
our current apportionment policy was 
necessitated by numerous court 
decisions that invalidated the 1979 
malpractice rule. Although the courts 
imposed relief in the particular cases for 
which decisions were rendered, it is the 
Secretary's duty to adopt programmatic 
policy changes that are responsive to 
these court decisions. As explained 
above (see, section ILE.), this final rule 
responds to the major criticisms of our 
current policy that were made by the 


courts and by the commenters on the 


NPRM 

If we were to forego reconsideration 
of current policy until the validity of the 
1979 malpractice rule were finally 
decided by the courts, then there likely 
would be inconsistent and unfair 
reimbursement results among different 
providers. For example, a provider might 
receive, for a given cost reporting 
period, a judgment invalidating the 1979 
malpractice rule and mandating 
reimbursement on a utilization basis. 
Yet the Secretary has determined that 
Medicare beneficiaries use a 
disproportionately small share of 
premium cost and that application of the 
utilization method to these cests is 
contrary to section 1861{v}(1)(A) of the 
Act. Thus, providers paid on this basis 
would receive a windfall. By contrast, 
once this final rule becomes effective, 
most providers will be subject to the 
new apportionment policy, which, we 
are confident, satisfies all statutory 
requirements. The Secretary is obliged 
to ensure that all providers are 
reimbursed in accordance with a 
formula meeting all statutory 
requirements, and to see that providers 
do not receive excess reimbursement. 
These results can be achieved by 
completing this rulemraking as 
expeditiously as possible. 

Comment: The rulemaking is a 
“sham” because the proposedrule 
diverges little from the 1979 malpractice 
rule. Also, restricting retroactive 
application of the new rule to providers 
whose premium costs are on appeal or 
subject to reopening, combined with the 
limited adjustments to be allowed to the 
prospective payment system (PPS) rates, 
means that providers will receive little 
more reimbursement under the new rule 
than under the 1979 malpractice rule. 

Response: We believe that there is no 
sound basis for characterizing this 
rulemaking as a sham. First, the 
proposed rule differed importantly from 
the 1979 rule. The proposed rule would 
have updated the national ratio, 
applicable to providers with no loss 
experience during the five year period, 
and established a procedural 
mechanism for periodically revising the 
national ratio. The proposed rule was 
based primarily on the new reliable 
HCRIS data. The preamble to the NPRM 
also specified how the proposed rule 
would be implemented retroactively and 
how it might affect a hospital’s PPS 
rates. 

Second, in this final rule, we have 
fully responded to the major concerns 
raised in comments on the NPRM. 
Instead of apportioning premium cost 
solely on a claims-paid basis, the final 
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rule introduces each hospital's own 
utilization rate into the apportionment 
methodology. The administrative 
component of malpractice premium cost 
wilk be returned to the G&A pool and 


. apportioned entirely on a utilization 


basis. The predominant risk component 
will be apportioned on the basis of the 
individual provider's patient utilization 
rate, as scaled in accordance with the 
adjusted national ratio. 

Third, while the results of a 
rulemaking are obviously important so 
is the process by which an agency 
develops a proposal, considers and 
responds to public comments, and 
adopts a final rule. In this case, the new 
rule is based on empirical data different 
from that upon which the 1979 
malpractice rule was. based. (See, 
section IILB., below.] Also, the new rule 
is the result of agency consideration of 
comments received on the 1985 NPRM, 
in addition to those submitted in 1979. 
As explained above (see, section ILE.), 
this final rule responds directly to the 
main criticisms of the proposed rule. 

Finally, while we do not agree that the 
genuineness or validity of a rulemaking 
should be judged on the basis of its 
fiscal impact, this final rule is, in fact, 
more costly than any alternative 
considered other than returning to the 
utilization method. (See, section IV.F., 
below.) Discussions of the fiscal impact 
of the proposed and final rules and the 
other alternatives considered were 
included in the impact analysis section 
of the NPRM and this final rule. Many 
providers will receive considerably 
more reimbursement under the new rule 
than under the 1979 malpractice rule. 
(See, section IV.B., below.) Hospitals 
will receive utilization based 
reimbursement for the administrative 
part of total premium cost. Since the 
predominant risk element will be 
partially reimbursed on the basis of 
each hospital’s utilization rate, hospitals 
will also receive reimbursement for the 
risk part of total malpractice insurance 
cost. 

Comment: The rulemaking is an 
unconstitutional attempt by the 
executive branch fo usurp the powers of 
the judiciary. Several courts, upon 
finding invalid the current malpractice 
rule, have mandated as relief 
reimbursement on a utilization basis in 
lieu of allowing the Secretary to 
undertake suitable corrective action 
(including the possibility of new 
rulemaking). 

Response: Once this final rule 
becomes effective, “reasonable cost” 
reimbursement determinations for 
malpractice insurance costs incurred in 
periods beginning on or after July 1, 
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1979, will be, for the most part, based on 
the provisions of this regulation. This 
rulemaking does notdetract from the 
powers of the judiciary to consider 
hospitals’ claims for reimbursement in 
excess of the amounts allowed by this 
regulation. instead, this new rule 
attempts to eliminate the shoricomings 
of the 1979:malpractive rule that were 
found by the courts, and to adept.an 
apportionment policy that satisfies the 
concerns of those courts. Rather than 
“usurping the powers of the judiciary,” 
this final rule acknowledges the views 
expressed by the courts and others, and 
establishes.a policy that will withstand 
judicial scrutiny. 

Comment: The public was not-given a 
meaningful opportunity ‘to’comment on 
the proposed rule because timely access 
to the documents relied-on in the 
development of ‘the proposal was 
denied. 

Response: Several commenters made 
requests under the Freedom of 
Information Act (FOIA) for materials 
relied on in the development of the 
proposed rule. The main new 
information relied on by the agency was 
data from Medicare’s Hospital Cost 
Report Information System (HCRIS). On 
July 22, 1985, computer tapes, record 
layouts, and sample printouts from the 
parts of the HCRIS data base relied on 
in the development of the proposed rule 
were released to the FOIA requesters 
that sought this information. On July 26, 
1985, all the records releasable under 
the FOIA were sent to all of the FOIA 
requesters. The requesters were advised 
that comments on the NPRM. concerning 
matter raised in the material released 
under the FOIA would be considered 
through August 16, 1985. Since nearly 
one month elapsed between the release 
of the central HCRIS information and 
the extension given to FOIA requesters, 
these commenters clearly had ample 
opportunity te consider and comment 
meaningfully on the proposed rule. The 
detailed. and sophisticated comments 
submitted on the proposal by these 
commenters, e.g., the multifaceted 
analyses performed onthe HCRIS data 
tapes, show that they had a more than 
adequate opportunity #o comment. Since 
the remaining commenters did not 
request the materials relied on in the 
development of the proposed rule, we 
can only assume that the 45-day 
comment period was adeguate for their 
purpeses. In light of the fact that we 
were reconsidering a longstanding and 
oft-litigated policy, these commenters 
apparently concluded that they had 
information sufficient to comment 
meaningfully on the proposal. 


Comment: The public was denied a 
meaningful epportunity to comment.on 
the Department's use of the HGRIS.data 
because information describing, for 
example, the agency’s study 
methodology, ing assumptions, 
and justifications fersuch assumptions 
was not made available. 

Response: The manner iin ‘which tthe 
HORIS data were used iin the 
development of the prepossd‘rule was 
described in the NPRM and is elucidated 
further in our response to comments. 
(See, section IILB., below.) As ‘explained 
above, the pertinent data tapes and all 
documents concerning:our use of the 
HCRIS data were mate available in 
time to provide ameple-epportunity for 
public comment. Upon request, HCFA 
even made available the services of its 
analysts to answer questions pertaining 
to the use of the HCRIS computer ‘tapes. 
Apparently, some commenters wanted 
us to create documents explaining our 
use of HCRIS, in addition to: the HCRIS 
records ‘that were actually relied on by 
the agency. Neither the APA nor the 
FOIA require us to create records 
beyond those that were actually relied 
on in this rulemaking. 

Comment: Providers’should be 
reimbursed their malpractice insurance 
costs on a utilization basis in order to 
avoid a repetition of the widespread 
litigation surrounding ‘the 1979 
malpractice rule. Also, it is pointless to 
prolong this dispute because it only 
pertains to the cost-based 
reimbursement system, whereas 
hospitals are now reimbursed under the 
prospective payment system (PPS). 

Response: As explained below, our 
reconsideration of current malpractice 
insurance apportionment policy has 
confirmed our 1979 determination that 
the utilization method over-reimbursed 
malpractice insurance costs. (See, 


section IIIL.C., below.) However, we have . 


adopted the commenter’s suggestion in 
part by introducing each hospital's 
utilization rate into the apportionment 
formula..In any.event, the prospect of 
further litigation.on this issue is not a 
sufficient reason for.adoptinga method 
of apportioning malpractice-costs that 
would violate section 1861(v)({1)(A) of 
the Act and give hospitals.a windfall at 
the.expense of the Medicare Trust 
Funds. Furthermore, while most 
hospitals are now subject to the 
prospective payment system, this final 
rule would nonetheless apply in the 
future to inpatient services furnished by 
all or part of more than 36 percent of the 
total number of hospitals, as well.as to 
outpatient.services furnished by all 
hospitals..{See, section I'V., below.) In 
order ‘to fill.a void in an unséttled area 
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of the law, this rule also will be applied 
retroactively to pre-prospective payment 
cost neporting:periods. (See, section Ill.! 
, below.) 

Comment; The proposed rule 
constitutes an attempt to circumvent the 
court decisions invalidating the 1979 
malpractice rule threugh impermissible 
post hoc rationalization. Also, an agency 
may not remedy defects im a regulation 
by adopting a new rule ‘that is equally 
defective forthe same or other reasons. 

Response: This final rule differs in 
several important respects from fhe 1979 
malpractice rule. The substantive terms 
of the two rules are different from.one 
another. (See, sections II.A. and ILE., 
above.) The two rules also are based on 
different empirical data. (See, section 
IILB., below.) This rule is the result of 
our consideration of comments received 
on the NPRM, in addition to those 
submitted in 1979. Thus, these 
differences between the final rule and 
the 1879 malpractice rule show ‘that this 
rulemaking:does not constitute a post 
hoc rationalization of the 1979 rule. 
Finally, even if it were assumed that the 
new rule and the 1979 rule were very 
similar, the courts have held that a new 
rule similar-to one held invalid can be 
adopted as long as all requirements of 
the Administrative Procedure Act are 
satisfied. According to the courts, mere 
similarity between a new rule and an 
invalidated predecessor rule does not 
mean that the new rulemaking is an 
exercise in post hoc rationalization of 
the prior rule. 


B. The Impact of the New HCRIS Data 
on the Apportionment of Malpractice 
Insurance Costs 


Comment: The Department's 
continued reliance on the study 
published in 1979 by Westat, Inc. 
(Westat Study) to support its decision to 
remove malpractice insurance costs 
from the G&A pool and for other 
purposes fatally undermines the 
proposed rule. 

Response: Our adoption of this final 
rule is not based in any way on the 
Westat Study. Our final decision to 
remove malpractice insurance costs 
from the G & A pool is based primarily 
on the HCRIS data. (See, section III.C., 
below.) 


1. The Reliability of the HCRIS Data 


Comment: The HCRIS:data have not 
been validated and were used 
selectively to suit the department's 
purposes. 

Response: Asexplained in detail 
below, we thoroughly validated the 
HCRIS data andvused the data in a 
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rigorous, consistent manner for various 


purposes. 

Comment: The HCRIS data base 
cannot be of “very high quality” since it 
was not even considered for use in 
setting the FY 1986 PPS rate or for 
recalibration purposes. 

Response: HCRIS was not used for 
PPS recalibration because not enough 
data from settled cost reports were 
available when needed. We do not 
expect to have enough hospital cost 
reports in HCRIS from the first year of 
PPS (i.e., fiscal year 1984) until spring 
1986. For recalibration, we used the 
most recent available data: charge data 
from fiscal year 1984 claims extracted 
from the PATBILL file. (See, 50 FR 
35652-35659 (Sept. 3, 1985).) 

Comment: Some commenters 
questioned why the proposed rule was 
based on HCRIS data for only the 21- 
month period from January 1, 1982 
through September 29, 1983. 

Response: The 21-month period was 
used for both the proposed rule and this 
final rule because it mirrors the cost 
reporting periods available from the 
HCRIS data base. More recent cost 
reports are noi available in sufficient 
numbers to ensure statistical reliability. 
However, because the 1979 malpractice 
tule is based on providers’ loss 
experience for the current and four 
preceding cost reporting periods, HCRIS 
contains malpractice loss data for cost 
reporting periods ending on or after 
January 1, 1978 through periods ending 
on September 29, 1983—a period of 
nearly six years. 

Comment: Various commenters asked 
for a detailed justification of our 
statement that the HCRIS data are of 
“very high quality.” 

Response: The HCRIS data were 
subjected to extensive edits and checks 
in the construction of both the data base 
and the analytic files used in the 
research underlying both the proposed 
rule and this final rule. To insure that 
accurate data were used, only cost 
reports which were either audited or 
settled (pursuant to HCFA audit 
guidelines established for use by Part A 
Medicare fiscal intermediaries) were 
selected from HCRIS for this use. 

HCRIS data are obtained from the 
intermediary through an automated desk 
review (ADR) system approved for both 
preparation of the Medicare hospital 
cost report (substitute Form HCFA-2552) 
and intermediary desk review. In 
addition, HCFA tests each ADR system 
for compliance with HCRIS transmission 
requirements prior to receipt of any data 
from the ADR system. These ADR 
systems include many consistency edits 
which must be satisfied in order for the 
data to be transmitted to HCFA. Also, 


~ 
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HCFA imposes some additional data 
edits prior to the acceptance of each 
cost report. HCFA has conducted 
lengthy reviews of the HCRIS data by 
obtaining copies of cost reports from the 
intermediaries.and comparing selected 
data elements to data extracted from 
HCRIS. The results of the various 
reviews are voluminous since they 
require the cost report, a printout of the 
HCRIS data set as it came to HCFA for 
processing, a printout of the HCRIS 
master file for that report and a copy of 
the extract report used for comparison. 
These sophisticated processes ensure 
that the hospital's cost and the 
malpractice worksheet (Worksheet D-8) 
are complete and accurate upon entry 
into HCRIS. 

Comment: Random checks of HCRIS 
data elements against records 
maintained by specific hospitals 
indicate substantial errors in the HCRIS 
data file. For example, while numerous 
hospitals reported $1 in paid claims, 
these items were arbitrarily assigned a 
value of $0 in the analysis performed for 
the NPRM. 

Response: The presence of $1 in paid 
losses may be due to either of two 
factors. First, it may indicate an 
intermediary determination that a loss 
was incurred that a hospital was either 
unwilling or unable to document 
adequately. Alternatively, it may be 
indicative of data required to satisfy one 
or more of an ADR vendor's edits. This 
change of total paid loss from $1 to $0 


~ was made to remove distortion from the 


paid loss figures. The difference in total 
paid losses ($59) was less than 0.00001% 
of the total. With such a statistically 
miniscule difference, the same result 
would have been reached regardless of 
whether these values were changed. 

Comment: Somé commenters 
conceded that the HCRIS data used in 
the proposed rule were from a 
substantial majority of participating 
hospitals, but inquired why some 
hospitals were excluded from the data 
base. 

Response: The difference between the 
6,657 hospitals in the HCFA Provider of 
Services (POS) file and the HCRIS file 
used in the NPRM was caused by: (1) 
the unavailability of an audited or 
settled cost report; or (2) the inability to 
automate the cost report. The latter of 
the two groups of reports excluded from 
HCRIS fall into one of two main 
categories: (1) cost reports that cannot 
be processed by an ADR system 
because the number of cost centers used 
exceed system limitations; and (2) cost 
reports which cannot be processed by 
HCRIS for technical reasons such as the 
hospital's use of swing beds, or its use of 
double, multiple, or matrix methods of 


cost apportionment. Thus, only cost 
reports that did not-satisfy our stringent 
auditing standards for HCRIS and 
reports that could not be processed for 
technical reasons were excluded from 
the HCRIS data base. 

The NPRM was based on the HCRIS 
data file as of April 1985. At that time, 
HCRIS contained 77.6 percent of the 
cost reports for reporting periods ending 
on January 1, 1982 through September 
29, 1983. HCRIS is updated continuously 
as part of our effort to maximize the 
currency and accuracy of the data base. 
For example, a specific cost report for a 
period ending in 1982 might be replaced 
by an audited or settled cost report for 
the same provider for the subsequent 
period. Thus, this final rule is based on 
the HCRIS data file as of August 1985, at 
which time HCRIS included 77.1 percent 
of the cost reports for periods ending 
January 1, 1982 through September 29, 
1983. 

Comment: Since the 1979 malpractice 
rule became effective, some hospitals 
have not reported their malpractice paid 
claims on Worksheet D-8 because the 
data were not available or for various 
other reasons. This means that the 
HCRIS data are necessarily incomplete 
and inaccurate. 

Response: All providers choosing to 
furnish services to Medicare 
beneficiaries agree to maintain their 
books and records in a manner so that 
they may be examined to determine 
proper reimbursement. (See, 42 CFR 
405.406 (c) and (d), 405.453 (a) and (c).) 
When the 1979 malpractice rule first 
became effective, paid loss data had not 
previously been required to be kept for 
determining Medicare reimbursement. 
Upon implementation of the rule in 1980, 
however, most, if not all, hospitals 
obtained this data from their insurers 
pertaining to all prior periods (1975- 
1979). By 1982 or 1983, each participating 
hospital therefore should have known of 
losses it paid, or losses paid on its 
behalf, for each year beginning in either 
1978 or 1979. As a result of validating 
the loss data, HCFA learned that some 
of the providers with actual loss 
experience (59 of 2,320) were either 
unwilling or unable to report paid losses 
for some reason. Noncompliance with 
recordkeeping requirements aside, there 
is no basis for the assertion that the 
absence of data from such an extremely 
small number of hospitals invalidates 
the HCRIS data base. 

Comment: The preamble to the NPRM 
does not explain what was done to 
ensure that the information reported on 
the HCRIS hospitals’ malpractice 
worksheet (Worksheet D-8) was_ 
complete and accurate. Similarly, no 
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explanation was given of how HCFA 
confirmed tthe accuracy of ithe 3/600 
HCRIS cost reports that reported no 
malpractice paid claims. 

Response: Fiscal year 1982 and 1983 
cost reports were heavily audited 
because they served as tthe base year for 
both rate-of-increase limits, as required 
by the Tax Equity and Fiscal 
Responsibility Act of 1982((Pub. L..97- 
248), and the :hospital-specific.portion of 
the prospective payment rates. This 
extensive auditing of the 1982 and 1983 
cost reports supports reliance on HCRIS 
as an accurate. source of malpractice 
loss data. 

Comment: The preamble to the 
proposed rule’states that malpractice 
loss data for Medicaid and the Maternal 
and Child Health program patients are 
excluded from CRIS because ‘hospitals 
do not always report these casts and - 

“because HCFA does not routinely 
review them for completeness .and 
accuracy. The shor s.of the 
Medicaidand Maternal and‘Child 
Health Care program data undernrine 
the completeness and:accuracy of 
HCRIS for ‘Medicare purposes ‘too. 

Response. Qur reasons for postponing 
any change in the NPRM :to'the ational 
loss ratios applicable ‘to Medicaid ‘and 
the Maternal and Child Health program 
do net in any way detract fram the 
adequacy of HCRIS for Medicare 
purposes. HCRIS contains .audited data 
obtained from Medicare fiscal 
intermediaries. When both Medicare 
and non-Medicare paid losses in the 
current and four preceding, peniods.are 
reported accurately, malpractice 
premium costs can be apportioned 
properly. HCRIS data are taken ‘from 
cost reports of hospitals participating in 
the Medicare program that are 
processed by intermediaries. Since it is 
immaterial to the proper determination 
of Medicare reimbursement whether a 
Medicaid pai} loss is identified 
separately {i.e., in addition to ‘being 
included in ‘total paid losses), no audit 
emphasis was placed on:separately 
classifying and reporting ‘the different 
kinds of non-Medicare paid losses. 

HCFA recognized from early review 
of HCRITS data that Medicaid and 
Maternaland Child Health data were 
not being consistently reported for . 

purposes of Medicare reimbursement. 
Consequently, HCFA undertook :a_ 
survey of 2,302 providers that: reported 
some toss experience and either no 
Medicaid losses, no Medicaid inpatient 
days or no Medicaid discharges. As 
explained above (see, section 1:C.)j, we 
were able ‘to determine tthe ratio of 
Medicaid losses to total losses. 
However, because we lack adequate 
Medicaid patient-day statistics to 


construct a Medicaid.apporfienment 
methodology ‘similar ‘to ithe Medicare 
methodology we are adopting for 
hospitals, we have decided to allow tthe 
states to establish appropriate policies. 
Comment: inzesponse to FQIA 
requests, — ‘commenters were 
opies ofa ee 
titled “Data : areata Siond 
Malpractice Impact ememaett The 
printout summarized an analysis of 
various ‘providers’ reported malpractice 
premium costs and the.amountof 
premium costs reimbursed by ithe 
Medicare program. Various commenters 
suggested that ithe following specific 
‘criticisms of the printout show that .the 
HCRIS data are unreliable: (1) Lhe 
printout-onritted reported premium costs 
and the amounts :reimbarsed ‘by 
Medicare fora ic ' hospital 
(Provider No. 7) that reported its 
malpractice costs and reveived 
reimbursement. \(2) The printost 
revealed that HCEA understated the 
amount of Medicare reimbursement for 
two hospitals.(Provider Nos. 05-0563 
and ®5-0584) by subtracting the 
deductible and ceainsurance amounts 
attributable to Medicare from the 
reimbursable amount.of premium cost. 
(3) The printout:semetimes listed a 
negative number:as he amountof 
Medicare reimbursement. (4) The 
printout includes no data on total 
malpractice costs (MPREM}, the 
premium amounts reimbursed by 
Medicare ({MPXV IM), total:cests 
(TOTCOSTS) and inpatient costs 
(IPCOSTS) for ‘the states of Maine, ° 
Maryland, Missonzi, and |New Mexico (a 
total of 275 hospitals). (5) The printout 
shows that'nene of the 68:South 
Carolina hospitals were paid any 
malpractice costs ‘by Medicare. {6) The 
printout lists only 1 of the 267 New York 


both» 

Medicare:reimbursement. (7) The 
printout:shows that:95 percent-of 
Florida's 201 ‘hospitals did not report 
premium costs and :Medicare 
reimbursement. (8) Fligh percentages of 
premium and remibursement data were 
excluded for hospitals in Massachusetts 
(87 percent not reported), Tennessee (83 
percent excluded), and Gkiehoma (75 
percent not listed). (9) Gre hespital 
(Provider No.'‘05-0329) showed premium 
costs of nearly $30,000 and a negative 
reimbursement amount of over $54/000, 
while another hospital (Provider No. 05- 
‘0241) showed reimbursement nearty 
double its premium cost. (10) While ‘the 
NPRM states that the sample was based 
on 5,261 Medicare cost reports from 
HCRIS, the printout lists.5/512 providers. 
Thus, 231 hospitals were in 

excluded ‘from HGFA's analysis. (11) 
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The printout showed no data for 37.8 
percent of tire 5/512 providers; listed 20:4 
percent of the hospitals as receiving 
reimbursement for'$0in premium costs; 
showed 72 providers with negative 
reimbursement; and listed 122 hospitals 
with premium costs of only $1. 

Response: These commenters have 
misused the data furnished by HCFA in 
response to their FOIA requests. The 
printout entitled ‘Data Elements Used 
for Malpractice Impact Estimates” 
contained HCRIS data supplied to the 
Office of the Actuary in 1984. The 
HCRfS Gata supplied to the Office of the 
Actuary was from the fall of 1984, and it 
included all cost reports available. The 
Office of the Actuary merged the fall 
1984 HCRIS data with another data file, 
‘and ased the combined data solely for 
purposes of estimating fiscal impacts for 
the NPRM. By contrast, the HCRIS data 
used in the NPRM to revise the national 
ratio, determine the Medicare patient 
utilization rate, and calculate the ratio 
of malpractice insurance costs to the 
total G & A poo! were furnished to the 
Office of Research in June 1985. The 
data supplied to the Office of Research 
was from April 1985, and it was limited 
to all available settled or audited cost 
reports. 

‘For‘the following reasons, none of the 
specific criticisms of the printout 
undermines the reliability of the HCRIS 
data: 

(1) The audited or settled cost report 
of the specific hospital referred to 
(Provider No. @5-0307) was not yet 
included in ‘the HCRIS data base in 1984. 
In the June 1985 data its malpractice 
premiums and Medicare reimbursement 
were listed as $156,323 and $147,248, 
respectively. Because only the June 1985 
data were used for the proposed rule, 
this omission .in the 1984 data is 
irrelevant. 

(2) As to the comment pertaining to 
Provider Nos..05-@583 and 05-0584, the 
data shown in the printout listing were 
used forampact analysis purposes only, 
and should mot be construed as having 
come directly drom the HCRIS data 
base. As explained in detail below {see, 
section M1.C.3.), deductibles, 
coinsurance amounts, and ether 
allowable uninsured loss payments and 
— direct costs were included in 

imsurance expense in the 
HCRIS data used in the NPRM and ‘the 
final rule. 

{3)4t must be emphasized that the 
printout itself was not used in the 
development of the NPRM or the final 
rule. While the printout sometimes listed 
negative numbers for malpractice costs, 
no negative numbers appear on the 
HCRIS ‘tapes used in this rulemaking. 
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Moreover, the negative amount of 
malpractice premiums on the printout 
reflect only the manner in which these 
data elements from Worksheet A-8, 
Lines 35 to 43 are transmitted to HCRIS 
via one of four automated desk review 
(ADR) vendors’ systems. The Actuary 
also noted this feature of the data when 
it was furnished in 1984. However, the 
accuracy of the actual numbers is not 
affected by this factor, and the use of 
the absolute value in these instances 
will yield the accurate amount of 
malpractice premiums. Moreover, the 
values were properly treated for the 
purposes of the NPRM and the final rule. 
(4)-(8) Audited cost report data from 
Maine, Maryland, Missouri and New 
Mexico were not available until after 
the printout was produced. Similarly, the 
printout information on South Carolina, 
New York, Florida, Massachusetts, 
Tennessee, and Oklahoma hospitals 
was superseded by the audited June 
1985 data. Updated data from these 
states were included in the computation 
~ of the revised national ratio as 
proposed. The following table illustrates 
the completeness of the HCRIS data 
used to determine the revised ratio: 


1,500,296 
1,596,297 
22,274,781 
22,526,028 
5,438,171 
3,715,308 
3,505,911 


BRELELSRBo© 


(9) The figures cited by the 
commenters were not in the June 1985 
HCRIS data used in the NPRM. The June 
1985 data show that Provider No. 05- 
0329, for its cost reporting period ending 
November 1982, had $54,120 in 
malpractice premium costs and zero 
reimbursement. For Provider No. 05- 
0241, FYE November 1982, the 
malpractice premiums and Medicare 
reimbursement for malpractice premium 
costs were $88,343 and $4,505 (5.1 
percent national ratio used), 
respectively. 

(10) The 5,512 count refers to the 
number of cost report files furnished to 
the Actuary in 1984—a total which 
included some “as submitted” cost 
report data. The printout referred to by 
the commenter was produced more than 
six months earlier than the data set used 
to prepare the proposed rule. Only the 
most recent and most accurate data 
available were used in preparation of 
the NPRM. The data furnished in June 


1985 to the Office of Research for use in 
the preparation of the revised national 
ratio consisted of 5,465 cost reports 
containing only audited or settled data. 
The 5,281 hospital set was used to 
analyze malpractice costs as a 
percentage of total G and A costs 
including malpractice costs. (The NPRM 
erroneously stated that the 5,281 
hospital set, rather than the 5,465 
hospital set, was used in the preparation 
of the revised national ratio.) Finally, a 
set of 5,472 HCRIS hospitals was used in 
the NPRM to derive the estimated 
national Medicare patient days 
utilization figure of 40.5 percent. As 
explained below, subsequent analysis of 
HCRIS shows that the Medicare — 
proportion of patient days to total 
patient days is 42.90 percent. 

(11) These statistics pertain to the 
listing produced by the Actuary from the 
fall 1984 HCRIS data. The printout 
reflects only raw data furnished to the 
Actuary. The absence of a 
reimbursement figure for 20.4 percent of 
the hospitals represents the manner in 
which one of the ADR vendors chose to 
meet HCRIS requirements, i.e. by 
furnishing only the data necessary to 
compute the Medicare reimbursement 
for malpractice. The data used in the 
NPRM was computed from the reported 
HCRIS data when the malpractice loss 
totals (Worksheet D-8, Line 6, Columns 
1-4) were not supplied by the ADR 
vendor system. Because the 1984 data 
that were furnished to the Actuary were 
only used in this rulemaking for impact 
analysis purposes, the printout statistics 
referred to by the commenter are 
irrelevant. 

Comment: In response to FOIA 
requests, several commenters were 
furnished the HCRIS computer tape used 
in the development of the proposed rule. 
Based on their independent assessments 
of the tape, these commenters criticized 
the HCRIS data as follows: (1) The 
preamble to the proposed rule states 
that 1,646 hospitals reported $66.7 
million in Medicare malpractice losses, 
and that total premium costs were $708 
million annually. However, the HCRIS 
tape indicates that only 1587 hospitals 
actually had a Medicare paid-claims 
history while 2,320 hospitals reported 
some claims paid experience. (2) The 
presence of 59 cost reports with $1 for 
total claims paid shows the unreliability 
of HCRIS. (3) The preamble states that 
total malpractice insurance costs are 
about $708 million annually whereas the 
HCRIS tape indicates a total premium 
figure of only $500,672,422. (4) More than 
half of the hospitals included in HCRIS, 
2,641 hospitals, did not report any 
malpractice losses during the relevant 
five-year period. While some of these 
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hospitals actually incurred no losses, 
others were unable to determine their 
five-year loss history and so they 
claimed the national ratio. If the portion 
that did not identify its own history had 
reported accurately, the proposed 
national ratio of 11.6 percent might have 
changed significantly. 

(5) The proposal to retain the 
Medicaid national ratio of 7.5 percent is 
contradicted by the HCRIS tapes, which 
indicate that the five-year ratio of 
Medicaid losses to total losses is 14.5 
percent. 

Response: We do not believe that any 
of the foregoing criticisms based on 
independent analyses of the HCRIS 
computer tape detracts from the 
reliability of the HCRIS data. Our 
specific responses are as follows: 

(1) The preamble to the proposed rule 
states that 1,646 hospitals reported $66.7 


‘million in Medicare malpractice losses 


out of $562.5 million total malpractice 
losses. These figures pertain to hospitals 
in the HCRIS data base. The $708 
million figure for total malpractice 
insurance costs is an estimate of 
malpractice insurance costs for the 
universe of 6,657 U.S. short-stay and 
long-term hospitals on the HCFA 
Provider of Service (POS) file and is 
based on the malpractice insurance 
expense of 5,281 HCRIS file hospitals. 

The apparent discrepancy between 
the NPRM (1,646) and the data tape 
(1,587) with respect to the number of 
hospitals with some loss experience is 
attributable to the manner in which cost 
reports are settled and processed. After 
auditing 59 of the 1,646 cost reports, the 
fiscal intermediary was unable to obtain 
satisfactory documentation from the 
provider pertaining to its loss history, 
and the intermediary was precluded 
from making payment for any 
malpractice costs. To effect settlement 
properly using an automated desk 
review system, the intermediary listed a 
nominal amount ($1) for both Other and 
Total losses. HCFA verified this practice 
prior to using these data. (See discussion 
below under paragraph (2) in our 
response to immediately succeeding part 
of this comment.) The 1,646 figure 
includes these 59 cost reports because 
the providers did sustain some losses. 

It is true that 2,320 HCRIS hospitals 
reported some loss experience. 
However, the proposed national ratio 
was determined by dividing the 
nationally estimated sum of all 
Medicare paid losses (based on the 1,646 
HCRIS hospitals with Medicare losses) 
by the nationally estimated sum of all 
paid losses (based on the 2,320 HCRIS 
hospitals with losses of any kind). 





Federal Register / Vol. 51,.No. 62 / Tuesday, April 1, 1986 / Rules and Regulations 


(2) To effect settlement properly using 
an automated desk review system as 
implemented by one vendor, a nominal 
amount ($1) was input for Other Losses, 
Total Losses and Total Premiums for 59 
cost reports. As explained above, the 
intermediaries verified this practice 
prior to the use of this data. Bearing in 
mind that the June 1985 HCRIS data 
used in the NPRM was either audited or 
settled, the effect of the use of $1 rather 
than $0 entries for 59 cost reports is 
statistically insignificant. 

(3) The $500,672,422 figure is the 
correct total for malpractice premium 
expenses for the 5,281 HCRIS hospitals 
studied to develop an estimate of 
malpractice expense as a share of 
malpractice expense plus G & A 
expense. The $708 million figure is a 
correct estimate of total malpractice - 
premium costs for the universe of 6,657 
U.S. short-stay and long-term hospitals 
on the HCFA Provider of Service (POS) 
file. The $708 million figure was based 
on the $500.6 million figure for the 
HCRIS hospitals, as extrapolated to the 
universe with HCRIS geographic 
estimates weighted by number of beds. 

(4) Absent evidence to the contrary 
(and none was submitted by the 
commenters) we have no reason to 
believe that a report of no malpractice 
losses during the pertinent five year 
period was unrepresentative of the 
hospital's actual loss experience during 
that period. Thus, it is mere conjecture 
as to whether the national ratio would 
have changed “significantly” if some of 
these providers had reported their 
experience “accurately.” 

(5) As explained above, our analysis 
of the validation results and familiarity 
with reporting practices regarding 
Medicaid data led us to postpone any 
change in the NPRM to the Medicaid 
national ratio until better data became 
available. A survey of hospitals with 
loss experience but no reported 
Medicaid losses, Medicaid days or 
Medicaid discharges has been 
completed. The addition of this. hospital 
survey data to the HCRIS data is - 
preferable to using the HCRIS data 
alone, as the commenter has done, for 
purposes of estimating the national ratio 
for Medicaid. (While the Medicaid 
survey data was added to HCRIS for 
Medicaid purposes, the HCRIS data 
used in this final rule to determine the 
Medicare hospital national ratio and the 
proportion of malpractice expense in the 
G & A pool did not include the survey 
data.) The HCRIS data base simply did 
not contain Medicaid loss or utilization 
data in most cases. This created doubt 
about whether Medicaid losses were 
included in “Other Losses.” However, as 


explained in section II.C., our data on 
Medicaid utilization are an insufficient 
basis for developing a methodology for 
Medicaid similar to that developed for 
Medicare hospitals under this final rule. 
Therefore, we are deferring to the states 
to establish their own appropriate 
methodology for Medicaid. 


2. The Methodological Assumptions 
Underlying the Analysis of the HCRIS 
Data 


Comment: The Department never 
prepared a formal methodology for 
analyzing the HCRIS data. 

Response: The methodology used to 
analyze the HCRIS data was described 
in the preamble to the NPRM and is 
elucidated further in our response to 
comments in this final rule. 

Comment: The Department used three 
separate files from the HCRIS computer 
tape, each containing records for 
different, partially overlapping sets of 
hospitals and containing different 
information about those hospitals. The 
failure to create a uniform, merged data 
set raises serious issues of data 
comparability. In particular, the use of 
unmerged and inconsistent data has 
biased HCFA's attempt to weight the 
data. 

Response: In using the HCRIS data 
base for several specific purposes during 
this rulemaking, we were confronted 
with a choice between two options. 
First, we could base a specific 
calculation (e.g., the national ratio, the 
patient utilization rate, or the ratio of 
malpractice expense to the totality of G 
& A costs plus malpractice expense) on 
the largest set of hospitals for which 
there was complete data in HCRIS on 
the specific parameter in question. 
Alternatively, we could base all of the 
necessary calculations on one set of 
hospitals for which there was complete 
data in HCRIS on all of the parameters 
under study. 

We decided to base each calculation 
made for the NPRM on the largest data 
base available for the parameter at 
issue. For example, if HCRIS included 
the necessary data for a ‘specific 
hospital on paid losses but lacked data 
on patient days, then that hospital was 
included in the set of hospitals used to 
calculate the national ratio but was 
excluded from the set underlying our 
determination of the utilization rate. 

For purposes of this final rule, we 
recalculated these three parameters 
based on more recent HCRIS data from 
August 1985. Initially, we determined the 
national ratio, the national utilization 
rate, and the ratio of malpractice 
insurance expense to total G & A costs 
(plus malpractice expense) on the basis 
of a single merged data set of 5180 
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HCRIS hospitals. The results, weighted 
by hospital-bed, were as follows: 
estimated national ratio=11.07 percent; 
national patient utilization rate=42.9 
percent; and malpractice expense =6.1 
percent of total G & A costs (plus 
malpractice expense). 

Use of a unitary data set necessitated 
the elimination from the data set of 702 
hospitals with data on malpractice 
losses but no data on malpractice 
insurance expense. To ensure that the . 
national ratio was based on the 
maximum number of hospitals reporting 
adequate loss data, we recomputed the 
national ratio on the basis of a 5882 
HCRIS hospital set. The result, weighted 
by hospital-bed, was an estimated 
national ratio of 11.8 percent. Because 
the 5882 HCRIS hospital set is 
significantly larger than the 5180 
hospital set, it is more representative of 
the universe. Thus, we have determined 
that, for purposes of this final rule, the 
national ratio is 11.8 percent. 

Our use of the largest possible set for 
a given calculation ensured that each 
resultant figure was as accurate as 
possible. While the alternative 
calculation method also is acceptable, it 
may not be as precise as the method 
used primarily in this rulemaking. Each 


- of the figures derived from HCRIS was 


separately weighted to ensure against 
bias. Also, since there were good data in 
HCRIS on each of the parameters 
involved for the vast majority of 
hospitals, any differences in the 
resultant figures under the two methods 
would be negligible. 

Comment: An internal memorandum 
dated April 22, 1985 from Dr. J. Michael 
Fitzmaurice to Mr. Gene Stickler 
identified 5 variables and 4 regression 
analyses as priorities for the analysis of 
the HCRIS data. Yet only 4 of the 5 
variables and none of the regression 
analyses were performed by HCFA. 
While other, less important calculations 
were completed, HCFA's failure to 
perform these top priority ones 
undermines the reliability of the 
analysis performed. 

Response: In addition to 
mischaracterizing the Apri! 22, 1985 
memorandum, the commenter has 
misperceived the memorandums role in 
this rulemaking Apparently, the 
commenter meant to refer to 5 tables, 
rather than 5 variables. The 
memorandum listed various tables, data 
sets, variables, and regression equations 
as possible sources of general study. It 
also rank-ordered research priorities in 
terms of tables, variables within tables, 
data sets, and finally, the regression 
equations. Priorities also were set within 
each of these four research areas. 
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When the memorandum was 
prepared, the character of any proposed 


22, 1985 memorandum. Once the 
character of the proposed rule was 
settled on, however, it was determined 
that a more focused inquiry would be 
appropriate. 

Comment: The preamble comparison 
of HCRIS malpractice loss data and 
patient utilization data is irrelevant 
because it is based on mismatched 
statistics. The HCRIS loss data relate to 
claims paid from 1978 through 1983 
while the utilization data apply only to 
1982 and 1983. In general, the HCRIS 
loss data should be related to services 
provided in 1975 through 1980 or 
earlier—a period when patient 
utilization was much lower. At the 
minimum, loss data for each year 
reported in HCRIS should be related to 
the overall utilization rate for the 
corresponding year. Because of the three 
year average lag (i.e., “claims tail”) 
between the typical hospital malpractice 
incident and the corresponding 
malpractice payment, the fairest 
comparison would be between the loss 
data for a given year and the utilization 
rate for a period beginning three years 
earlier. 

Response: Included in our response to 
comments pertaining to the removal of 
premium costs from the G & A pool is a 
chart describing HCRIS loss data from 
1978-1983 and Medicare utilization data 
from 1975-1983. As discussed below, 
Medicare's general patient utilization 
rate is, in general, more than three times 
greater than the claims-paid ratio, 
regardless of whether the claims-paid 
ratio is compared to the utilization rate 
for the same year or for a period that is 
earlier. (See, section II.C., below.) 
Based on NAIC closed claim data, we 
have concluded that there is a 
substantial “claims tail,” as the 
commenter suggests, but that it differs 
between Medicare and non-Medicare 
losses. The NAIC data indicate that the 
average period between a malpractice 
occurrence and the payment of a claim 
to a Medicare beneficiary is 
approximately 1.5 years, while the 
malpractice claims to non-Medicare 
patients are paid an average of 2.5 years 
following the occurrence. Therefore, we 
have incorporated these lag periods into 
our formula for reimbursing the risk 
portion of total malpractice premium 
costs by relating the adjusted national 
ratio to the national patient utilization 
rate for the appropriate prior cost 


reporting periods. (See, section I1.A.2., 
above.) 

Comment: The preamble to the 
proposed rule fails to justify the 
statement that since a hospital's 
exposure to malpractice risk is related 
to the volume of services it provides, it 
would be better to weight each group in 
the sample by number of beds rather 
than by the number of hospitals. 

Response: We believe that the 
number of beds is fairly representative 
of capacity and volume of services 
rendered. A greater number of beds 
generally reflects a greater patient 
population that, at least in the aggregate, 
receive a greater number of services. (It 
is also important to note the fact that 
some of the larger acute care hospitals 
render more intensive services 
generally.) This greater volume of 
services increases exposure to 
malpractice risk. 

Comment: Bed-days would have been 
a more appropriate basis for weighting 
the sample than bed-size. 

Response: We assume that the 
commenter meant that the number of 
patient days (“bed-days”) is better than 
the number of beds for weighting 
purposes. (If by bed-days the commenter 
meant available bed-days, use of that 
factor could not be preferable to using 
the number of beds, because available 
bed-days equal 365 times the number of 
beds, and thus the two numbers are 
directly proportional.) Hospital patient 
days might have led to a more precise 
estimate, but the data was not available 
— the Provider of Service (universe) 

ile. 


3. The Quantitative Results of the 
Analysis of the HCRIS Data 


Comment: The absolute values 
published by HCFA in the NPRM 
produce a national ratio of 11.9 percent, 
not 11.6 percent. 

Response: We agree that the absolute 
values published in the NPRM would 
produce a “national ratio” of 11.9 
percent. However, the statistics cited 
are from an unweighted analysis of data 
on hospitals in the HCRIS file. As 
explained in the NPRM, we weighted the 
hospitals in the HCRIS file to insure that 
the updated national ratio correctly 
reflected the proportion of hospitals in 
the universe. After making the 
adjustments described in the NPRM, the 
result was our proposed national ratio of 
11.6 percent. However, based on even 
more current weighted HCRIS data, the 
national ratio will be set at 11.8 percent. 

Comment: The HCRIS data show that 
the average of Medicare claims ratios 
for hospitals with current period paid- 
claims experience was .269 and, for 
hospitals with Medicare paid-claims 
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experience, .393. These mlike 
the proposed “national ratio” of .116— 
represent the Medicare malpractice loss 
that, on the average, an individual 
hospital would experience. Thus, they 
cast great doubt on the validity of the 
proposed national ratic. 

Response: Since the proposed rule 
would have used the national ratio to 
calculate Medicare reimbursement of 
premiums for hospitals with no 
malpractice losses, it was inappropriate 
to apply a ratio based solely on 
hospitals that incurred period 
malpractice lesses or Medicare 
malpractice losses. The commenter has 
used a different methodology and a 
different, smaller sample of hospitals, 
and has therefore obtained different loss 
ratios. By averaging individual hospital 
ratios for providers with some current 
period or Medicare experience, the 
commenter’s methodology gives 
excessive weight to the many smaller 
hospitals which account for relatively 
less malpractice expense. (For the 
HCRIS data released under the FOIA, 
for example, hospitals with under 100 
beds accounted for 51 percent of 
hospitals, but only 6 percent of total 
paid claims and 7 percent of Medicare 
paid claims). Additionally, the ratio 
based on hospitals with Medicare losses 
is clearly biased, since it includes those 
with only Medicare losses and excludes 
those with only non-Medicare losses. A 
methodology that includes a comparison 
of all losses is necessary, since any 
other approach would produce biased 
results. Further, use of a five-year 
average, rather than data based solely 
on the current period, offers a broader, 
more credible basis of comparison, since 
year-to-year variations may be 
expected. Our methodology thus gives a 
more accurate measurement of the share 
of the nation’s total hospital malpractice 
expense attributable to Medicare 
patients. 

Under this final rule, the adjusted 
national ratio will be used, along with 
utilization factors, to apportion the 
predominant risk portion of premium 
cost. Since the national ratio will 
partially determine each hospital’s 
reimbursement for part of premium cost, 
it should be based on the experience of 
the broadest group of hospitals possible. 
As explained below (see, section ffLD.), 
this is consistent with how the insurance 
industry uses experience data in 
establishing premiums. 

Comment: The HCRIS data show that 
hospitals similarly situated do not have 
(as one would expect from HCFA’s 
premise) lower premiums when 
Medicare utilization is higher. The 
correlation coefficient of premiums and 
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Medicare utilization (from the HCRIS 
data) is positive, not negative. 

Response: The comment is based on 
an inappropriate and misleading 
comparison. First, it is necessary to 
adjust premiums for volume of service. 
A positive correlation, such as the 
commenter reports, is possible if 
Medicare patients tend to use high 
volume (e.g., larger) hospitals which 
have higher premiums per hospital. 
Second, correlation analysis is a weak 
tool for testing whether “similarly 
situated” hospitals pay lower premiums 
if they have lower Medicare utilization. 
The analysis should use appropriate 
multivariate techniques (e.g., multiple 
regression) to control for the many 
variables which affect premium levels. 

Comment: A simple regression 
analysis of the HCRIS data shows that 
variables related to the size of the 
facility or the total number of patient 
days in the facility are the only 
variables that demonstrate a strong 
correlation with the amount of 
malpractice insurance premium costs. In 
particular, a regression analysis using 
malpractice insurance premiums as the 
dependent variable, and patient days, 
control variables, and losses per patient 
day as the independent variables, 
showed that losses account for only 12 
percent of the explained variance while 
patient days account for 77 percent of 
the explained variance—results which 
clearly support the pre-1979 utilization 
method of apportionment. 

Response: Under this final rule, a 
hospital's particular loss experience 
does not determine its reimbursement 
for malpractice insurance costs. Rather, 
a hospital's own utilization rate and the 
adjusted national loss ratio are the 
primary determinants of malpractice 
insurance reimbursement. 

The regression analyses relied on by 
the commenters were performed as part 
of a study which sought to explain 
malpractice insurance premiums (total 
per hospital) for 5,275 hospitals with 
two sets of independent variables: * 
Patient days or number of beds; 

Losses paid per patient day or per 

bed for the current and four preceding 

years for each hospital. 

Also, the following control variables 
were used: 

Census division; 

Ownership type (non-profit, proprietary, 
government); 

Urban or rural; 

Teaching status (ratio of interns and 
residents to beds). 

The regression analyses presented 
(one using patient days and one using 
beds among the independent variables) 
have several problems which make their 


interpretation and evaluation difficult 
and raise these fundamental questions 
about their relevance or validity: 

(1) The commenters’ conclusion that 
the regression analysis shows that 
measures of hospital size (patient days 
and number of beds per hospital) and 
other hospital attributes explain most of 
variation in total premium cost is based 
on an inappropriate statistical test and a 
faulty choice of dependent variable. The 
dependent variable used was total 
premium cost, which was statistically 
related to paid claims per patient day or 
per bed. Because the insurance 
industry's basic rating structure does not 
relate one-to-one to Medicare and non- 
Medicare usage and because total 
premium cost as a measure of 
malpractice risk is biased by different 
State liability levels, it is an 
inappropriate dependent variable. The 
appropriate statistical test would 
examine the relationship between 
premiums per patient day (or per bed) 
and paid losses per patient day (or per 
bed). The finding that patient days (or 
number of beds) explain most variation 
in total premiums is little more than a 
finding that large hospitals pay more in 
total premiums. We assumed in 
developing the proposed rule that 
exposure to malpractice risk increases 
with service volume. Thus, this finding 
confirms our assumption. 

(2) Our reanalysis of the study relied 
on by the commenters indicates that, in 
both regressions presented, the paid 
losses variables are statistically 
significant in explaining total premium 
cost. They are significant at a 99 percent 
confidence level. This contradicts the 
claim that they do not show a strong 
correlation with premium cost. The 
regression analyses demonstrate that 
paid losses are strongly correlated with 
premiums. The incompletely reported 
results prevent direct examination of the 
statistical significance of the paid losses 
variables. However, we used the 
information presented to calculate the 
statistical significance of these variables 
in both regressions. We used an F test to 
determine the contribution of the paid 
losses variable to the explanation of 
variance in each equation. In both cases, 
the paid losses variable contributed to 
the explanatory power of the equation 
with statistical significance exceeding 
99 percent. (Calculated F statistics for 
the paid losses variable equaled 375.9 
and 689.2 for the patient days and beds 
equations, respectively, far exceeding 
the highest relevant tabulated cutoff 
point of F(.01, 1, 1000) =6.66). 

(3) The regression analyses do not test 
the validity of the relationship between 
total premium costs and total paid 
losses per hospital (as distinct from paid 
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losses per patient day or per bed). The 
statistical findings that the paid losses 
variables explain little of the variation 
in total premium costs does not 
demonstrate that the relationship 
between premium costs and losses per 
hospital is weak. 

(4) Despite the weaknesses of the 
study, which should bias the analysis 
against finding an impact of paid losses 
on premiums, the results indicate that 
losses account for a significant portion 
of the variation in premiums. 
Specifically, the paid-losses variable 
accounts for almost one-eighth of the 
explanatory power of the patient day 
equation and one-fifth of the 
explanatory power of the bed equation 
(explaining 4.4 percent and 7.8 percent 
of total variance, respectively). 

Comment: The HCRIS data indicate 
that reported malpractice insurance 
losses amount to only 35.5 percent of 
total premium costs for the comparable 
period. Thus, nearly two-thirds of 
malpractice premium costs incurred by 
hospitals in the HCRIS file were for 
costs other than the payment of claims. 
Other commenters stated variously that 
the HCRIS data tapes indicated that, for 
hospitals with paid claims, the ratio of 
paid losses to premium costs is: 33.5 
percent; 25.14 percent; and 16 percent. 

Response: As discussed in detail 
below (see, section II.D.}, we have 
determined that the anticipated loss © 
subcost of total premium cost is about 
55 percent of total cost. Any divergence 
between our determination about 
anticipated losses and what HCRIS 
might show about the ratio of paid 
losses to malpractice premium exprense 
is presumably attributable to two facts. 
First, HCRIS includes only closed claims 
while our determination about the 
anticipated loss subcost is based on 
open and closed claims. Second, as 
explained below (see, section III.C.3.), 
the HCRIS measure of malpractice 
insurance expense includes costs (e.g., 
deductibles, copayments, etc.) beyond 
those that the insurance industry 
considers to be premium cost. In 
addition, we recognize that malpractice 
premiums are used to pay general costs 
and costs associated with losses as well 
as to pay the malpractice losses 
themselves. This final rule accordingly 
provides that the administrative 
component of premium cost will be 
returned to the G & A cost center and 
apportioned on a utilization basis, while 
the risk portion, including amounts 
attributable to the payment of losses 
and expenses relating to losses (i.e., 
ALAE and ULAE), will be reimbursed 
based on the provider's utilization rate 
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‘scaled to the national ratio of Medicare 
- Malpractice losses to total losses. 

Comment: One commenter was 
unable to replicate seven of our 
calculations and concluded that the 
following figures relied on in the NPRM 
were inaccurate: (1) weighted 
malpractice expenses; (2) weighted 
malpractice expenses plus G&A 
expense; (3) weighted Medicare patient 
days; (4) weighted total patient days; (5) 
total malpractice premiums; (6) total 
G&A costs; (7) ratio of total permiums to 
G&A plus premium costs. 

Response: The commenters assertion 
that we miscalculated seven figures is 
based on several erroneous assumptions 

- and miscalculations of its own. 
Regarding the first four figures, the 
contmenter contrasts its calculation of 
weighted malpractice expenses, 
weighted malpractice and G & A 
expense, weighted Medicare patient 
days, and weighted total patient days 
with our calculation of those figures. 
The HCFA data are from, and the 
commenter's calculations are based on, 
tables included in memoranda released 
under the FOIA {i.e., sections “Q” and 
“R” of the FOIA response). The first two 
figures are based on tables prepared on 
May 7, 1985. (See, section Q of the FOIA 
response.) The second two figures are 
based on tables from June 11, 1985. (See, 
section R of the FOIA response.) 

The commenter correctly presented 
HCFA’'s Table 8 results for New England 
for 3 variables. In the case of weighted 
malpractice and G & A expense, the 
commenter seemingly made a 
typographical error, presenting the last 
six digits of its own estimate as the last 
six digits of the HCFA calculations. The 
commenter calculated its estimate of the 
New England “All Hospitals” value for 
each variable by multiplying the New 
England “All Hospitals” sampling 
weight from Table 3 and the relevant 
variable in Table 4. For example, for 
New England malpractice premium 
expense (“MPX”): 

33,103,938 (commenter estimate) = 1.4123664 
(Table 3)}*23,438,633 (Table 4). 


HCFA used a more detailed and, we 
believe, more accurate method to 
develop regional estimates. We 
calculated weighted values for each 
variable for each region-hospital size 
cell separately and then summed the , 
cell values to get the regional total. To 
be specific, the weighted total for each 
region-size cell {Table 8) equals the 
sampling weight for beds (Table 3) times 
the HCRIS variable value (Table 4). The 
value for “All Hospitals” in Table 8 for 
each region equals the sum of the values 
for the four size cells. For example, for 
MPX for New England, 0-99 beds: 


3,262,258.2 (Table 8)=1.2411990 {Table 
3)* 2,628,312 (Table 4) and MPX, New 
England, All Hospitals is: 

33,531,323 =3,262,258.2 (Table 8)+ 10,570,681 
(Table 8)+ etc. =1.2411990 (Table 
3)*2,628,312 (Table 4)+ 1.2569385 (Table 
3)*8,409,863 (Table 4)+ etc. 


With respect to the final three figures, 
the commenter asserts that HCFA 
miscalculated total premiums and total. 
G&A costs, leading to a slight 
underestimate of the ratio of malpractice 
expense to G&A cost. The commenter 
cites a $708 million HCFA calculation of 
total premiums and an $11.5 billion 
calculation of G & A costs. It presents 
alternative estimates for the two 
variables from the HCRIS data of 
$500,672,422 and $7,788,486,416, 
respectively. In fact, the HCFA figures 
are correct calculations for the universe 
of U.S. hospitals, while the commenter's 
estimates relate solely to the smaller 
sample of HCRIS hospitals. 

¢ The $708 million figure cited in the 
NPRM is HCFA's weighted estimate of 
malpractice expense for all hospitals, as 
derived from Table 8. 

¢ The $11.5 billion figure is actually 
HCFA's weighted estimate of 
malpractice plus G&A expense, not just 
G & Aexpense. It also is derived from . 
Table 8. , 

¢ The $500,672,422 figure is 
malpractice expense for only HCRIS 
hospitals, as derived from Table 4. 

¢ The $7,788,486,416 figure is G&A 
expense for only HCRIS hospitals. It 
equals the value of G&A expense 
calculated using the microcomputer 
program and HCRIS data which we used 
to create Table 4. It differs from the 
value presented in the table due to 
rounding in the construction of the table 
and inclusion of malpractice costs in the 
table total. This value must have been 
calculated by the commenter from the 
HCRIS tape. It differs from the higher 
$11.5 billion figure since (1) the higher . 
number also includes malpractice 
expense and (2) the higher number 
pertains to all U.S. hospitals while the 
lower number applies only to the HCRIS 
sample. 

Comment: HCRIS data indicate that 
of the 5,281 hospitals used to update the 
national ratio, 2,961 {i.e., 56.1 percent) 
had no paid claims for the entire 5 year 
period reviewed. Thus, the risk of a 
malpractice award over a five-year 
period is less than 50 percent for the 
average hospital. Because of the advent 
of PPS, the majority of hospitals would 
be subject to the proposed rule for only 
a four- or five-year period. This means 
that, in all likelihood, a given hospital 
would receive inadequate 
reimbursement under the proposed rule. 
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Also, these unfair results would not, as 
HCFA claimed in the 1979 rulemaking, 
average out over the long run because 
most hospitals would not be subject to 
the rule for more than four or five years. 

Response: Of the 5,4 5 HCRIS 
hospitals used in the proposed rule to 
revise the national ratio, 3,145 (or 58 
percent) reported no paid claims during 
the applicable five-year period. Under 
this final rule, a provider's 
reimbursement for premium cost will not 
depend on its own loss experience 
history. Rather, reimbursement will 
depend on its utilization rate and the 
adjusted national ratio of Medicare 
losses to total losses. The “unfair 
results” that commenters complained 
would result from application of 
Medicare's 1979 malpractice rule are 
therefore eliminated under this new 
regulation, regardless of how long a 
hospital is subject to the new rule, 
reimbursement results in any given year 
will satisfy all statutory requirements. 
(See, section HLG., below.) 


C. Removing Malpractice Costs From 
the G & A Pool Is Supported by the 
Evidence and Does Not Result ina 
Distortion of Apportionment of the 
Costs That Remain in the G & A Pool 


Comment: The cost of malpractice 
insurance should not be directly 
apportioned. First, the marketing and 
administrative parts of total premium 
cost, and perhaps a significant part of 
legal expenses associated with claims, 
are not directly attributable to 
individual patients and thus should be 
prorated between Medicare and non- 
Medicare patients. Second, the parts of 
insurance expense associated with the 
cost of malpractice awards are a cost of 
doing business that, like liability or fire 
insurance, should be apportioned on a 
utilization basis. 

Response: This final rule largely 
accommodates the concerns of the 
commenter. Hospital malpractice 
insurance costs will be removed from 
the G & A cost center and apportioned 
on a special basis, different from other 
G & Acosts. Our new apportionment 
methodology will return the 
administrative component of total 
premium cost to the G & A pool for 
reimbursement on a utilization basis. 
The subcosts that constitute the 
administrative portion are not 
identifiable to specific claimants or risk- 
related activities. Because there is no 
evidence that Medicare patients 
disproportionately use the underlying 
services, it is fair to apportion these 
expenses on a utilization basis. 
Furthermore, the predominant risk 
component of premium cost will be 
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apportioned. in accordance: with each 

. hospital's own utilizatiom rate: andi tle 
adjusted: national: rati of Medicare paid 
losses to: total: losses: Im contrast to the 
administrative: part of total: premium: 
cost,. the-risk component is: identifiable 
to specific:claimants and risk-related 
activities. While: the risk component: 
(like the: administrative portion) is: 
obviously a' cost: of. doing business, this 
does not'mean that it must be 
apportioned on a utilization basis. For 
the reasons set forth in the NPRM and: 
elucidated further below, the utilization 
method! of apportioning premium costs 
disterted' the presumed balance: of. the:G. 
& A. pool. Im order to: restore the balance 
of the G & A cost center, it is:necessary, 
to appontion the risk component of 
premium cost on the special basis 
established by this final rule: 

Comment: The suppositiom that: the 
overhead costs that constitute the G.& A. 
pool were in “balance” when the: 
utilization method: of apportioning: G & A 
costs was: adopted: is not supported: by 
any data. Also, a study by the 
Department in July 1976:of whether the 
utilization: methed prevented! cost- 
shifting between: Medicare: beneficiaries: 
and non-Medicare patients showed that 
Medicare paid! a disproportionately 
small share of total: G & A: costs; which 
at that time included malpractice 
premium: costs:. The 1978 study 
concluded: that remoyal of malpractice 
insuranee premium costs from the G & Ab 
pool: would result in Medicare payment 
of an even smaller proportion: of the 
program's “‘fairshare” of G & A.costs. 
These findings: were confirmed by a.198% 
study which fourd, based. largely om 
HCFA data, that! in: 1979: non-Medicare 
patients: were: subsidizing Medicare 
patients at the rate: of $44 per patient 
day: (See, Health: Insurance: Association 
of America, Joint Study Group vn Cost 
Shifting (1981);) 

Response: As explained. im the 
preamble to the proposed rule..we 
assumed in applying the utilizatiom 
method to: the whole G & A: pool (after 
first: subjecting the G & A: pool: to the 
general cost finding: rule) that any. 
disproportionality im favor of the: 
program. caused by a particular G & A 
cost would be balanced or offset by 
other costs: that might be apportioned) im 
favor of non-Medicare patients. (See: 
HEW Intermediary Letter No: 234 (June 
2, 1967).): We thus:concluded that the 
utilization method would: ensure that 
Medicane paid its: fair share of total G- & 
A costs and would: guard. against cost: 
shifting. betweer the program and nen- 
Medicare patients. 

The presumption: that the utilizatiom 
method: would maintain, im general,.an 


approximate balance: of pragram.and 
non-Medicare: costs was: justified. First, 
it is the best: method of apportioning: 
most overlead costs: because,. im general. 
it is impossible to-apportion these costs 
more precisely without creating a 
grossly inefficient and! overly 
burdensome apportionment system. For 
example, to directly apportion 
administrative salaries, it might be 
necessary to fully measure the time’ 
spent by each employee. 

Second, the flexibility provided under 
Medicare reimbursement practices with 
respect to.reporting.G & A costs makes a 
more precise differentiation between 
Medicare and non-Medicare costs 
virtually impossible. For example, 
Medicare permits: providers to report G 
& A costs.as an undifferentiated whole 
or to-classify. them into the: following 
component: cost.centers: (1) nonpatient 
telephones; (2).data processing; (3) 
purchasing, receiving, and stores; (4) 
admitting; (5) cashiering and. accounts; 
and (6) other administrative and general 
costs. (See, Provider Reimbursement: 
Manual, HIM 15-1, section 2313.1.), While 
the-costs:includable in a specific 
component cost center are: generally, 
well-defined, there:is some: variability 
among’ providers regarding the exact 
costs included in each:component 


- center. Similarly. there: is: some 
variability regarding exactly which costs; 


are included in the overall G & A: pool. 

Third, the great flexibility associated 
with reporting of G & A costs: makes it 
virtually impossible to determine: 
scientifically whether the G & A pooliis 
balanced between costs incurred’ by 
Medicare beneficiaries and those 
incurred by non-Medicare patients. The 
problem is compounded by’ the fact that 
there are an extraordinary number of 
constituent costs in the G & A pool, 
along with considerable variation 
among providers as to exactly how 
these particular costs are-defined. 

In the late 1970's, we attempted to 
increase the uniformity of the cost 
reporting system. A uniform: reporting 
system was authorized by section 19 of 
the Medicare-Medicaid Anti-Fraud and. 
Abuse Amendments (Pub..L..95-142), 
which provided for a common, standard 
of.cost measurement and 
communication through. the use of 
uniform reporting principles,,a uniform 
cost.classification. system, and uniform 
statistical. and data source definitions: 
However, our efforts: were strongly, 
opposed. by the hospital industry. The 
result is a reporting system:so flexible 
and variable as to preclude: a scientific 
study of historical: changes: of discrete 
costs within the G. & A pool. 
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The July: 1978 study performed by a 
departmental employee (refenned. to. by 
some. commenters as. the “Maher 
Study”) was based solely on. data: 
pertaining to. one-unnamed 4004, bed, 
nenprofit. hospital.. Thus, any 
conclusions:dnawn: by. the study's. author. 
were derived from a statistically 
unreliable sample of the universe of. 
Medicare providers. Furthermone; the 
cost data underlying: the study's. 
calculations: of potential Medicare 
reimbursentent were: based: exclusively 
on the: hospital’s-owm cost estimates: and: 
were never subjected: to. any: form of. 
audit verification. Because: the study, 
was based'on. an invalid sample andi 
unverified data, itiis not! am appropriate 
basis on: which to predicate Medicare 
apportionment policy for malpractice: 
insurance premium costs.. ; 

The 198% study conducted by the 
Health Insurance Association of — 
America (““HIAA Study") is a brief 
discussion of the alleged shifting of 
costs of treatment of publicly insured 
patients (that'is, Medicare and’ 
Medicaid) to privately insured’ patients. 
The study assumed that the public 
programs pay less:than their fair share 
of hospital costs and developed’ 
estimates of the amount by which public 
payments allegedly fell: short of their-fair 
share of total costs. The study did: not! 
conduct any research to determine 
whether such a shortfall exists but 
instead:-simply set out to calculate its 
magnitude. 

Besides having a different objective, 
the HIAA Study. is.irrelevant. te. the. 
question of the proper apportionment 
policy for nralpractice insurance 
premium. costs.. The study purportedly 
calculates the shifting of costs,,in 
general, from. the universe of Medicare 
and Medicaid patients to the class. of 
privately insured. patients. While the 
Medicare G &. A cost center is: listed. 
along with other cost.centers, as a 
source of. alleged: cest shifting, that. 
particular cost center was.not studied in 
isolation, Thus, the study did. mot even 
discuss alleged. cost-shifting. within the 
G.& A cost center per se. Instead,, the 
specific rate of cost-shifting cited: by, the 
commenter from: the study actually 
purported te describe the extent to 
which private patients were: subsidizing: 
Medicare and Medicaid patients: ona 
programmatic basis. Since this figure; 
like: the HIAA. Study generally, reveals 
nothing: about! subsidizatiom of Medicare 
G-& A costs; it provides no basis for 
assessing the balance of the G & A: pool 
or of the-effect of malpractice: insurance 
costs:oni the: presumed: balance ofi the G 
& A cost center. 


BEST COPY AVAILABLE 
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- 1. The Increase in Malpractice Insurance 
Premium Costs. 
a. The Relevance and Magnitude of 
the Cost Increase. 

Comment: The rate of increase of 
malpractice insurance costs is irrelevant 
to the propriety of removing those costs 
from the G&A a 

Response: If malpractice insurance 
costs were underutilized by Medicare 
beneficiaries and constituted a 
significant portion of the G&A pool, then 
an extraordinary increase in those costs 
would distort the presumed balance of 
the G&A pool unless there were an 
equally extraordinary increase in some 
other significant G&A cost that was 
over-utilized by the program. As 
explained above, when the utilization 
method of apportioning G&A costs was 
adopted in 1966, it was presumed that 
any tendency to distort the overall 
balance of the pool caused by a 
particular cost would be offset by some 
countervailing G&A cost. The implicit 
assumption was that particular costs in 
the G&A pool would increase at 
relatively the same rate over a long 
period of time. However, malpractice 
premium costs—a significant cost in the 
G&A pool that was under-utilized by 
Medicare beneficiaries—increased at an 
extraordinary rate relative to other costs 
and thus distorted the presumed balance 
of the G&A pool. It is therefore 
necessary to directly apportion 
malpractice insurance costs in order to 
restore the presumed balance of the 
G&A cost center. 

Comment: HCFA’s statement that an 
increase of 263 percent in malpractice 
insurance premium costs between 1960 
and 1970 supports removal of premium 
costs from the G&A pool is mistaken. 
First, the report from which the 263 
percent figure was gleaned apparently 
applies to physicians, not hospitals. 
Second, the Medicare program did not 
begin operation until 1966 and the 
utilization method of apportioning G&A 
costs was not adopted until 1966. The 
growth in premium costs from 1960 until 
1966 could not have distorted the 
balance of the G&A pool after 1966. 

Response: While the report relied on 
in the NPRM pertained to physicians 
and hospitals, it clearly shows a 262.2 
percent cumulative increase in premium 
costs for only hospitals between 1960 
and 1970. (See, Medical Malpractice: 
Report of the Secretary's Commission 
on Medical Malpractice 13 (1973)). The 
report also shows that while premium 
costs increased only 15.6 percent in the 
period between 1960 and 1966, these 
costs increased 213.3 percent from 1966 
through 1970. The report showed an 
additional 47 percent increase from 1970 


through 1972. Thus, when the Medicare 
program began operation and the 
utilization method of apportioning G&A 
costs was adopted, malpractice 
premium costs had risen an average of 
only 2.4 percent per year for the 
preceding six year period of 1960-1966. 
For the subsequent six year period of 
1966-1972, premium costs increased an 
average of 29 percent per year, yielding 
a 361.3 percent cumulative growth for 
that period. 

Comment: The Westat Study is an 
unreliable basis for establishing any 
increase in malpractice insurance costs 
or awards from 1970 through 1976. 

Response: As explained above (see 
section III.B.)}, this final rule is not based 
in any way on the Westat Study. 
Statistics derived from American 
Hospital Association (AHA) data, used 
for purposes of establishing a market 
basket of cost inputs for calculating 
increases in hospital expenditures, show 
that malpractice insurance premiums 
increased a cumulative 793 percent from 
1970 through 1976. (See, Mark S. 
Freeland, et a/., “National Hospital Input 
Price Index,” Health Care Financing 
Review, Vol. 1, No. 1 (Summer, 1979): 37- 
61, especially p. 45, Table 3). Premium 
costs increased a cumulative 1131.9 
percent from 1970 through 1978. (Id.) 
Although the quality of these data does 
not equal that of other more 
conventional economic time series used 
in the hospital input price index, it is the 
only available national data source we 
know of on premium costs for that time 
period. (See, id. at 56-57.) Notably, 
malpractice insurance premiums were 
the most rapidly increasing category in 
the market basket—averaging a 36.9 
percent annual increase from 1970 
through 1978 including a 100 percent 
increase in-1975 alone. (See id. at 45, 
56-57.) 

Comment: Since the proposed rule 
would apply to cost reporting periods 
beginning on or after July 1, 1979, HCFA 
should ascertain whether premium costs 
increased subsequent to 1976. 

Response: The AHA-derived data, 
used for market basket purposes as 
explained above, shows that hospital 
malpractice insurance premiums 
increased a cumulative 38 percent in the 
period of 1977 and 1978. (See, Freeland, 
et al., id., 1979.) The AHA-derived data 
show an additional cumulative increase 
in premium costs of 26.5 percent for the 
1979-1980 period. (HCFA, unpublished 
data.) Thus, over the 1977-80 period, 
malpractice premium costs underwent a 
cumulative increase of 74.6 percent. 

Beginning in 1981, the market basket 
price for hospital malpractice insurance 
premiums was based on actuarial 
information supplied by the Insurance 
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Services Office (ISO). These data are 
based on total premium growth, not 
premiums per unit of coverage, and their 
growth reflect increases in volume of 
business as well as premium increases. 
Nonetheless, the ISO data represent the 
best available national data we know of 
on premium growth for the period from 
1981 through 1985. The ISO data show 
that hospital premiums increased a 
cumulative 69.4 percent from 1981 
through 1985. (HCFA, unpublished data.) 
St. Paul Fire and Marine Insurance 
Company, the largest underwriter of 
hospital malpractice insurance policies, 
reported only a 31 percent cumulative 
increase in premium rates from 1977 to 
1984. St. Paul reported an additional 38 
percent increase in premium rates for 
1985, which brings the cumulative 
increase for the 1977-1985 period to 80.8 
percent. However, in 1975 St. Paul 
converted to the “‘claims-made” policy 
form from the “occurrence” form. Under 
the claims-made form used by St. Paul, 
the policy is not mature until the fifth 
year it is effective. This means that 
hospitals pay lower rates during the first 
four years of the policy. Thus, according 
to St. Paul, actual premiums paid by 
hospitals during the 1977—1984 period 
rose more than is indicated by their 
cumulative rate of change figure of 31 
percent. In addition, increases by St. 
Paul in the basic limits of coverage from 
the $100,000/$300,000 range toward the 
$1 million/$3 million range for the 
typical policy are not reflected in the 
company’s cumulative rate of change 
figure. Additionally, the St. Paul data 
exemplify a general relative slowdown 
in the rate of increase of premium costs 
in the late-1970s and early 1980s that 
stemmed from insurer decisions to 
remove physician coverage from 
hospital malpractice insurance policies. 
Once the effect of this action was fully 
realized, rates began rising precipitously 
again and they likely will continue to do 
so. For these reasons, and because St. 
Paul is only one underwriter of hospital 
malpractice insurance, the St. Paul data 
do not detract from the extraordinary 
increase in premium rates between 1977 
and 1985, as shown by the national 
AHA-derived data and the ISO data. 
Comment: Even if it were assumed 
that the NPRM claims about the rate of 
increase of premium costs between 1960 
and 1976 were true, there is no basis for 
taking this experience to predict 
subsequent inflationary trends for these 
costs. Since no empirical data on 
hospital malpractice insurance premium 
costs exist for the period after 1976, 
HCFA's implicit assumption of 
continued inflationary increases is 
unsupportable. Despite the lack of post- 
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1976 data, HCFA apparently has 
undertaken nw study of the malpractice 
worksheet (Weerksiteet D8): to 
determine: hospitals! actual! ppemium 
costs- since: 1979.. : 

Response: As explained: above. the 
AHA-derived data used: for market 
basket purposes indicate that haspital: 
malpractice: premium: cests. increased: a 
cumulative: 74\6 percent frone 1977 
through 1986, The: ISO: data: used for the: 
same purposes shows: that these costs 
increased: 6914 percent in the period: from 
1981 through 1985. The awailability of 
the national premium growth date that 
was used fer market basket purposes: 
obviates. the necessity of studying 
Worksheet D-8. 

b. The Extraordinary Increase in 
Premium Costs. Relative to. Other Cost 
Measures. 

Comment: Divorced from information: 
on general inflationary trends and. on. 
inflation in medical or hospital costs, 
specifically, increases. in. malpractice 
premium costs cannot be characterized 
plausibly as “extraordinary”. 

For example, even if it were assumed 
that, as: the NPRM states, premiunncosts 
increased 94.percent between: 1970 and 
1976, such an increase would‘ not be 
aberrant. The Consumer Price Index 
(CPI) increased:55 percent between 1970: 
and 1976; the health care component of 
the CPI increased 63’ percent during, that. 
time; and. Medicare Part A outlays 
increased 254 percent for the same 
period. (See, 1985 Medicare: Trustees 
Report.) Similarly, Medicare Part A 
expenditures increased 484 percent 
between 1966 and 1976 (see, /d.)—a rate 
of increase far greater than that alleged 
in the NPRM with respecttto malpractice 
insuranee costs 

Response: The commenter'’s: figunes 
are inaccusate: and its. hypothesis is not 
supported by. the record,. which shows, 
that, relative to comparable: price 
measures, malpractice insurance costs, 
increased at a much faster rate: 
According to the 1985 Econamic Report 
of the President (Table B-52).. the 
Consumer Price Index increased 46.6 
percent and’ the medical’ care component 
of the CPT increased’ 53.2’ pereent' front 
1970:to 1976; not' 55 percent ard’ 63 
percent, respectively; as the commenter 
claims. (Fhe commenter appears to have 
calculated! 1969-1976 increases and’ 
presented ther as T97G-1976 increases): 

Medicare Hospital. ivsurance benefit: 
payments increased! fron» $4,80% million 
in fiscah year 1970 tw $12,267 million in 
fiscal year 1976, and total Hospital: 
Insurance: Trust Fund disiursenrents: 
increased fnom: $4,953 milliom tw $02,579 
million ever the: same: periods. (See;. 198 
Annual. Repent. of the: Beard of Trustees: 
of the Federal: Hespital Insusance Trust 


Fund;.p. 30; Table:5): These are 
increases: of 155 percent’ and! 154 

percent, respectively, not 254 percent, as 
the commenter claims: (The commenter 
apparently divided 1976-disbursements 


rather than tite 1976-76 increase; by 7970 


disbursements and presented the result 
as the 1970-76' percentage increase: ) 

The commenter also cites a growtlr 
rate of 484 percent forPart A 
expenditures from 1966 throug}r 1976. 
The growth of trust fund disbursements 
from fiscal year 1967, the first’ full’ year 
of the program, through fiscal’ year 1976 
was 384 percent. (The commenter 
appears to-have taken fiscal year 1967 
data as 1966 data and made the same 
type of calculation error described in the 
previous paragraph): Im any case, tite 
1967-76'growth rate im large part reflects 
large first. year increases from a@ small 
base. In terms of annual growtlt rates; 
disbursements increased 47 percent per 
year between fiscal years 1967 and 1968, 
and then grew 16:percent per year until 
1976. A 

Medicare Hospital Insurance benefit 
payments per Hospital Insurance 
beneficiary increased from $235.94 ir 
197@ to $484.62:in 1976. (1985 Annual 
Report of the Trustees, id., . 30, Table 5, 
and' unpublished‘ HCFA data.) This 
repnesents,a 105-percent increase and, 
because:it takes: account of the-increase 
im the number of beneficiaries,. better 
measures: Medicare's unit cost increase 
thar: does: the commenter's estimate of 
254 percent. The: commenter’s estimate 
isitherefore incorrectly calculated ard 
reflects increased utilization as well as 
increased payments per beneficiary. The 
105. percent increase estinvate;. not the: 
commeniter's, 254 percent,, should: be 
compared. te: the CPI increase of 53.2 
percent’ for the same period. By contrast, 
hospital malpractice insurance premium. 
cost increased:793: percent fhonr 1970° 
through. 1976)(Freeland et al., id:,.1979}; 

Comparison of hospital malpractice 
premium increases: with similar CPI amd 
Medicare informatiom shows that: 
premiums increased, in genenali much 
more rapidly. Forexample, from 1966 
through 1970: premiums increased 2173.3. 
percent as: compared to: increases of 19.7 
percent and 29.1 percent. for the CPI and 
the CPI-Medical: Care;.respectively. 
Similarly, premiums increased! 1458.4 
percent from. 1970 through 1980)as 
compared to imsreases:of' 112:2 percent 
(CPI),.120:5 percent (CPi-Medical Care), 
389.1 percent (Medicare Part! A Benefit 
Payments). and! 3643) percent (Medicare: 
Part A Total Disbursements} Fron: 1980 
through: 1985,. premiums increased: 69:4: 
percent while: the CPI increased! only 
18.3 percent: and the: CPI-Medical! Care 
increased only 36.4 percent. 
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Additional comparative evidence of 
the extraordinary increase in 
malpractice insurance premiums.is 
available from three. studies of the rate . 
of inc:ease of the totality of other G & A’ 
costs. A June, 1981 study by, Applied 
Maragement Sciences, Inc., conducted 
for HCFA, consisted of analysis:of a file 
of data fronr Medicare cost reports from 
1,174 hospitals for 1971, 1973, 1975, and 
1977. (Applied Management Sciences, 
Inc., “Arr Analysis of Hospital’ 
Adininistrative and General Costs,” 
Silver Spring, Md:: AMS, June 3; 1981). 
The researchers studied samples of 
between 851 and 1,092 hospitals to 
determine the impact of various hospital 
characteristics, including dependence on 
Medicare patient revenue,.on G & A 
costs per adjusted admission, G & A 
costs per adjusted patient day, and.G & 
A costs as a percentage of total direct 
costs. A second study extended the 1981 
study from 1977 through 1978 and 
examined cost centers other than G & A. 
(John L. Ashby, Jr., “An Analysis of 
Hospital Costs by Cost Center, 1971 
Through 1978,” Health. Care Financing 
Review, Vol. 4, No. 1 (September, 1982): 


_ 37-53). As explained above, a third 


study by HCFA constructed a 
comprehensive hospital input price 
index, using, AHA-derived data to 
develop-a measure of malpractice 
insurance premium expenses. (Mark S. 
Freeland. et al. ‘National: Input Price 
Index,” Healti Care Financing Review, 
Vol..1,, No..1 (Summer,.1979):.37-62): The 
researchers presented data describing 
the percentage increase in hospital 
malpractice insurance expense by year 
for 1970 through 1978;).with.estimates for 


* 1979 through: 1984. 


The 198% AMS study showed that G & 
A costs per adjusted: patient day 
increased at a nate-of 13:1 percent per 
year and. G & A costs-per adjusted: 
admission increased at a rate of 11.9 
percentiper year during the 1971-1977 
period. (AMS, id:,. p: 91) The-1982 Ashby 
study used the expanded! AMS: data 
base and found that G & A costs 
increased 13:6. percent per yearin the 
aggregate;.12.3 percent per yearon an 
adjusted patient. day basis). and‘11.5: 
percent per year om an adjusted 
admissiom basis oven tite: 1971-78 period. 
(Ashby, idi, p:.42;. Table:4:)' By: contrast, 
hespitall malpractice insurance expense 
increased. at a compounded percentage 
rate.of 38:2 percent per year from.1971 
through 1978 (or a 863.9-percent 
cumulative increase) according to the 
HCFA price index constructed from 
AHA-derivedi data. (Freeland; et'a/:, id., 
p. 45, Tabie'3, 

Additional evidence stems from data 
showing that total hospital: costs: 
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increased between 1966 and 1978 ai a 
far slower rate than malpractice 
insurance costs. (See Robert M. Gibson, 
et al., “National Health Expenditures, 
1983, “Health Care Financing Review, 
Vol. 6, No. 2 (Winter, 1984): 1-29, in 
particular p. 7, Table 2.) For example, 
national expenditures for hospital care 
increased 77.2 percent from 1966 through 
1970 and 261.8 percent from 1970 through 
1980. (/d.) By contrast, malpractice 
insurance premium costs increased 213.3 
percent (1966-1970) and 1458.4 percent 
(1970-1980) during the same periods. 
Thus, as the following table, 
“Comparative Growih Rates of Hospital 
Malpractice Insurance Costs and Other 
Representative Costs,” shows in 
summary form, malpractice insurance 
premium costs have increased 
extraordinarily in that, in general, their 
rate of increase far outstrips comparable 
CPI, Medicare, and hospital care cost 


measures. The data sources for hospital 
malpractice premium cost, national 
hospital care expenditures, and 
Medicare G & A cost were described 
previously. Regarding the remainder of 
the information used to construct the 
following table, we present CPI-Medical 
Care data rather than the hospital CPI 
information, since the only relevant 
hospital CPI is the overly narrow 
hospital room index and because of 
definitional changes in the hospital 
index over time. Notably, the choice of a 
base year makes a substantial 
difference when calculating growth from 


the early. years of the Medicare program. 


Calendar year 1966 reflects only 6 
months of Medicare hospital benefit 
payments. Fiscal year 1967 (and 
calendar year 1967) represents the first 
full year of Medicare benefit payments. 
Thus, data on growth from 1966, as 
presented by the commenter and in this 
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table, is a somewhat misleading 
measure of program growth. 

The table is based on full year source 
data through 1984. Since full year 1985 
CPI values are not available, we used 
the June; 1985 CPI (that is, mid-year) 
values as estimates. The Bureau of 
Labor Statistics reports that the CPI-All 
Items was 322.3 and that the CPI- 
Medical Care was 401.7 in June, 1985. 
Since full year 1985 Medicare outlay 
figures are not available, we used the 
estimates of benefit payments-and total 
disbursements for 1985 from the Board 
of Trustees 1985 Annual Report (1985 
Annual Report of the Trustees, /d., p. 30, 
Table 5). The Board examined two 
alternative projections, both of which 
yield the growth rates presented in the 
table. (The periods chosen for inclusion 
in the table enable ready comparison of 
the pertinent data sources and major 
time periods.) 


COMPARATIVE GROWTH RATES OF HOSPITAL MALPRACTICE INSURANCE COSTS AND OTHER REPRESENTATIVE COSTS 


CPi all items CPi medical care 
(percent) (percent) 


Comment: A corporation that owns 
and manages a chain of providers 
commented that its malpractice 
premium expenses increased19.2 
percent from 1979 to 1983 while the 
Hospital CPI increased 38 percent during 
that time. 

Response: There is no reason to 
believe that the experience of a single 
hospital firm with a limited number of 
facilities is representative of the hospital 
malpractice insurance market as a 
whole. The HCFA national hospital 
input price index, using AHA-derived 
and ISO data, indicates that malpractice 
insurance premiums increased a 
cumulative 58.0 percent from 1979 
through 1983. (HCFA, unpublished data.) 


2. The Small Size and Number of 
Malpractice Claims Submitted by and 
Paid to Medicare Beneficiaries 


Comment: Even if it were assumed 
that Medicare patients submit and are 
paid fewer and smaller malpractice 
claims than other patients, this would 
not justify removal of these costs from 


333.5 
384.3 
716 


17.2 
14.6 

125 | 
12.1 | 
13.8 | 








the G&A pool. As the NPRM states, the 
concept underlying the utilization 
method is that while Medicare may pay 
a disproportionately large share of some 
G&A costs such payments will be 
balanced by the program paying a 
disproportionately small share of other 
costs. 

Response: While the utilization 
method ensures that, in general, 
Medicare will pay its fair share of G&A 
costs, we have always recognized that 
exceptions to this methodology may be 
necessary. As described in the NPRM, 
we initially paid providers 100 percent 
of their Medicare billing costs, a 
practice discontinued once billing 
became routine for providers. (See, 
Bureau of Health Insurance 
Intermediary Letter No. 218, April 19, 
1967.) Our evidence is that the great 
under-utilization of malpractice 
insurance costs, together with the 
extraordinary increase in these costs 
and their significant size relative to the 
G&A pool, means that this particular 
disproportionality is not offset by other 


National health | MedicareG & A | 
expenditures: costs (percent) 
Hospital care. 

(percent) 


Hospital 
maipractice 
premiums 
(percent) 
Per = ] e 
ear | er 
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costs in the pool that may be over- 
utilized by the program. Thus, it is 
necessary to remove premium costs 
from the G&A pool and directly 
apportion them in order to restore the 
presumed balance of the G&A cost 
center. 

a. The Frequency of Medicare Claims. 

Comment: The HCRIS data has no 
bearing on the frequency or number of 
malpractice claims filed. Since the 
Westat Study is fatally defective, there 
is no support for the claim that Medicare 
patients submit fewer claims than other 
patients. Thus, HCFA has no basis for 
claiming that Medicare beneficiaries 
under-utilize the “claims handling 
expense” component of total premium 
cost—a component which the agency 
concedes is the second largest part of 
the total cost. 

Response: It is indisputable that 
hospitals are subject to greatly 
increasing malpractice claims and 
lawsuits. For example, St. Paul reports 
that the frequency of hospital claims 
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reported on a calendar year basis 
increased more than 76 percent from 
1979 to 1983. (See, Report I of the 
American Medical Association Special 
Task Force on Professional Liability and 
Insurance, “Professional Liability in the 
1980s”, p. 11 (October 1984).) St. Paul 
reports a 60 percent increase in 
frequency of claims between 1980 and 
1984—from 2.1 claims per 100 occupied 
beds in 1980 to 3.4 in 1984. Claim 
severity increased 54 percent during the 
same five year period. According to St. 
‘Paul, these two factors are the primary 
determinants of the increase in premium 
rates. (See, The St. Paul’s Hospital 
Update—Special Report (1985).) 

Other companies also report great 
increases in frequency of claims. The 
Doctors Company, based in California, 
reported a 105 percent increase between 
1979 and 1983. Claims per insured nearly 
doubled from 8.9 per 100 in 1979 to 16.7 
in 1983. (See, Report I of the American 
Medical Association Special Task Force 
on Professional Liability and Insurance, 
“Professional Liability in the 1980s”, p. 
11 (October 1984).) 

Contrary to the commenter’s © 
assertion, the NPRM nowhere stated 
that HCRIS pertained to the frequency 
of malpractice insurance claims. 
However, our analysis of the data 
underlying the NAIC closed-claimed 
study shows that, relative to hospital 
utilization, Medicare patients submit far 
fewer claims than non-Medicare 
patients. The NAIC study indicates that, 
for the period July, 1975 through 
December, 1978, 4,659 claims against 
hospitals by 65 and over individuals 
were closed, as compared to 17,689 
claims against hospitals by under-65 
individuals and 1,038 claims for persons 
of unknown age. Claims were more 
frequent for aged 65 and older 
individuals per million per year than 
claims for under-65 persons per million 
per year (i.e., 56.1 for 65 and older 
persons versus 25.8 for under-65 
individuals). However, relative to the 
general population, hospital inpatients 
proportionately tend to be elderly. Thus, 
the key measure of claims frequency is 
numbers of claims perhospital _, 
utilization. The NAIC data show that! 
claims for 65 and older individuals are 
less frequent when measured against 
hospital utilization. On an annual basis, 
65 and over individuals account for 15 
claims per million patient days (versus 
34 claims per million patient days for the 
under-65 population). Furthermore, 65 
and older individuals account for 163 
claims per million admissions (versus 
206 claims per million admissions for the 
under-65 population). 


As explained above (see, section 
II.A.), the NAIC data indicate that the 
claims tail for 65 and over individuals is 
about 17 months, as compared to a 


. Claims tail of about 31 months for under- 


65 persons. The disparity between the 
two patient groups with respect to 
frequency of claims, as measured 
against hospital utilization, still applies 
when the different claims tails are taken 
into account: That is, when claims 
settled (e.g., in 1978) are compared with 
utilization in the estimated year of 
injury (e.g., 1976 for 65 and older persons 
versus 1975 for under-65 individuals), 
the 65 and older population still has less 
frequent claims. Taking into account the 
claims tails for the years included in the 
NAIC data, there were 13 claims per 
million patient days for 65 and older 
persons (versus 32 claims per million 
patient days for the under-65 
population) and 145 claims per million 
admissions for 65 and older individuals 
(versus 200 claims per million 
admissions for the under-65 population). 

As discussed below (see, section 
III.D.), claims handling expense (i.e., 
ALAE and ULAE) is affected by the 
frequency and amount of claims, both of 
which are lower for Medicare patients 
than non-Medicare patients. The NAIC 
data show that, for closed claims greater 
than zero, ALAE averaged $2,978 for 65 
and older persons. This was 68.9 percent 
of the $4,325 average ALAE for under-65 
persons, and 73.6 percent of the $4,044 
average ALAE for persons of all ages. 
The NAIC results were essentially 
unchanged when closed claims equal to 
zero were included. For all closed 
claims, ALAE for 65 and older persons 
($961) is 58.3 percent of under-65 ALAE 
($1,649). Thus, just as Medicare patients 
have fewer malpractice claims relative 
to hospital utilization, so the average 
ALAE for Medicare patients is much 
lower than for non-Medicare patients. 

Comment: Contrary to what is stated 
in the NPRM, there are reasons why 
Medicare patients may submit more 
claims than non-Medicare patients 
because of their lower average cost per 
claim. If this assumption were correct, 
then higher frequencies would offset 
lower average awards. Thus, there 
would be no basis for directly 
apportioning malpractice insurance 
costs. : 

Response: As explained above, the 
NAIC data indicate that, relative to 
hospital utilization, Medicare patients 
submit fewer malpractice claims than 
non-Medicare patients. Even if it were 
assumed that Medicare patients have 
higher claims frequencies, the great 
disparity between the national Medicare 
utilization rate and the national ratio of 


11163 


Medicare losses to total losses, among 
other reasons, would still require 
removal of malpractice insurance costs 
from the G&A pool. The HCRIS data 
implicitly recognizes all factors affecting 
claim costs. If the claims frequencies of 
Medicare patients were high enough to 
offset lower average awards, then the 
national ratio should approximate the 
Medicare patient utilization rate. But the 
utilization rate is miore than three times 
the national ratio. Thus, even if, 
contrary to what is indicated by the 
NAIC data, Medicare patients file more 
claims than non-Medicare patients, it is 
proper to remove premium costs from 
the G&A pool because of the great 
disparity between Medicare utilization 
and paid losses, in addition to the other 
reasons discussed in the NPRM and 
elucidated further in our response to 
comments. 

Comment: Even if it were assumed 
that, as the preamble states, Medicare 
patients submit fewer and smaller 
claims than non-Medicare patients, this 
would not establish that the program 
was bearing a disproportionate amount 
of malpractice insurance costs. On 
HCFA’s own view, it is the loss element 
of premium cost that is the predominant 
component of total premium cost. The 
number of claims filed bears only on the 
claims handiing component of total cost. 

Response: The second reason 
adduced in the preamble to the 
proposed rule for removing malpractice 
insurance costs from the G&A pool 
inadvertently omitted.any reference to 
the disproportionately small claims paid 
to Medicare beneficiaries. (See, 50 FR 
25182, column 1.) As indicated 
elsewhere in the NPRM and in our 
response to comments, it is the 
disproportionately small share of claims 
submitted by and paid to Medicare 
patients that primarily justifies removing 
malpractice insurance costs from the 
G&A cost center. 

Claims handling expense is affected 
by both the frequency and amount of 
claims, both of which are 
disproportionately smaller for Medicare 
patients than non-Medicare patients. As 
explained above, the NAIC data 
indicate that Medicare patients submit, 
relative to hospital utilization, fewer 
claims than non-Medicare patients. 
Also, the NAIC data show that 
Medicare patients have a lower average 
ALAE than non-Medicare patients. As 
explained below, the NAIC data also 
show that the average Medicare 
indemnity is much lower than the 
average non-Medicare indemnity. Thus, 
the NAIC data support our 
determination that Medicare patients 
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under-utilize the claims handling part of 
total premium cost. 

The NAIC data also buttress the 
support furnished by HCRIS for our 
determination that Medicare patients 
under-utilize the parts of premium cost 
that pertain to losses. As described 
above, HCRIS shows that the.national 
Medicare patient utilization rate is more 
than three times greater than the 
national ratio of losses paid to Medicare 
patients as compared to total losses. 
The NAIC data indicate that Medicare 
patients prevail less frequently than 
non-Medicare patients. In claims against 
hospitals, 32.3 percent of claims for 65 
and older persons were settled for more 
than zero dollars {versus 38.1 percent for 
under-65 persons and 36.6 percent for all 
persons). Moreover, the NAIC data 
indicate that the average indemnity paid 
to 65 and older persons is much lower 
than for under-65 persons. For closed 
claims greater than zero, indemnities 
averaged $9,377 for 65 and older 
individuals, which was 49.9 percent of 
the $16,869 average for under 65 persons 
and 55.6 percent of the $16,869 average 
for all persons. The NAIC results are 
essentially unchanged when all closed 
claims {i.e., including those for a zero 
amount) are considered. For all closed 
claims for individuals 65 and older, the 
average indemnity ($3,025) was 41.9 
percent of the under-65 
indemnity ($7,211). 

b. The Size of Medicare Paid Losses. 

Comment: HCFA cannot justify direct 
apportionment of malpractice premium 
costs on the basis ef a 
disproportionately small share of claims 
paid because there is no significant 
relationship between premium cost and 
claims paid experience. Even if 
Medicare patients are paid a share of 
malpractice claims that is so 
disproportionately small as to distort the 
presumed balance of the G&A pool, only 
that part of total premium cost should be 
removed from the G&A cost center. 

Response: As explained in detail 
below (see, section HI.,D.), malpractice 
loss experience is a major determinant 
of premium cost and constitutes a 
reasonable basis for partially 
determining Medicare's share of the 
predominant risk component of total 
premium cost. Since Medicare patients 
under-utilize the loss-related part of 
total premium cost, this element of iotal 
cost must be apportioned on the special 
basis established by this final rule. 
However, the. administrative part of 
total cost is for services that are not 
attributable to specific patients or risk- 
related activities. Because there is no 
evidence that Medicare patients 
disproportionately utilize these services, 
we have decided to return the 


administrative component to the G&A 
cost center and apportion it on a 
utilization basis. 


Comment: HCFA has not established - 


that Medicare beneficiaries are paid a 
share of malpractice awards that is 
disproportionately smail enough to 
warrant direct apportionment of 
premium costs. Moreover, the HCRIS 
data show that paid claims account for 
only 33.5 percent of malpractice 
insurance premium costs—not 70 
percent or more of premium costs, as is 
claimed in the NPRM. Because HCFA 
has no evidence that Medicare 
beneficiaries under-utilize the other two 
thirds of total premium cost, there is no 
sound basis for removing malpractice 
costs from the G&A pool. 

Response: As the following table 
makes clear, Medicare beneficiaries are 
paid a disproportionately small share of 
total malpractice awards as compared 
to the overall Medicare patient 
utilization rate. 


15, 1985 


“audget 


pared by HCFA's Bureau of Data Management and Strategy. 


Regardless of whether the claims paid 
ratio is compared to the utilization rate 
for the same year or, in order to account 
for the claims tail, for earlier periods, 
Medicare's general patient utilization is, 
on average, more than three times 
greater than the program's share of paid 
losses. 

As explained in the NPRM, we 
attribute this disproportionality between 
Medicare claims paid experience and 
Medicare utilization to the fact that the 
relatively aged Medicare patient 
population have fewer and smaller 
malpractice awards than non-Medicare 
patients. As explained above, the NAIC 
data show that Medicare patient claims 
are fewer in number and smaller in 
average size than non-Medicare patient 
claims. For the reasons indicated in the 
NPRM and in our response to comments, 
this disproportionality is significant 
enough to warrant removing malpractice 
premium costs from the G&A pool. This 
action is necessary to restore the 
presumed balance of the G&A cost 
center. 
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As explained in detail below (see, 
section IlI.D.), we have determined that 
the anticipated joss subcost of the risk 
component of total premium cost is 
about 55 percent of total premium cost. 
Any divergence between our 
determination about the anticipated loss 
subcost and the HCRIS data regarding 
the ratio of paid losses and malpractice 
“premium expense presumably stems 
from twe facts. First, we considered 
open and closed claims in determining 
the-anticipated loss subcost while 
HCRIS includes only closed claims. 
Second, as explained below (see, 
section HI.C.3.), the measure of 
malpractice insurance expense 
contained in HCRIS includes costs (e.g.. 
deductibles copayments, etc.) besides 
those that the insurance industry 
considers to be premium cost. 

In addition, this final rule reflects our 
determination that the risk component 
of premium cost is based on more than 
anticipated loss experience. In 
determining that the risk component is 
91.5 percent of total premium cost, we 
have taken into account various 
expenses (for example, ALAE and 
ULAE) besides anticipated loss 
experience. Since Medicare patients 
under-utilize the risk component of total 
premium cost, we have decided to 
apportion that element on the special 
basis established by this final rule. But 
because there is no evidence that 
Medicare patients disproportionately 
use the services underlying the 
administrative component of total 
premium cost, that portion will be 
returned to the G&A pool and 
apportioned under the utilization 
method. 

Comment: The HCRIS data on 
malpractice losses from 1978 to 1983 
cannot support any conclusions about 
the relative loss experience of Medicare 
and non-Medicare patients during that 
period. The premiums charged by 
insurers during the past five years 
constituted a best estimate of the risk- 
of-loss under the policy in the then- 
future period. Neither the insurer nor the 
hospital had the benefit of hindsight that 
the Secretary has gained from the 
HCRIS data. 

Response: As explained above, 
comparison of the national ratio and the 
Medicare utilization rate shows that the 
former is less than one-third of the 
latter, negardiess of whether the national 
ratio is compared with the utilization 
rate for the same period or for earlier 
periods that would reflect the claims 
tail. There is no reason to believe that 
this under-utilization of the major part of 
premium cost by program beneficiaries 
will change in future years. However, 
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under this final rule, we will continue to 
monitor the national ratio of Medicare 
losses to total losses. New 

§ 405.457(b)(5) establishes a procedural 
mechanism for revising that figure, 
should the need arise. 

Comment: One commenter submitted 
evidence allegedly showing that ten 
hospitals would have received 
reimbursement for 46.2 percent of their 
premium costs under the utilization 
method even though their patient . 
utilization rate averaged 59.64 percent. 
The commenter concluded that the 
utilization method did not reimburse 
excessively premium costs. 

Response: Because the utilization 
method is applied on a departmental 
basis, it would be merely coincidental 
for a provider's overall utilization rate to 
equal the percentage of its premium 
reimbursement under the pre-1979: 
apportionment method. In any event, 
assuming that the commenter's data are 
accurate, it clearly is unrepresentative 
of the universe of providers. 
Continuation of the pre-1979 utilization 
method is improper because, among 
other reasons, comparison of national 
loss data and utilization rates reveals 
that Medicare patients receive awards 
at a rate that is less than one-third of 
their utilization of patient services. 
While utilization will be an important 
factor in our new apportionment policy, 
this final rule will apportion the risk 
component of premium cost in a manner 
that accounts for the disproportionately 
small share of Medicare claims. 

Comment: The HCRIS data file 
contains no information on average . 
malpractice award size, but only 
aggregate premium cost and claims paid 
data. Average award size, not aggregate 
comparisons between loss data and the 
utilization rate, is relevant to the 
propriety of removing premium costs 
from the G&A pool. 

Response: HCRIS contains premium 
cost information and paid claims data 
for individual hospitals. As explained 
above, the aggregate claims paid data 
reveal that Medicare patients are paid a 
disproportionately small share of 
awards relative to their overall 
utilization of hospital services. Since the 
issue is whether to remove premium 
costs from the G&A pool for all 
providers subject to the cost-based 
system, it is appropriate to base this 
decision on a comparison of aggregate 
data. 

In addition, the NAIC data indicate 
that, as explained above, the average 
patient indemnity for Medicare patients 
is approximately one-half the average 
indemnity for non-Medicare patients. 
Thus, besides the disproportionality 
established by the aggregate HCRIS 


data, the NAIC data show that average 
Medicare malpractice award size is 
disproportionately small too. 

Comment: Contrary to HCFA's claim 
in the preamble to the proposed rule, the 
Westat Study contradicts the agency's 
decision to remove malpractice costs 
from the G&A pool, for the following 
reasons: (1) HCFA’s official synopsis of 
the Westat Study states that Medicare 
patients are more likely to be injured as 
a result of institutional errors, more 
likely to fall and more likely to be 
injured in their own rooms than non- 
Medicare patients. Because these kinds 
of injuries usually result in malpractice 
awards against hospitals, not 
physicians, the commenters concluded 
that the Study actually shows that the 
frequency of Medicare awards against 
hospitals is disproportionately high 
(while the frequency of Medicare 
awards against physicians is 
disproportionately low); (2) A 
consultant's reanalysis of the data used 
for the Westat Study showed that 
Medicare patients accounted for 19.9 
percent of total claims filed and 
between 17.8 percent and 22.5 percent of 
total claims paid at a time when the 
average Medicare utilization rate was 21 
percent. 

Response: As indicated above, this 
final rule is not based in any way on the 
Westat Study. The court decisions on 
the 1979 malpractice rule, together with 
the comments submitted in this 
rulemaking, reject use of that Study as a 
basis for deciding whether to remove 
maipractice premium costs from the 
G&A pool because, for example, the 
Study did not carefully distinguish 
hospital and physician claims. As 
explained above, the 
disproportionalities established by the 
HCRIS and the NAIC data, among other 
reasons, justify our decision to remove 
malpractice insurance costs from the 
G&A cost center. 


3. The Relative Importance of 
Malpractice Premium Costs in the G&A 
Pool 


Comment: The HCRIS data file 
contains no historical information on 
malpractice insurance premium costs. 
HCFA used total malpractice insurance 
premium costs (Worksheet A, line 71, 
column 5) as its source of premium data. 
Along with premiums and self-insurance 
fund contributions, this figure included 
allowable uninsured loss payments 
(deductibles, copayments, and excess 
losses), associated direct costs, and non- 
reimbursable insurance premiums, fund 
contributions, and losses. Because this 
figure overstates the cost of insurance, it 
cannot be used appropriately to make 
judgments about premium cost. Thus, 
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HCFA’s assertions about the cost of 
malpractice insurance relative to the 
total G&A cost center are based on 
overstated costs and an overstated 
ratio. 

Response: In the NPRM, we stated 
that the HCRIS data show that 
malpractice insurance costs are about 
$708 million annually, which constitutes 


* 6.14 percent of the total costs in the 


G&A pool (including malpractice 
insurance costs). The more recent 
HCRIS data that underlies this final rule 
shows that malpractice insurance costs 
are about $847 million annually, which 
is about 6.1 percent of total G&A costs 
plus malpractice insurance expense. 
Because malpractice insurance costs 
have not been included in the G&A cost 
center since 1979, it was necessary to 
compare total malpractice insurance 
costs to the sum of total.G&A costs plus 
total malpractice insurance costs. For 
this purpose, we included, besides 
malpractice insurance premiums and 
self-insurance fund contributions, other 
costs associated with malpractice 
insurance. It was necessary to include 
all of the costs from line 71 of worksheet 
A because this entry is the best 
available data from the Medicare cost 
report for total premium cost. While 
these associated costs were included in 
our calculations, malpractice premium 
cost (and self insurance fund 
contributions) is easily the largest of the 
costs that, taken together, are entered on 
line 71 of Worksheet A. Since 
malpractice insurance cost was defined 
identically in the numerator and 
denominator of the ratio from which the 
6.14 percent figure was derived, the 
comparison made was valid in all 
relevant respects. 

Comment: HCFA's claim in the NPRM 
that the different costs in the G&A cost 
center are not itemized on the providers’ 
cost reports is erroneous. - 

Response: The NPRM statement 
referred to by the commenter was made 
in the context of our discussion of one of 
the alternatives to the proposed rule. 
(See, 50 FR 25187, column 2.) The 
alternative was to directly apportion 
other overhead costs in addition to 
malpractice premium costs. As 
explained above, we allow providers to 
report their G&A costs on an 
undifferentiated basis or to break them 
down into six component cost centers. 
Since none of the other overhead costs 
for which direct apportionment has been 
suggested (for example, Medicare billing 
costs) is the same as any of the 
component cost centers, we stated that 
the fiscal impact on this alternative 
could not be ascertained. 





11166 Federal Register / Vol. 51, No. 62 / Tuesday, April 1, 1986 / Rules and Regulations 


Comment: Even if the HCRIS data do 
show that malpractice premium costs 
constitute 6.14 percent of the total of the 
G&A cost center, this percentage is less 
than one sixteenth of the whole G&A 
pool. By contrast, other component costs 
in the G&A pool (for example, data 
processing costs and business office 
costs) are a much larger percentage of 
the G&A pool. 

Response: When the NPRM was 
published, the HCRIS data showed that 
premium costs were 6.14 percent of the 
total G&A cost center plus total 
malpractice insurance costs. Since that 
time, additional cost reports have been 
added to HCRIS. As described above, 
the result is that HCRIS now indicates 
that premium costs are about 6.10 
percent of the costs in the G&A pool. We 
recognize that other component cost 
centers in the G&A pool are a larger 
percentage of the G&A pool. For 
example, the HCRIS data base indicates 
that the cashiering and accounts 
component cost center is 13.07 percent 
of the total G&A pool while data 
processing is 11.37 percent of the whole 
cost center. Unlike malpractice 
insurance premium costs, however, 
these component cest centers include a 
myriad of discrete costs. For example, 
data processing may include the cost of 
software; the cost of magnetic tapes, 
discs, etc.; and costs associated with 
personnel. Similarly, cashiering and 
accounts could consist of personnel- 
related costs, supplies, and other items. 

Moreover, we have no evidence that 
these component cost centers for any of 
their significant constituent costs) are 
utilized disproportionately by Medicare. 
On the other hand, because malpractice 
insurance costs have increased 
extraordinarily, in addition to being a 
significant percentage of the G&A pool 
and greatly under-utilized by pregram 
beneficiaries, direct apportionment of 
these costs is proper. 

Comment: HCFA possesses cost 
report information from which to make 
an empirical determination of the size of 
the different costs in the G&A pool. The 
agency's failure to analyze the 
constituents of the total cost center 
leaves unsupported its statement that 
direct apportionment of premium costs 
reinstated rather than upset the balance 
of the G&A pool. 

Response: As explained below, we 
have two data sources pertaining to the 
relative size of the component cost _ 
centers of the total G&A pool. However, 
we know of no reliable data on-the 
relative size of discrete costs within the 
G&A pool. in particular, the cest reports 
and worksheets contain no information 
on the discrete costs that constitute the 
different component cost centers. Also, 


while our data indicate that some of the 
other component cost centers in the 
G&A pool are larger than malpractice 
insurance costs, no data show that these 
component cost centers (or their 
significant constituents) are utilized 
disproportionately by program 
beneficiaries. By contrast, the 
extraordinary increase in and the 
significant size of malpractice insurance 
costs, together with their under 
utilization by Medicare patients, make it 
appropriate to directly apportion only 
these costs. 

Comment: Several commenters 
submitted data from ad hoc samples of 
hospitals, which allegedly show that 
other G&A costs are a larger percentage 
of the whole pool than premium costs. 

Response: As some of these 
commenters conceded, their data are 
derived from samples that are not 
representative of the universe of 
Medicare providers. We have more 
reliable data on this subject that show 
that some component cost centers are 
larger than premium costs. However, 
there is no evidence that Medicare 
disproportionately shares in these other 
component cost centers, or that these 
costs have increased dramatically in 
recent years. 

Comment: The Department's 1978 
internal siudy on the G&A pool 
indicates that several G&A costs are 
over-utilized by Medicare patients, 
including data processing costs and 
inpatient business office costs. Several 
commenters on the 1979 rule stated that 
Medicare paid less than its fair share of 
various G&A costs. 

Response: As explained above, 
reliance on the 1978 study referred to by 
the commenter (Maher Study) is 
inappropriate because it is based on an 
unreliable sample and unverified data. 
We have no reliable data to support the 
contention that Medicare paid less than 
its fair share of other G&A costs (e.g., 
billing-related costs, costreport 
preparation and appeals, Medicare 
statistical recordkeeping, etc.). Indeed, 
credit and collection costs are, for the 
most part, utilized more heavily by non- 
Medicare patients because the 
underlying services are not covered by 
Medicare. Also, one mode of interim 
Medicare payments—the Periodic 
Interim Payment (PIP) system—provides 
for automatic payments to providers in a 
manner that does not require immediate 
submission of bills by the provider. Any 
differences in relative billing costs for 
different categories of payer are diluted 
by the advent of uniform billing systems 
and Medicare’s recognition of such a 
system. Thus, we have determined that 
to the extent that discrete costs in the 
G&A pool might be over-utilized by 


Medicare beneficiaries, such costs 
would be more than offset by costs and 
considerations such as the ones 
described above. 

4. Changes in Other Costs in the G&A 
Cost Center 

Comment: HCFA has no evidence to 
support its claim that no other costs in 
the G&A pool increased significantly 
during the period in which malpractice 
premium costs increased so 
dramatically. In fact, other G&A costs 
have risen greatly in recent years. For 
example, the HAS/MONITREND data’ 
compiled by the American Hospital 
Association (AHA) indicate that data 
processing costs per adjusted occupied 
bed increased 132.3 percent between 
1980 and 1984. 

Response: The HCRIS data base is a 
limited source of historical information 
on increases in component cost centers 
of the G&A pool. As explained above, 
we allow providers to report their G&A 
costs on an undifferentiated basis or, as 
an alternative procedure, by breaking 
them down into six component cost 
centers. At one point, HCRIS showed 
that of the 5,162 hospitals with 1982 cost 
reports, 589 hospitals (11 percent) 
reported their G&A costs ona 
component basis. At that time, HCRIS 
showed further that of the 2,703 
hospitals with 1983 cost reports in 
HCRIS, 578 hospitals (21 percent) 
elected to break down their G&A costs. 
The HCRIS data show that no 
component costs in the G&A pool 
increased significantly as a percentage 
of the total G&A pool during 1982 and 
1983. 

We also have roughly commensurable 
data derived from the American 
Hospital Association's ‘Hospital 
Administrative Services (HAS)/ 
MONITREND" program, which, besides 
HCRIS, is the only other pertinent 
available data source that we know of. 
The HAS/MONITREND data reveals 
that, for roughly similar component 
costs of a pool of G&A costs, no 
component G&A costs increased 
significantly as a percentage of the 
whole G&A pool between 1979 and 1984. 

Even if it were assumed that data 
processing expense per adjusted 
occupied bed increased 132.3 percent 
between 1980 and 1984, this would not 
detract from the propriety of removing 
premium costs from the G&A pool. As 
explained above, malpractice insurance 
costs increased 66.7 percent during the 
same period. The data processing 
component cost center, unlike 
malpractice premium cost, includes 
numerous discrete costs. Most 
importantly, there is no evidence that 
data processing costs, or any of the 
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other component costs included in the 
G&A pool, are used disproportionately 
by Medicare patients. 

Comment: The Department cannot 
establish that malpractice premium 
costs distorted the balance of the G&A 
pool without supplying data that 
compare the rate of increase of premium 
costs with the rate of increase of other 
constituents of the G&A pool. Due to the 
limited timeframe of the HCRIS data, 
such an analysis could not be based on 
that data. Thus, the agency should 
undertake a study of the cost reports in 
order to secure this comparative 
analysis. 

Response: As explained above, 
HCRIS constitutes historical evidence 
on the relative rate of increase of 
premium costs and component cost 
centers from 1982 to 1983. The HAS/ 
MONITREND data constitute evidence 
on this same issue for the period 
between 1979 and 1984. We know of no 
reliable data on relative rates of 
increase of discrete costs within 
component cost centers of the G&A 
center. 

We do not believe that additional 
study of the cost reports would be 
fruitful. Since malpractice insurance 
costs were not reported :separately until 
1979, the cost reports would yield 
comparative data for only 1979 through 
1985. Data for the 1979-1985 period 
would only enable comparisons 
between premium costs and component 
cost centers. Since discrete costs within 
a component center are not included in 
the cost reports or worksheets, premium 
costs could not be compared with 
constituent G&A costs. Thus, any study 
of the constituents of the G&A pool 
would be impossible. 

Furthermore, the key issue regarding 
the propriety of removing premium costs 
from the G&A pool is whether those 
costs were under-utilized by Medicare 
patients. Even if it were assumed that 
other constituent G&A costs increased 
as fast or faster than malpractice costs, 
the under-utilization of premium costs 
would warrant—absent program over- 
utilization of another, equally significant 
and inflationary constituent G&A cost— 
removal of these costs from the G&A 
pool. We know of no countervailing 
G&A cost that would balance the 
disproportionality created by the 
extraordinary increase and under- 
utilization of premium costs. 

Comment: There is no evidence that 
HCFA studied any other constituent 
G&A cost in order to determine whether 
it increased as much or more than 
malpractice insurance costs. Numerous 
other overhead costs (for example, 
energy costs), increased tremendously in 
recent years. 


Response: Energy costs are not 
included in the G&A pool, but rather, are 
included in the cost center generally 
described as “Plant Operation.” Also, 
there is no evidence that energy costs 
are used more by Medicare patients 
than by non-Medicare patients. 

Comment: Several commenters 
submitted data from ad hoc samples of 
hospitals, which purportedly showed 
that other G&A costs increased at a 
greater rate than malpractice insurance 
costs. 

Response: The ad hoc samples are 
statistically unrepresentative of the 
universe of providers. As explained 
above, the evidence indicates that no 
other component cost increased at a 
greater rate than malpractice insurance 
costs. 

Commeni: If malpractice insurance 
costs are to be directly apportioned, 
then costs uniquely attributable to 
Medicare patients (e.g., keeping billing 
records, preparing cost reports, and 
processing claims) also should be 
removed from the G&A pool. 

Response: The costs referred to by 
the commenter would be reported in the 
Other General and Administrative 
component cost center of the G&A pool. 
(See, Provider Reimbursement Manual 
(HIM 15-1), section 2313.1.) Because 
constituent costs within a component 
cost center are not itemized on the cost 
report or worksheet, it is impossible to 
know the precise proportion the costs 
mentioned by the commenters represent 
in the Other General and Administrative 
component cost center. However, there 
is no evidence that these costs increased 
significantly during the period that 
malpractice insurance costs 
skyrocketed. Also, as discussed above, 
our programmatic experience suggests 
that some of these costs {e.g., credit and 
collection costs, billing costs, etc.) are 
not over-utilized by Medicare patients. 
Thus, there is no reason to believe that 
these costs distorted the presumed 
balance of the G&A pool. 

Comment: The NPRM depicts the 
following worst-case scenario. Under 
the pre-1979 utilization method, 
Medicare was reimbursing 40 percent of 
premium costs, which constitute about 6 
percent of the G&A pool, while the 
program should have been reimbursing 
only 11.6 percent of those costs. This 
disproportionality would distort the 
averaging of G&A costs by only 1.4 
percent (.40 minus .116 times .06). If the 
utilization rate were only 30 percent 
during the relevant time period, then the 
distortion would be only 1.1 percent {.30 
minus .116 times .06). Because the cost- 
finding process is so inherently 
imprecise, no attempt should be made to 
address such a small distortion. But if a 
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distortion of 1 percent justifies direct 
apportionment of malpractice premium 
costs, then distortions stemming from 
other costs attributable exclusively or 
disproportionately te Medicare patients 
should be directly apportioned too. 

Response: The commenter's 
calculations are correct. However, 
because HCRIS now shows that the 
whole G&A pool consists of about $14.0 
billion in costs per annum, a distortion 
in that cost center of 1.4 percent would 
equal $196.0 million per annum. 
Similarly, a distortion of 1.1 percent 
would equal $154.0 million per annum. 
Based on the three parameters 
established on the basis of HCRIS for 
this final rule, the disproportionality 
would distort the G&A pool by 1.9 
percent (.429 minus .118 times .061), 
which would equal $266.0 million per 
annum (1.9 percent times $14.0 billion). 
As explained above, we know of no 
other G&A cost that is over-utilized by 
the program, along with being 
sufficiently inflationary and large, to 
create a countervailing distortion in the 
G&A cost center. 

Comment: In 1981, HCFA stated that 
hospital care costs for 1980 were $99.6 
billion. (See, Health Care Financing 
Review, September 1981.) The agency 
estimated that the first-year savings 
from the 1979 malpractice rule would be 
$1.16 billion, which is only slightly more 
than 1 percent of total hospital costs. If, 
as was claimed by HCFA in 1979, 
Medicare utilization was 30 percent and 
the program should have been 
reimbursing only 5 percent of premium 
costs, then the G&A pool would have 
been distorted hy only .25 percent (.30 
minus .05 times 1 percent). The 
imprecise nature of the cost-finding 
process makes it absurd to discrete cost 
such a small part of the G&A pool. 

Response: The commenter has 
mismatched statistics. Premium costs 
should be compared to the totality of 
costs in the G&A pool, not to the 
universe of hospital costs. The HCRIS 
data show that premiums account for 
6.10 percent of total G&A costs. The 
utilization method would distort the 
G&A pool by 25 percent of 6.10, as 
implied by the commenter, only if 
premiums equaled 1 percent of total 
G&A cost (a statement not made by the 
commenter and one that is belied by the 
HCRIS data). As explained above, 
based on the 6.10 percentage. 
relationship between malpractice 
insurance costs and total G&A costs, the 
utilization method would distort the 
G&A pool by 1.9 percent or $266.0 
million per annum. This 
dispreportionality in favor of non- 
Medicare patients is large enough to 
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warrant, absent a countervailing 
disproportionality in favor of the 
program; direct apportionment of 
premium costs. 


D. Malpractice Loss Experience Is a 
Valid Basis for Partially Determining 
Medicare's Share of the Predominant 
Component of Malpractice Insurance 
Premium Cost 


1. Relevance of Insurance Industry 
Practices 


Comment: The claims-paid 
methodology is at variance with how the 
insurance industry establishes hospital 
malpractice insurance premiums. While 
section 1861(v)(1){A) of the Act arguably 
affords the Secretary some discretion as 
to whether to follow insurance industry 
premium-setting practices, any 
deviations from these practices must 
have a rational basis. There is no 
evidence supporting the rationality of 
the claims-paid formula. 

Response: The insurance industry 
does not employ a single premium- 
setting methodology. Rather, hospital 
malpractice insurance premiums are 
established on a variety of different 
bases. For example, coverage can be 
provided on an “occurrence” basis (i.e., 
a claim is covered under a policy if the 
underlying incident occurred when the 
policy was in effect) or on a “claims- 
made” basis {i.e., policy coverage 
depends on whether the claim was 
reported when the policy was in effect). 
Other differences between policies 
depend on the nature of the available 
experience data. While some actuaries 
use “paid losses” (e.g., closed claims) to 
calculate experience levels, the majority 
use an “incurred loss" approach in 
which calculations are based on both 
pending or open claims and closed 
claims. 

The establishment of a typical 
hospital malpractice insurance premium 
includes three main steps. First, an 
overall state rate must be determined. 
The insurance company gathers 
statewide loss data from a past period, 
data which include allocated loss 
adjustment expenses (ALAE). Provision 
is then made for insurer expenses, 
including unallocated loss adjustment 
expenses (ULAE), and that amount is 
added to projected losses plus ALAE. 
The sum is then compared with the 
premium level that would be charged if 
current rates were to apply in the future, 
and any necessary adjustments are 
made. 

Second, the insurer determines how 
any indicated change in the statewide 
rate should be divided between the 
class of insureds. For example, hospitals 
are categorized as for-profit or not-for- 


profit. “Rate relativities,” which are 
based on nationally-derived loss ratios, 
are then applied to each category. 
Further distinctions may be made 
between geographical subdivisions on 
the basis of loss ratios. 

Third, each hospital receives its own 
experience rating. That rating is based 
on an institutional size weight and.a 
statewide or territorial weight. The 
experience data used are based on 
losses and ALAE. 

In contrast to the insurance industry, 
which establishes malpractice insurance 
premiums, the Secretary is charged with 
the responsibility of ensuring that 
Medicare pays no more than its fair 
share of provider premium costs. While 
section 1861(v){1){A) of the Act requires 
the Secretary to consider insurance 
industry practice in the course of 
developing reasonable cost 
reimbursement principles, the statute 
affords broad discretion as to whether 
to apply specific industry premium- 
setting practices to Medicare 
apportionment policy. Obviously, 
industry premium-setting practices do 
not address—much less mandate a 
particular result as to—the proper 
methodology for apportioning premium 
costs. 

Primarily because Medicare 
beneficiaries submit and are paid a 
disproportionately small share of 
malpractice claims, it is appropriate to 
apportion premium costs on a basis that 
accounts for this phenomenon. (See; 
section III.C., above.) As explained in 
the NPRM, we agree with the Court of 
Appeals for the District of Columbia 
Circuit that the 1979 malpractice rule's 
claims-paid formula satisfies the 
statutory requirements by definition, 
and that the formula is not arbitrary and 
capricious simply because it does not 
reimburse total premium cost in a 
manner that is tied explicitly to each 
component of total cost. 

However, in response to criticisms 
raised in the litigation of the 1979 
malpractice rule and in comments on the 
NPRM, we have decided to revise the 
claims-paid methodology in certain 
respects. The result is an apportionment 
policy that tracks more closely 
insurance industry premium-setting 
practices. Under this final rule, 
providers will be reimbursed on a 
separate basis for each main part of 
total premium cost. First, an 
administrative component of each 
provider's premium cost that is not 
identifiable to specific claims—including 
the insurer's fixed overhead expenses 
and a proportionate share of taxes and 
commissions—will be returned to the 
G&A pool and apportioned on a 
utilization basis. Although industry 
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premium-setting practices do not bear 
on how premium costs should be 
apportioned, this method of reimbursing 
the administrative element of premium 
cost, which is consistent with the 
program's pre-1979.apportionment policy 
and with the policy preferred by the 
provider industry, is a fair and rational 
way of apportioning the administrative 
component because Medicare patients 
and ’non-Medicare patients 
proportionately utilize the services 
underlying this part of total cost. (See, 
section IL.A:, above.) 

Second, each provider will be 
reimbursed separately for the risk 
component—including anticipated loss 
experience, ALAE, ULAE, and the 
remaining share of taxes and 
commissions—of total premium cost. 
The risk component will be apportioned 
on the basis of the adjusted national 
ratio and the individual hospital's 


- utilization rate. This is a fair and 


rational apportionment method because 
the services underlying the risk 
component are affected by losses and 
related risk activities and Medicare 
patients submit and are paid a 
disproportionately small share of 
malpractice claims. (See, sections II.A. 
and IIL.C., above.) 

The national ratio is an essential 
feature of the claims-paid methodology. 
While the insurance industry does not 
determine malpractice coverage on a 
claims-paid basis, it considers loss 
experience in each step of the premium- 
setting process. As explained above, 
experience data figure importantly in 
the determination of overall state rates. 
Nationally-derived loss ratios are used 
to determine the “rate relativities” that 
enable the insurer to distinguish 
categories of hospitals within a State 
and within geographical subdivisions of 
a state. Also, paid losses may be used to 
determine the experience rating of an 
individual provider. 

While insurance industry practice 
does not address the apportionment 
issue, we believe that use of the national 
ratio for reimbursing the risk component 
is rational because, unlike the pre-1979 
utilization method, it ensures that the 
program will pay only its fair share of 
this part of total premium cost. 
Moreover, our use of the national ratio 
for apportionment purposes is similar to 
the insurance industry's use’of rate 
relativities in the premium-setting 
process. A rate relativity is that part of 
the premium rate that accounts for a 
specific characteristic of the class of 
insureds (e.g., whether hospitals are for- 
profit or non-profit). Similarly, the 
national ratio is that part of the 
hospitals’ premium cost reimbursement 





Federal Register / Vol. 51, No. 62 / Tuesday, April 1, 1986 / Rules and Regulations 


that accounts for the Medicare 
program's disproportionately small 
share of claims filed and loss 
experience. The national ratio, like rate 
relativities, is based on nationally- 
derived loss ratios. 

The HCRIS data show that the ratio of 
Medicare losses to total losses is 11.8%. 
We have adjusted the national ratio to 
13.2% in order to account for the 
allocated loss adjustment expenses 
(ALAE) associated with paid claims and 
to include a share of unallocated toss 
adjustment expenses (ULAE) for those 
claims. The inclusion of amounts for 
ALAE and ULAE in the risk portion is 
consistent with how the industry 
determines state rates. Also, the 
industry experience rates each hospital 
on the basis of its losses and ALAE. 

Finally, use of the adjusted national 
ratio to scale the risk component to each 
hospital's own Medicare utilization rate 
ensures that Medicare will pay only its 
fair share of this part of total premium 
cost. Appertioning the risk element on a 
straight utilization basis is improper 
because the national ratio is more than 
three times lower than the national 
utilization rate and the average 
Medicare award is much lower than the 
average non-Medicare award. Also, 
ALAE is much lower for Medicare 
patients than non-Medicare patients 
and, relative to general hospital 
utilization, Medicare patients file fewer 
claims than non-Medicare patients. 
Scaling the risk component to each 
provider's utilization rate responds to 
this major disproportionality and 
ensures that Medicare providers will be 
reimbursed fairly for their premium 
costs, 

Comment: The NPRM confuses the 
terms “loss experience,” “risk-of-loss,” 
and “paid claims.” Paid claims represent 
the amounts paid to particular patients, 
which do not include administrative and 
other expenses associated with such 
claims. Loss experience includes paid 
claims and expenses allocated to such 
claims. Risk-of-loss is the prediction of 
future claims, which is not based on 
payment of past claims by patient type 
or facility. 

Response: it was not necessarily our 
intention in the preamble to the 
proposed rule to use the terms “‘paid 
claims,” “loss experience,” and “risk-of- 
loss,” in the manner used by actuaries. 
In fact, there is considerable variability 
in the insurance industry's use of these 
three terms. For example, the definition 
of “paid claims” suggested by the 
commenter is censisient with industry 
practice in New York but not in various 
other states where the term includes 
ALAE as well as amounts paid to ~ 
specific claimants. Taking into account 


variations in use within the insurance 
industry and among actuaries, it is our 
understanding that “paid claims” {or 
“paid losses”) means amounts paid to 
specific claimants and may or may not 
include associated administrative and 
other expenses. Similarly, “loss 
experience” typically means paid claims 
and open claims and may or may not 
include associated administrative and 
other expenses. And “risk-of-loss” 
usually means likelihood of future 
claims or losses. Unless otherwise 
indicated, we will use, in this final rule, 
the terms “paid claims,” “paid losses,” 
and “loss experience” interchangeably 
to refer to amounts paid to specific 
claimants. Our use of the term “risk-of- 
loss” will comport with the above- 
described definition used typically by 
the insurance industry and actuaries. 
Under this final rule, the risk component 
of total premium cost includes an 
amount for anticipated loss experience, 
in addition to amounts for the handling 
and defense of claims and losses. 

Comment: The insurance law treatise 
cited in the NPRM does not establish 
that premiums are related significantly 
to paid losses during the preceding five 
year period. The treatise states that 
premiums are based on predicted costs 
of future claims, together with 
administrative and other expenses. 

Response: As indicated in the NPRM, 
the treatise shows that premiums are 
significantly related to losses. The 
premium amount equals, in part, an 
amount proportionate to the expected 
cost of handling and meeting predicted 
future claims. This amount is 
determined partially on the basis of loss 
experience data at each step of the 
premium-setting process. As is also 
discussed in the NPRM, the remaining 
part of premium cost is an amount for 
administrative and other costs. 

a. Specific Alleged Deviations of the 
Claims. Paid Methodology from 
Insurance Industry Practices. 

Comment: The proposed rule ignores 
the fact that premium costs reflect 
expected cests in the upcoming period, 
not simply past costs. Premiums are 
calculated to be sufficient to cover 
future claims and related expenses. The 
claims-paid methodology mistakenly 
assumes that future malpractice losses 
may be determined by examining past 
malpractice claims. 

Response: The Medicare statute 
limits cost-based reimbursement to, 
inter alia, costs actually incurred by the 
provider for the benefit of Medicare 
patients. We recognize that the cost of a 
premium for the current period is based. 
in part, on an estimation of the probable 
cost of future claims and related 
expenses. However, as explained above, 
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experience less data, which reflect past 
costs, are used in each:step of the 
premium-setting process. 

Under this final rule, the 
administrative component of total 
premium cost will be apportioned on a 
utilization basis because Medicare 
patients do not under-utilize the 
particular subcosts (e.g., insurer fixed 
overhead expenses) that constitute that 
part of the total cost. Because Medicare 
patients under-utilize the risk 
component of total cost, however, we 
will reimburse that element on the basis 
of the hospital's own utilization rate and 
the adjusted national ratio. The national 
ratio, like the experience loss data used 
in the rate-setting process, reflects past 
costs. Unlike the insurance industry, 
however, we must apportion premium 
costs as accurately as possible, rather 
than predict future losses. The special 
apportionment basis for the risk 
component established by this final rule 
will ensure that the applicable statutory 
requirements are satisfied. (See, Section 
Ill. G., below.) 

Comment: The claims-paid 
methodology is irrational because, under 
insurance industry practices, an 
individual policyholder's loss 
experience over a five-year period is not 
a determinant of its own total premium 
cost or of parts of that cost (e.g., the 
anticipated future loss subcost). 

Response: As explained above, 
experience rating of individual providers 
is one step in the premium-setting 
process. Under this final rule, however, 
an individual provider's loss experience 
will not determine the apportionment of 
premium cost. The national ratio of 
Medicare losses to total losses will 
partially determine reimbursement of 
the risk component of total premium 
cost. It is necessary to use the adjusted 
national ratio to scale each hospital's 
utilization rate because Medicare 
beneficiaries file and receive a 
disproportionately small share of 
awards. While insurance industry 
practices are not dispositive of the 
apportionment issue, the industry uses 
experience loss data throughout the 
premium-setting process. Loss data for 
between three and five years are used in 
the establishment of the statewide rate 
and the various rate relativities. Since 
our use of the adjusted national ratio in 
this final rule is most like the 
establishment of rate relativities, it is 
consistent with insurance industry 
practice to base the national ratio on 
five years of loss data. Contrary to the 
commenter's assertion, the insurance 
industry’s-experience rating of 
individual hospitals — invariably based 
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on loss data for a five year period—is 
one determinant of premium cost. 

‘Comment: Premium rates are not 
based on the type of payor losses. 
Specifically, a provider's Medicare 
claims experience does not affect its 
premium costs. This explains why the 
HCRIS data show that similarly situated 
hospitals do not have lower premiums 
when Medicare utilization is higher. For 
the HCRIS data, the coefficient of 
correlation between Medicare 
utilization and premiums is positive, not 
negative. 

Response: Under this final rule, a 
provider's own loss experience history 
will not materially determine any part of 
its reimbursement for premium costs. 
(We recognize that a hospital's loss 
experience may contribute to the 
establishment of the HCRIS-derived 
national ratio, which, under this final 
rule, partially determines apportionment 
of the risk component of total premium 
cost. However, because the national 
ratio is based on data for more than 
5,000 hospitals for a five-year period, the 
experience of a specific hospital would 
have only a marginal affect on the 
national ratio.) Reimbursement for the 
risk component will be determined 
partially by the national ratio of 
Medicare losses to total losses. While 
insurers do not directly establish 
premiums on the basis of the age or type 
of insurance of claimants, they do 
experience rate each provider. Because 
Medicare beneficiaries submit and are 
paid fewer and smaller claims, the lower 
experience levels of providers with 
higher Medicare utilization rates will 
tend to be reflected in their experience 
rating plans and, ultimately, in their 
premium costs. Also, hospitals with 
higher Medicare utilization rates will 
receive greater rates of reimbursement 
under this final rule. Finally, we have 
responded in detail above (see, section 
IIIB.) to the commenter’s assertions 
regarding what HCRIS allegedly shows _ 
about the relationship between 
premiums and Medicare utilization. 

Comment: The individual provider 
characteristics most directly relevant to 
hospital malpractice insurance 
premiums are overall annual bed 
occupancy and outpatient utilization— 
not the provider's loss experience 
history. Also, factors unrelated to policy 
holder characteristics (e.g., the extent to 
which investment income offsets 
underwriting losses) strongly influence 
premium levels. Because premiums are 
determined largely on a utilization basis, 
the pre-1979 utilization method is a 
better means of apportioning premium 
costs. 

Response: The overall annual bed 
occupancy, outpatient utilization, and 


other characteristics (e.g., general 
liability) of the specific provider all 
figure in the “rating basis” used for the 
provider. But the rating basis is nothing 
more than a-description of the data that 
are collected and used for rate-setting 
purposes. As explained above, 
experience loss data figure importantly 
in each step of the premium-setting 
process. The commenter's assertion that 


. the individual hospital's loss experience 


is not directly relevant to premium cost 
is belied by the experience rating stage 
of the premium-setting process. 

While the rating basis used by an 
insurer may be determined largely on a 
utilization basis, the rate-setting process 
is much more complicated. For example, 
once the statewide rate is determined, 
nationally-derived loss ratios are used 
to calculate rate relativities in order to 
account for specific characteristics of 
different categories of insureds. Due to 
the extraordinary disparity between the 
national Medicare utilization rate and 
the national claims-paid ratio, among 
other reasons, it is necessary to scale, 
for purposes of apportioning the risk - 
component, the hospital's utilization rate 
by the national ratio. Thus, just as the 
largely utilization-derived rating basis is 
tempered in the rate-setting process, so 
it is necessary to scale the hospital's 
own Medicare utilization rate by the 
adjusted national ratio in the 
apportionment process. Moreover, the 
variables that underlie the utilization 


_method of apportionment (i.e., 


principally, payer shares) are 
fundamentally different from the 
utilization variables (e.g., annual overall 
bed occupancy) that bear on the rating 
basis used for ratemaking purposes. 

The extent to which investment 
income offsets underwriting losses is 
reflected in each stage of the rate-setting 
process. Although profit is attributable 
to risk-related activities, we have 
decided not to include an amount for 
profit in the premium breakdown 
established under this final rule. The 
profit derived from the investment of the 
premium precludes any need to include 
a subcost for profit in the premium 
breakdown. 

Comment: Risk exposure should be 
measured in terms of criteria such as 
institutional size, complexity of services 
offered, skill of physician and other 
medical staff, and the provider's risk 
management activities instead of on the 
basis of patient indemnities. 

Response: Measurement of the risk 
component of premium cost on the basis 
of the national ratio of Medicare losses 
to total losses and the hospital's own 
utilization rate enables us to accurately 
apportion this aspect of premium cost 
between program beneficiaries and non- 
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Medicare patients. As explained above, 
the insurance industry uses loss data in 
establishing a statewide rate and 
various rate relativities, in addition to 
experience rating individual providers. 
Notably, the industry does not use the 
criteria suggested by the commenter to 
set premium rates and costs. To the 
extent that institutional size is reflective 
of annual bed occupancy, it is taken into 
account in the underlying rating basis 
instead of the rate-setting process itself. 
Except for institutional size, the criteria 
suggested by the commenter are too 
vague and subjective to use as a basis 
for apportionment policy. While larger 
institutions may have a somewhat 
greater exposure to risk (but not 
necessarily a greater exposure per unit 
of service), the lack of a proven 
connection between institutional size, 
risk exposure, and Medicare utilization, 
precludes reliance, for apportionment 
policy purposes, on an institutional size 
measure of risk exposure. 

Comment: To set premiums for 
malpractice insurance, the insurer must 
assess two forms of risk that the insurer 
assumes by issuing the policy. 
Parameter risk is the risk that the 
ratesetter erroneously estimated either 
the likely number of occurrences or the 
average liability per occurrence. Process 
risk is the risk that, while the 
parameters were accurate, the actual 
number of occurrences and the average 
loss per occurrence during the policy 
period vary from the projection. The 
proposed rule assumes incorrectly that 
more than an insignificant portion of 
premium cost is attributable to the 
relative paid claims experience of 
Medicare and non-Medicare patients. In 
fact, because policies are not 
established on a claims-paid basis, such 
an apportionment could be effected only 
if separate policies were issued for the 
two groups of patients. This would 
require independent assessments of the 
parameter risk and process risk 
associated with each policy, and would 
result in an aggregate premium more 
costly than a single unified policy. 

Response: The comment bears 
primarily on abstract actuarial 
principles that may underlie, from a 
theoretical standpoint, the rate-setting 
process. However, neither parameter 
risk nor process risk is assessed 
explicitly in the rate-setting process. The 
practical relevance of the comment is to 
the question of the necessary profit 
margin for premium rates. Contrary to 
the commenter's assertion, the use of 
separate insurance policies is not the 
only means by which the differential 
claims-paid experience of providers 
could be apportioned. (See, section 
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IV.E., below, for a discussion of our 
reasons for not adopting the alternative 
of requiring separate insurance policies 
for Medicare and non-Medicare 
patients.) Instead, rate relativities that 
distinguish hospitals on the basis of 
their Medicare populations could be 
used. If the insurance industry were to 
explicitly use such rate relativities in the 
premium-setting process, the probable 
result-would be premiums, the 
investment of which would yield 
different profit margins per different 
hospital sizes. In any event, our concern 
is with the proper Medicare 
apportionment policy for premium costs, 
generally, and for the profit subcost, in 
particular. As explained above (see, 
section II.A.), we have determined that 
it is unnecessary to include a specific 
subcost for profit in the premium 
breakdown established under this final 
rule. 

b. The Relationship Between 
Insurance Industry Experience Rating 
Plans and the Claims-Paid 
Methodology. 

Comment: The most widely used 
experience rating techniques mitigate 
the influence of actual claims 
experience on premium cost. For 
example, insurance companies weight 
the amount of a given loss in accordance 
with the size of the institution. They also 
incorporate several years of experience 
in order to minimize the impact of 
claims fluctuations from year to year. 

Response: As explained above, the 
experience rating of the individual. 
hospital is the final step in the 
establishment of the provider's 
premium. By contrast, under this final 
rule, a hospital's premium cost 
reimbursement will be essentially 
unaffected by the provider's own loss 
experience. The adjusted national loss 
ratio will be the only claims-paid 
determinant of premium cost 
reimbursement. Similarly to how the 
industry uses rate relativities to modify 
the overall statewide rate, we will use 
the national ratio to scale the hospital's 
utilization rate in apportioning the risk 
component of premium cost. Because the 
national ratio is based on five years of 
experience for more than 5,000 hospitals, 
it-will not be significantly affected by 
fluctuations in the loss history of a given 
provider from year to year. As explained 
in the NPRM, in determining the 
national ratio, we weighted each group 
of sample hospitals by the number of 
beds in the universe relative to the 
number of beds in the sample hospitals. 
Also, under this final rule, 
reimbursement of the risk component of 
premium depends importantly on the 
individual hospital's utilization rate, 


while the administrative element is 
determined exclusively on a utilization 
basis. 

Comment: The insurance industry's 
use of experience rating plans to 
recognize past claims experience in 
premium-setting differs radically from 
the claims-paid apportionment 
methodology. Experience rating is made 
on an incurred loss basis, rather than a 
claims-paid basis, in order to use as 
much experience as possible in making 
the hospital-specific determination. In 
addition, an amount limitation is 
imposed, which is adjusted by a 
credibility factor that varies with 
hospital size. - 

Response: As explained above, the 
limited use of the claims-paid 
methodology in this final rule is more 
similar to the industry's use of rate 
relativities than experience rating. 
While it is true that most experience 
rating is done on an incurred loss basis, 
insurers may use a claims-paid 
approach. In any event, instead of 
setting insurance premiums, we are 
establishing an apportionment policy. 
The use of the claims-paid methodology 
is a preferable Medicare apportionment 
basis because there is no data base 
available on incurred losses that is 
comparable in relevance and reliability 
to HCRIS. It is unnecessary to introduce 
an amount limitation or a credibility 
factor because the national ratio is 
based on the loss experience of more 
than 5,000 hospitals over a five-year 
period. Also, we weighted each group of 
sample hospitals in HCRIS by the 
number of beds in the universe in 
calculating the national ratio. 

c. Other Specific Criticisms of the 
Claims-Paid Methodology. 

Comment: The claims-paid formula is 
irrational because it is based primarily 
on hospital-specific loss experience, 
which changes radically from year to 
year even though such changes are not 
reflected in premium rates. 

Response: Under this final rule, 
premium costs will not be apportioned 
on the basis of a hospital’s own loss 
experience history or the identity of any 
claimant. Thus, changes in an individual 
hospital's experience history from year 
to year will not affect its program 
reimbursement. 

Comment: Malpractice insurance is 
written primarily on an occurrence 
basis. Thus, contrary to the claims-paid 
formula, a claim arising in 1979 that is 
paid in 1982 is indemnified by the 1979 
policy—not the 1982 policy. Due to the 
long “claims tail” of malpractice claims, 
it makes no sense to apportion costs on 
a claims-paid basis when those costs 
are determined on the basis of 


occurrences in prior years. This 
mismatching of premiums and 
occurrences ignores the impact of rising 
Medicare utilization (and the related 
increasing risk of loss associated with 
Medicare patients) and results in cost- 
shifting to non-Medicare patients. 

Response: We recognize that most 
malpractice insurance policies are 
written on an occurrence basis. 
However, the insurance industry uses 
experience loss information throughout 
the premium-setting process. We believe 
that it is preferable to use paid losses 
(i.e., the national ratio) for apportioning 
the risk element of total premium cost. 
The alternative of using incurred losses 
must be rejected due to the 
unavailability of a reliable source of 
incurred loss data that distinguishes 
incurred Medicare losses from incurred 
non-Medicare losses. By contrast, 
HCRIS constitutes a highly reliable 
source of paid loss data for Medicare 
and non-Medicare patients. 

While there may be some difference 
of opinion within the insurance industry 
and among actuaries, our best 
information, based on the NAIC data, is 
that there is, on average, a 1.5 year 
claims tail of malpractice claims for 
Medicare patients and 2.5 year claims 
tail for non-Medicare patients. This final 
rule takes account of the claims tail by 
relating the adjusted national Medicare 
malpractice loss ratio (i.e., the “R” term - 
in the scaling factor formula) to both the 
national Medicare utilization rate as 
adjusted for the claims tail for Medicare 
patients (i.e., the “U,” term in the scaling 
factor formula) and to the national 
Medicare patient utilization rate as 
adjusted for the claims tail for non- 
Medicare patients (i.e., the “U2” term in 
the scaling factor formula). By taking 
account in the formula of the different 
claims tails for Medicare and non- 
Medicare patients, the scaling factors, 
used to determine reimbursement of the 
risk component, will reflect the impact 
of rising Medicare utilization and the 
related increasing risk of loss associated 
with Medicare patients. 

Comment: Hospital malpractice 
events are so rare and so variable that 
measures of average claims are a 
statistically unreliable basis for 
apportioning premium costs. With 
respect to frequency of claims, the 
National Association of Insurance 
Commissioners (NAIC) found that there 
was about one claim per hospital per 
year and that only about one in three 
hospitals per year paid an award. (See, 
NAIC, Medical Malpractice Closed 
Claims, 1975-78, Final Compilation, 
Table 2-3, p. 41. See also National _ 
Center for Health Statistics, “Utilization 
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of Short Stay Hospitals: Annual 
Summary for the United States, 1979," 
December 1981, p. 51.) Of course, if these 
results were limited to the number of 
claims paid to Medicare beneficiaries, 
then the incidence of malpractice events 
would be reduced much further. While 
hospitals average one claim per year, 

- the frequency distribution of those 
claims over several years would be 
determinative of whether the proposed 
rule overstated or understated an 
individual hospital's loss experience- 

The commenter stated further that the 
statistical problems caused by the rarity 
of malpractice episodes are 
compounded by the large variability of 
the amounts of paid claims. For 
example, 63% of hospital claims in the 
NAIC study resulted in no payment and 
another 8% resulted in awards of less 
than $1,000. The total indemnity of this 
71% of total claims studied averaged $50 
per claim or less than 1% of the 
hospitals’ total indemnity. At the other 
extreme, 1% of the paid claims were for 
$100,000 or more each, averaging over 
$275,000 and accounting together for 
more than one-half of the hospitals’ total 
indemnity. Thus, neither the average 
indemnity per claim. ($6,180) nor the 
average for only paid claims ($16,438) is 
illustrative of the amount of awards at 
the extremes. (See, NAIC, Medical 
Malpractice Closed. Claims, 1975-78, 
Final Compilation. p. 41.) 

The commenter also asserted that 
while averaging awards over a five year 
period for providers throught the United 
States may attenuate some of this 
variability, it alsa introduces additional 
sources of variability. For example, 
there have been marked changes over 
time resulting from the trend toward 
larger and larger awards and from 
inflation. Similarly, there are great 
differences among the states regarding 
paid claims per 100 hospital beds 
(ranging from 0.03 to 0.66 over four 
years) and with respect to average 
indemnity (ranging from $1,647 to 
$224,000). (See, NAIC, Medical 
Malpractice Closed Claims, 1975-78, 
Final Compilation, p. 127.) If this kind of 
analysis were pursued separately for 
Medicare patients and fer others, where 
the frequencies are smaller, the 
variability would be much greater. Thus, 
the commenter concluded, the effect of 
broadening of time and place, inherent 
in the proposed rule's national ratio, is 
to increase the danger of error and 
inequity in trying to infer an appropriate 
basis for apportioning the premium costs 
of a given hospital. 

Response: Under this final rule, the 
loss experience history of a specific 
hospital will have no significant effect 


on its premium cost reimbursement. 
Thus, from the standpoint of the 
individual provider, the alleged 
infrequency and variability of 
malpractice claims do not detract from 
the validity of this final rule. 

The adjusted national ratio will be 
ore determinant of a hospital's 
reimbursement for the risk component of 
total premium cost. The other major 
factor will be the provider's Medicare 
utilization rate. While the relative 
frequency and variability of claims 
might pose problems in the rate-setting 
process, they do not do so in the 
apportionment context. For example, the 
differences in frequency and award size 
among the states cited by the 
commenter would be relevant to the 
establishment of overall statewide rates. 
But our use of the national ratio to scale 
the provider's utilization rate is similar 
to the modification of statewide rates 
through the use of rate relativities. Rate 
relativities are based on nationally 
derived loss ratios and do not take 
account of the relative frequency and 
variability of claims. Moreover, any 
significant disparities that might be 
caused by the national ratio will be 
ameliorated by the inclusion of the 
provider's utilization rate in the scaling 
factor formula, used for apportioning the 
risk component of total premium cost. In 
addition, as was shown in a table above 
(see, section IIL.C.), the year-by-year 
ratios of Medicare losses to total losses 
is very stable. This supports the 
credibility of the national ratio, even 
though malpractice claims may be 
relatively rare events for a given 
provider. 

Comment: The claims-paid formula is 
irrational because the use of an 
individual hospital's five-year loss 
experience as the exclusive 
apportionment criterion violates three 
fundamental actuarial principles. First, 
the formula is not based on “‘credible”’ 
data insofar as one hospital's five-year 
loss experience is not a sufficiently large 
data base to make an accurate 
apportionment. (One commenter stated 
that at least 1,082 claims of relatiyely 
uniform size would be required for full 
credibility, while a much larger number 
of claims would be necessary given the 
great variability in award amounts. 
Another commenter indicated that 683 
claims would be necessary, and that a 
much larger sample would be needed to 
ensure that claim dollars are within 7.5% 
of the true value.) Second, the formula’s 
data base is not “mature” because it 
fails to reflect accurately the true 
conditions of the period from which the 
data are derived. For example, a 1983 
report of 1982 loss data is not mature 
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because very few of the claims from that 
period have been asserted, much less 
paid. Third, the formula’s data base is 
not “accurate” because, for example, 
data on the 1976-80 period will partially 
reflect claims that arose well before 
1976. Such pre-1976 claims would. be 
inaccurate because they would fail to 
reflect the myriad of economic, medical, 
and legal changes that affect payment 
amounts in accordance with exactly 
when the incident arose and the claim 
was paid. 

Response: Under this final rule, a 
hospital's own five-year loss experience 
will not be determinative of its 
reimbursement for premium costs. Thus, 
the commenter’s assertions about the 
alleged lack of credibility, maturity, and 
accuracy of loss experience are largely 
irrelevant under this final rule. There 
simply is no need, under this rule, to 
collect the type or volume of hospital- 
specific data discussed by the 
commenter. While the risk component of 
total premium cost will be partially 
based on the national ratio of Medicare 
losses to total losses, the HCRIS data 
used to establish the revised national 
ratio clearly are a credible data base. 
The national ratio is based on the loss 
experience of more than 5000 hospitals 
over a five-year period. As explained 
above, the ratio of Medicare losses to 
total losses is approximately the same 
over the span of the HCRIS data. 

We reject any suggestion that the data 
underlying the national ratio are not 
mature. The commenter assumes 
erroneously that the occurrence basis of 
insurance coverage is the sole proper 
means to evaluate the maturity of the 
data underlying the national ratio. We 
believe that the use of a claims-paid 
term in the sealing factor formula is, 
given the inclusion of a term 
representing the individual hospital's 
own utilization rate, a preferable basis 
for establishing this part of our 
apportionment policy. While the 
national ratio could theoretically be 
established on an incurred loss basis, 
there is no reliable data base available 
that distinguishes Medicare from non- 
Medicare experience on an incurred loss 
basis. Under the claims-paid approach, 
which underlies the national ratio, the 
fact that not all claims incidents were 
reported for a given period does not 
detract from the accuracy of the data 
underlying the new ratio. Since the 
national ratio is, by definition, the 
national average of Medicare losses to 
total losses, the maturity of the 
underlying data must be judged on a 
claims-paid basis. 

Finally, for largely the reasons set 
forth above with respect to the maturity 
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issue, we reject the assertion that the 
data underlying the national ratio are 
not accurate. The commenter mistakenly 
assumes that the incurred loss approach 
is the only valid means of implementing 
an apportionment policy. Under the 
claims-paid approach, the fact that a 
claim arose.during a period preceding 
the five-year period used to determine 
the national ratio does not detract from 
the accuracy of the data underlying the 
ratio. Moreover, the accuracy of our 
approach to apportioning the risk 
component is bolstered by the inclusion 
in the scaling factor formula of terms 
that represent the claims tails for 
Medicare and non-Medicare patients. 

Comment: The tables produced by 
HCFA on May 7, 1985, which formed the 
basis for the revised national ratio, 
show that paid claims by individual 
providers are not a significant 
determinant of premium cost. Table 2 
contains the number of beds by census 
divisions while Table 4 lists Medicare 
paid claims data and total paid claims 
data. The West South Central census 
division for 0-99 beds shows the 
average premium to be $50 per bed 
($1,314,840/26,138). The Pacific census 
division for 500+ beds shows the 
average total premium to be $5,750 per 
bed ($51,047,245/8,878). These figures 
highlight the variation in premium cost 
per state. They also undermine the 
quality of the HCRIS data since such 
wide variations in insurance cost per 
bed are impossible, especially on a 
regional basis. 

Response: We recognize that hospital 
malpractice insurance premiums vary 
significantly among states and 
geographical subdivisions of states. But 
our concern is with the proper Medicare 
apportionment policy for premium costs, 
and not with the premium-setting 
process itself. Moreover, the rate 
relativity and experience rating steps of 
the premium-setting process are not 
predicated on statewide rates or rates 
within states. Our use c* the national 
ratio to apportion the risk component of 
premium cost is, as explained above, 
similar to the use of nationally-derived 
rate relativities and is necessary to 
account for the great disparity between, 
among other things, Medicare utilization 
and paid losses. 

The commenter has incorrectly 
applied the tables prepared by HCFA 
and reached an erroneous conclusion. 
The commenter apparently calculated 
the value of total paid claims per bed for 
the HCRIS file, using two census 
division bed size categories from our 
Table 4, and presented the resulting 
values as average premiums per bed. 
The conclusion that the results 


undermine the value of the HCRIS data 
by showing implausible variation in 
premium cost is incorrect since the 
numbers calculated are not premium 
cost. 

In fact, the HCRIS data on premium 
costs for the census division hospital 
size cells that are discussed by the 
commenter show quite plausible 
variation. Average malpractice expense 
per bed for West South Central census 
division hospitals of 0-99 beds equals 
$257 ($6,710,151/26,138). Average 
malpractice expense per bed for Pacific 
census division hospitals of 500+ beds 
equals $1,267 ($11,250,189/8,878). This is 
a plausible five-to-one variation in 
contrast to the commenter's incorrectly 
calculated one hundred-to-one variation. 

Comment: Malpractice insurance 
premiums vary widely among states and 
within a state. Yet there is no direct 
correlation between premiums, paid 
losses, and Medicare utilization. For 
example, Florida has a very high patient 
utilization rate of approximately 70%, 
along with some of the highest premium 
rates in the country. 

Response: There obviously are 
differences in malpractice premiums 
among states and within a state. 
Because premiums are based partially 
on the experience rating of individual 
hospitals, and on nationally-derived rate 
relativities, any attempt to compare a 
state's overall Medicare utilization rate 
with its overall premium levels is 
necessarily inconclusive. Due to the 
experience rating of individual 
providers, along with the fact that 
Medicare beneficiaries submit and are 
paid fewer and smaller claims than non- 
Medicare patients, providers with high 
utilization rates should incur premium 
costs that are proportionately lower. 
The level of experience and claims 
environment within a state can be so 
adverse that the overall state rate is 
much higher than in other jurisdictions. 
This does not mean, however, that 
within such a state a hospital with high 
Medicare utilization will not, on 
average, tend to have better rates than a 
hospital with a lower utilization rate. 
Also, providers with higher utilization 
rates will receive proportionately 
greater Medicare reimbursement under 
this final rule. 


2. The Components of Malpractice 
Insurance Premium Cost 


a. The Risk Component of Total 
Premium Cost. 

Comment: HCFA states in the NPRM 
that loss experience is the largest single 
item in the total cost of the premium. 
The agency's discussion of this issue is, 
according to the commenters, erroneous 
in the following respects: (1) The data 
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from A.M. Best, which is discussed in 
the NPRM, does not segregate hospital 
malpractice from all other types of 
medical malpractice insurance. (2) There 
is no evidence that loss payment as a 
percentage of total premium cost has 
increased between the 1979 rulemaking 
and the current rulemaking. (3) The A. 
M. Best data, along with the rate filings 
of the two Maryland insurers, treat 
losses (i.e., paid losses) and loss 
adjustment expenses as a single item, 
and thus are incommensurable with the 
proposed rule which is based solely on 
paid losses. (4) The HCRIS data show 
that paid losses (i.e., $167,811,969) are 
only 33.5 percent of total premiums (i.e., 
$500,672,422)—between one-half and 
two-thirds less than the estimates made 
in the NPRM. Thus, HCRIS confirms the 
findings of the Rand study, cited in 
comments on the 1979 rule, that claims 
payments account for only 35 percent of 
total premium cost. (5) It is probable 
that the HCRIS ratio of losses to 
premiums is even lower than 33.5 
percent for the preceding four years. 
HCRIS shows that the total paid claims 
for the five-year period was $549.8 
million, of which $167.8 million in losses 
stemmed from the final year—the only 
year for which there is HCRIS data on 
premiums. Thus, the annual average of 
paid claims for the four prior years was 
only $95.5 million, a figure low enough to 
suggest a ratio of paid claims to losses 
that is significantly below 33.5 percent. 
HCFA should review the cost reports for 
the prior four years in order to 
determine total premium costs for each 
year, along with the ratio of losses to 
premiums for each year. 

Response: We continue to believe that 
the portion of total premium cost related 
to losses is the largest single part of 
total premium cost, and that claims 
handling expense (or “loss adjustment 
expense”) is the second largest part of 
total cost. Under this final rule, the risk 
component—$91.5 percent of total cost— 
includes amounts for losses {i.e., 
anticipated loss experience) and for 
claims handling expense (i.e., ALAE and 
ULAE), in addition to a share of taxes 


. and commissions. 


Our response to the commenter’s 
specific criticisms of the NPRM 
discussion of the relationship between 
the risk component and total premium 
cost, is as follows: (1) As stated in the 
NPRM, the A.M. Best data are aggregate 
data for all types of malpractice 
coverage. The widely varying estimates 
of the relationship between the risk 
portion and total premium cost are 
attributable to the different types of 
insurers that write policies and to how 
different insurers define various 
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expenses. As explained above (see, 
section.II.A.), our best estimate, which is 
not based on the A.M. Best data, is that 
the risk.component is 91.5 percent of 
total premium cost. (2) The 1979 
rulemaking included estimates that loss 
experience accounts for between 30 
percent and 60 percent of total premium 
cost, whereas the sources cited in the 
current rulemaking suggested that losses 
were between 70 percent and over 100 
percent of total cost. (3) Under this final 
rule, our calculation of the risk 
component of total prenrium cost 
includes ALAE and.ULAE, in addition to 
anticipated loss experience, and a share 
of taxes and commissions. (4) The 
HCRIS malpractice loss data reflect 
reported paid or closed claims. In 
determining the proper amount for the 
anticipated less subcost of the premium, 
most insurers consider reported open 
and closed claims. Our best information 
is that the subcost for anticipated loss 
experience is approximately 55 percent 
of total premium cost. (Because: of profit 
generated by investment of the 
premium, the insurer generally makes 
provisions for losses in the amount of 55 
percent of total cost even though losses 
may reach levels as high as 75 percent 
of total cost. The investment income, 
together with the anticipated loss 
subcost, enables the insurer to cover all 
losses and make a profit.) Any 
divergence between our determination 
about the percentage relationship 
between anticipated losses and total 
premium cost and what HCRIS shows 
about the ratio of paid losses to 
malpractice premium expense 
presumably stems from two facts. First, 
our determination of anticipated loss 
experience includes both open and 
closed claims whereas HCRIS includes 
only closed claims. (As explained 
above, the difference between the 
HCRIS claims-paid data and the 
incurred losses approach used by most 
insurers does not detract from our use of 
the HCRIS datz to esfablish the national 
ratio. HCRIS is a highly retiable 
information source, which, in the 


absence of an equally reliable database — 


for incurred losses, is a more than 
adequate basis for determining the 
national ratio of Medicare losses.to 
tota1 losses.) Second, as explained 
above (see, section HI.C.3.), the HERIS. 
measure of malpractice premium 
expense contains costs (e g., 
deductibles, copayments, excess losses, 
associated direct costs, and various non- 
reimbursable costs} in addition to what 
the insurance industry considers to be 
prentium cost. While some of these 
excess costs (e.g., deductibles, 
copayments, and excess losses) would 


aiso be reported in HCRIS as a loss, 
other excess costs (e.g., associated 
direct costs and .non-reimbursable 
premiums, self-insurance fund 
contributions, and losses) would be 
reported with malpractice insurance 
expense but not as a loss. Finally, this 
final rule reflects our determination that 
the risk portion of total premium cost is 
based on expenses (e.g., ALAE) other 
than loss experience. In calculating that 
the risk component is 91.5 percent of 
total cost, We have included these 
various risk-related expenses along with 
an amount for anticipated. (5) As 
explained in response to the - 
immediately preceding paragraph of this 
comment, our determination of the ratio 
of anticipated losses to total premium 
cost is based on open and closed claims 
in comparison with the insurance 
industry’s measure of premium cost. 
There is no need to examine the cost 
reports for prior years to determine the 
percentage relationship between paid 
losses and malpractice premium 
expense because we have been able to 
establish independently the proper 
breakdown between the administrative 
component and the risk component 
(including anticipated loss experience) 
of total premium cost. 

Comment: The Department's 
assumption that the lower life 
expectancy and reduced earning power 
of Medicare beneficiaries results in 
lower average claim costs applies only 
to a segment of claim costs. While the 
assumption may be true with respect to 
income loss on permanent disabilities, it 
is not obvious that the medica! costs 
associated with permanent disabilities 
will be lower. Moreover, any reduction 
in average claim costs for permanent 
disabilities would likely be offset by one 
of the following sources of higher claim 
costs for Medicare patients: (1) 
Temporary disabilities for Medicare 
claimants are likely to be more frequent, 
to be of longer duration, and to generate 
higher medical costs than for other 
claimants because recuperative powers 
decline with advancing age. (2) If 
average claim costs are lower, then 
claims likely will be settled more 
frequently and more quickly. Thus, 
Medicare claims would result in higher 
relative settlement expenses since 
insurers pay lawyers and claims 
adjusters by the hour, and not on a 
contingent fee basis. (3) The propensity 
of Medicare patients to settle their 
claims more quickly would leave the 
insurance company with less investment 
income. Thus, greater loss adjustment 
costs and. lower investment income 
would tend to even out any differences 
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in average claim amounts between the 
elderly and others. 

Response: The commenter's 
hypotheses are not a sound basis for 
formulating apportionment policy 
because they are, for the most part, 
unsupported by empirical evidence. We 
know of no studies distinguishing the 
frequency, duration, and cost of 
temporary disabilities from permanent 
disabilities for Medicare claimants. 
Similarly, there is no evidence 
distinguishing income loss and medical 
costs associated with permanent 
disabilities for Medicare claimants. In 
any event, HCRIS shows that the 
national Medicare hospital patient 
utilization rate is more than three times 
greater than the national ratio of 
Medicare losses.to total losses. 
Regardless of whether this 
extraordinary disparity is attributable to 
costs associated with permanent 
disabilities or temporary disabilities, or 
to income loss or medical costs 
associated with permanent disabilities, 
we must adopt an apportionment policy 
that takes into account the disparity. 
Similarly, our new policy must take 
account of the results of our analysis of 
the NAIC data, which shows that, 
relative to non-Medicare patients and 
the whole patient population, the 
average Medicare indemnity is much 
lower; that Medicare patients have 
lower average ALAE; and that Medicare 
patients file fewer claims relative to 
utilization. 

While the evidence shows clearly that 
Medicare patients submit and are paid 
fewer and smaller claims than non- 
Medicare patients (see, section III.C., 
above), we agree that there may bea 
weak correlation between ALAE 
(including settlement expenses) and the 
amount of a given loss. Because of this 
weak correlation, the ALAE per paid 
claim, as contrasted with the average 
ALAE dollar amount, may be relatively 
higher for Medicare beneficiaries than 
for non-Medicare patients. As explained 
above (see, section II.A.), these 
considerations were taken into account 
when we adjusted, based primarily on 
the NAIC data, the national ratio to 
account for the greater ALAE and ULAE 
per claim that is incurred by Medicare 
patients. 

Although the NAIC data indicate that 
Medicare claims are closed more 
quickly than non-Medicare claims, any 
relative decrease in investment income 
would be insignificant since the NAIC 
data also show that, as an offsetting 
factor, the average ALAE dollar amount 
is smaller for Medicare patients than 
non-Medicare patients. In any event. 
any arguable decrease in investment 
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income would be negated, for purposes 
of establishing the proper apportionment 
policy, by the greater than three-to-one 
ratio between Medicare utilization and 
paid losses. 

Comment: The proposed rule is based 
on the unfounded and unsupported ~ 
assumption that Medicare patients use 
malpractice insurance only to the extent 
that Medicare claims are paid. 

Response: As explained in the 
preamble to the proposed rule and 
elucidated further in our response to 
comments, we have determined that 
Medicare patients under-utilize the 
major part of premium cost, a fact which 
necessitates that the risk component of 
total cost be apportioned on the special 
basis set forth.in this final rule. By 
contrast, we will apportion on a 
utilization basis the general fixed 
insurer overhead expenses that 
constitute, along with a share of taxes 
and commissions, the administrative 
component of total premium cost, 
because Medicare patients do not 
under-utilize these subcosts. The final 
rule clearly assumes that Medicare 
patients use all of the services 
underlying premium cost since the rule 
explicitly reimburses all parts of that 
cost. 

b. The Administrative Component of 
Total Premium Cost. . 

Comment: It is inappropriate to use 
paid claims ratios to directly apportion 
that part of the insurance premium that 
represents fixed administrative and 
other costs. These fixed costs are not 
directly related to losses incurred by a 
hospital due to claims attributable to 
particular patients. 

Response: Under this final rule, the 
administrative component of total 
premium cost will be apportioned on a 
utilization basis instead of on a claims- 
paid basis. (See, section II.A., above.) 

Comment: The large proportion of 
hospitals that self-insure is a reflection 
of the importance of non-claim costs in 
the premium breakdown. By making 
payments to reserves for possible claims 
in lieu of purchasing premiums from 
outside insurers, self-insured hospitals 
expect to reduce their non-claim costs. 
The rarity of malpractice claims, 
together with the self-insured's use of 
sophisticated risk management 
techniques, means that they can largely 
determine their own malpractice 
experience. 

Response: We fully recognize that 
non-claim costs figure importantly in 
total premium cost. Under this final rule, 
the administrative part of total 
malpractice insurance cost {i.e., whether 
payments for the purchase of a premium 
or contributions to a self-insurance 
fund) is reimbursed on a utilization 


basis. The risk component includes non- 
claim costs that are related to risk 
activities and the national ratio has 
been adjusted to account for the non- 
claim costs represented by ALAE and 
ULAE. 

Comment: The 1979 rulemaking 
record indicates that loss payment 
constitutes between 30 percent and 60 
percent of total premium cost. Thus, the 
proposed rule would not reimburse 
between 40 percent and 70 percent of 
total cost, including, for example, the 
cost of successfully defending a claim. 
The proposed rule also ignores discrete 
costs for various administrative 
expenses that are part of total premium 
cost. 

Response: Under this final rule, all 
hospitals will be reimbursed on a 
separate basis for the two main parts of 
total premium cost. For example, 
defense costs will be included in the risk 
component, which is apportioned in 


‘accordance with the provider's own 


utilization rate and the adjusted 
national ratio. Administrative expenses 
wil! be apportioned on a utilization 
basis. 

Comment: Even if Medicare paid 
claims are disproportionately low, 
insurers incur other expenses besides 
claim costs that are not proportionately 
lower. Thus, the claims-paid 
apportionment ratio will be too low, 
even if it were correct with respect to 
claims cost. The Department's statement 
in the NPRM that Medicare beneficiaries 
under-utilize the other, non-loss 
elements of total premium cost (e.g., 
claims processing, risk management, 
legal fees, etc.) is based solely on the 
Westat Study, which is an unreliable 
data base. 

Response: Under this final rule, the 
non-risk, administrative component of 
total premium cost is 8.5 percent of total 
cost while the risk component is 91.5 
percent of total cost. The administrative 
component consists of the following 
discrete costs: general fixed overhead 
expenses of the insurer and a share of 
taxes and commissions. Because the 
administrative component of premium 
cost is at most, only slightly affected by 
losses and associated risk activities, we 
have decided to return this element of 
total cost to the G & A pool and 
apportion it on a utiization basis. 

By contrast, the expenses that 
constitute the risk component (i.e., 
anticipated loss experience, ALAE, 
ULAE, and the remaining share of taxes 
and commissions), are significantly 
affected by losses and associated risk 
activities. Our analyses of HCRIS and 
the NAIC data, among other reasons, 
have convinced us that Medicare 
patients submit and are paid fewer and 


11175 


smaller claims than non-Medicare 
patients. (See, section IHI.C., above.) 
Thus, it is necessary to apportion the 
risk component on a special basis that 
accounts for: the greater than three-to- 
one disparity between the national 
Medicare utilization rate and the 
national Medicare loss ratio; the smaller 
average award size for Medicare 
patients; the lower rate of claims filed 
relative to utilization for Medicare 
patients; and the lower average ALAE 
for Medicare patients. 

Comment: One commenter stated that 
there is no support for the statement in 
the preamble to the proposed rule that 
Medicare beneficiaries under-utilize the 
significant parts of premium. cost 
besides loss experience, and that these 
other elements were over-reimbursed 
under the utilization method. 
Specifically, there is no support for the 
following NPRM statements about these 
other elements of premium cost: (1) The 
expense of claims handling increases 
with the number of claims rather than 
their amount. Proportionally, the claims 
handling expense may be higher if the 
amount is smaller. (2) Medicare 
claimants are less likely to litigate their 
relatively small claims, and thus their 
defense costs are lower. 

Response: The term “claims handling 
expense” (or “loss adjustment expense”) 
refers to ALAE and ULAE. In addition to 
defense costs attributable to specific 
claims (i.e., ALAE), claims handling 
expense includes the general overhead 
costs incurred in maintaining a claims 
department (i.e., ULAE). Various factors 
may affect claims handling expense. A 
higher incidence of claims filed requires 
more personnel to handle the claims. 
Typically, an insurer will spend more 
money to defend a large claim (e.g., $1 
million) than a small one (e.g., $5,000). In 
general, the longer it takes to settle a 
claim, the greater the claims handling 
expense. The NAIC data show that 
defense costs (i.e., ALAE) per average 
Medicare claim are lower than for non- 
Medicare claims. These results may 
stem from a disinclination on the part of 
Medicare patients to litigate their 
relatively small claims. (By contrast, the 
NAIC data also show that the ratio of 
ALAE to losses for Medicare patients is 
higher than the corresponding ratio for 
non-Medicare patients. This fact, 
together with our determination that a 
similar relativity applies to ULAE, 
explains why we adjusted the national 
ratio from 11.8% to 13.2%.) 

Comment: A study by the California 
Hospital Association and California 
Medical Association showed that the 
incidence of claims that would be 
reimbursed under a no-fault malpractice 
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system increased with advancing age. 
(See, Report on the Medical Insurance 
Feasibility Study, sponsored jointly by 
the California Medical Association and 
California Hospital Association (1977), 
p. 52.) Thus, even if there were a decline 
in severity of incident and cost per 
incident with advancing age, this may 
be offset by an increase in frequency of 
incidents. 

Response: The study relied on by the 
commenter is not reliable because it 
fails to distinguish incidents involving 
hospitals from incidents involving 
physicians. As described above (see 
section III.C.), our analysis of the NAIC 
data shows that, measured against 
hospital utilization, Medicare patients 
submit fewer malpractice claims than 
non-Medicare patients. 


3. The Purpose of Hospital Malpractice 
Insurance 


Comment: Taken to an extreme, the 
claims-paid methodology would destroy 
the basic purpose of insurance, which is 
to protect the insured from catastrophic 
loss in a manner that does not require 
expensive actions, such as adopting 
highly unproductive and costly 
techniques to minimize exposure to loss 
and maintaining liquid contingency 
reserves to pay uninsured claims. If 
premiums were quickly and fully 
adjusted to reflect the insured’s loss 
history, the policyholder would end up 
“reimbursing” the insurer for paid 
claims. Since policyholders would reject 
such an approach, industry premium- 
setting practices represent a middle 
ground between ignoring loss 
experience and fully adjusting premiums 
on that basis. 

Response: We reject the commenter’s 
assumption that Medicare 
apportionment must reflect exactly 
industry premium-setting practices. In 
any event, our apportionment policy will 
be based on the nationally-derived 
national ratio and the Medicare 
utilization rate of specific hospitals. This 
is similar to how premiums are based, in 
part, on nationally-derived rate 
relativities, and the experience rating of 
specific providers. Because this final 
rule does not make premium cost 
reimbursement contingent on a specific 
hospital's own loss experience history, 
the rule is in no way modelled on 
policyholder “reimbursement” to the 
insurer of paid losses. While the new 
rule takes loss experience (i.e., the 
national ratio) into account, it is not 
based exclusively on paid claims. Thus, 
there is no reason to believe that this 
policy will undermine the function of 
insurance. 

Comment: The proposed rule obscures 
the crucial difference between the risk 


of loss and losses, and reveals a failure 
to understand the function of 
malpractice insurance. From the 
standpoint of the insurer and the 
hospital, malpractice insurance 
indemnifies the hospital against the risk 
of loss, which is an uncertain but current 
cost of patient care. The proposed rule is 
predicated solely on loss experience, 
which, by definition, occurred in the 
past. The importance of this error is 
highlighted by the fact that the recent 
increase in premiums stems from the 
lack of a sound basis for estimating the 
risk of loss—not from an increase in 
paid claims. Similarly, the proposed rule 
ignores the fact that insurance is an 
integral part of the hospital's overall risk 
management program, which is 
instituted to minimize the risk of loss 
and any actual losses, and which is 
undertaken on an institution-wide basis 
that benefits all patients equally. 

Response: We recognize that 
malpractice insurance is a current cost 
of patient care. Under this final rule, the 
administrative component of this cost 
will be apportioned entirely on a 
utilization basis. Besides being tied to 
the individual hospital’s utilization rate, 
the risk component will be reimbursed 
on the basis of the adjusted national 
ratio of Medicare losses to total losses. 
While the risk portion of total premium 
cost will include reimbursement for 
anticipated loss experience, it also will 
include amounts for other risk-related 
subcosts (e.g., ALAE and ULAE). These 
features of this final rule, together with 
the inclusion of utilization factors and 
the adjustment of the national ratio to 
account for ALAE and ULAE, mean that 
the new rule obviously is not predicated 
solely on past experience. Moreover, 
while malpractice insurance is a current 
cost incurred largely to indemnify future 
losses, that cost is based importantly on 
loss experience data at each step of the 
premium-setting process. Our use of the 
adjusted national ratio to partially 
determine Medicare program 
reimbursement enables us to distinguish 
the relative risk of loss of Medicare and 
non-Medicare patients, which is similar 
to insurance industry use of loss 
experience data to develop rate 
relativities. 

Increases in losses, misestimations of 
prior premiums, and national trends in 
the frequency and severity of claims 
exemplify the factors that determine 
premium increases. The commenter's 
assertion that the lack of a sound basis 
for estimating future losses accounts for 
premium increases is contrary to 
accepted insurance industry practice 
and actuarial principles. 

Of course, we recognize that 
malpractice insurance is but one part of 
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an overall risk management program 
that is pursued by many hospitals. For 
example, besides purchasing insurance, 
a hospital might use non-slip wax in 
order to minimize the risk of future loss. 
But the fact that malpractice insurance . 
may be only one part of a provider's 
comprehensive risk management 
program is not dispositive of the 
Medicare apportionment issue. 

To the extent the commenter’s 
assertion addresses our apportionment 
policy for specific risk management 
activities, two responses are in order. 
First, if an insurer's safety engineer 
visits a hospital in an attempt to help 
the provider minimize its risks, then the 
insurer's activities would be accounted 
for in its general fixed overhead 
expenses that, under this final rule, are 
recognized as part of the administrative 
component of total premium cost and 
apportioned on a utilization basis. 
Second, the cost of the hospital's own 
risk management activities will be put in 
the G & A pool and apportioned on a 
utilization basis. 

Comment: While it is conceded in the 


-NPRM that malpractice insurance is of 


general benefit to a provider and all of 
its patients, the agency concludes that 
this is irrelevant to the question of the 
proper policy for apportioning premium 
costs. This argument is circular because 
it assumes that there is some 
disproportion favoring non-Medicare 
patients in the general benefit of 
insurance. 

Response: We do not believe that the 
general benefit theory of the purpose of 
malpractice insurance is irrelevant to 
the apportionment policy issue. Rather, 
our position is that general acceptance 
of the theory does not mean that a 
policy based partially on claims-paid 
experience violates the cross- 
subsidization proscription of section 
1861(v)(1)(A) of the Act. Conversely, 
while malpractice insurance may 
generally benefit the provider and all of 
its patients (including Medicare 
patients), this does not mean that the 
utilization method by itself is the best 
means of apportioning premium costs. 

Indeed, when a single enterprise 
conducts two activities, one of which 
creates a higher liability risk than the 
other, it is entirely appropriate to 
apportion the liability insurance 
premium among these activities 
according to the degree of risk that each 
creates—even though the entire 
enterprise benefits from the asset 
protection that liability insurance 
affords. For example, it has been held 
that where a single institution operates 
both a medical school and a hospital, 
the malpractice liability premiums must 
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be allocated solely to the hospital, even 
though the insurance benefits the school 
as well by protecting its assets and 
ability te function. Chicago College of 
Osteopathic Medicine v. Heckler, N.D. 
Ill. No. 82 C 398, May 29, 1984. 

Primarily because Medicare patients 
submit and are paid fewer and smaller 
claims than non-Medicare patients, 
premium costs must be removed from 
the G&A pool and apportioned on a 
basis different from the pre-1979 
utilization method. (See, section IILC., 
above.) Under this final rule, hospitals 
will be reimbursed on a utilization basis 
for the administrative component of 
total premium cost. The services 
underlying the subcosts that constitute 
the administrative portion are not 
attributable to specific patients or risk- 
related activities. Because these services 
benefit all patients proportionately, it is 
proper to apportion the administrative 
component on a utilization basis. 

The risk component of total cost will 
be apportioned on the basis of the 
hospital’s Medicare utilization rate and 
the adjusted national ratio. 
Reimbursement will not depend on the 
hospital's own loss experience history. 
The services underlying the subcosts 
that constitute the risk portion are 
identifiable to specific patients or risk- 
related activities. Since these services 
are significantly affected by the number 
and amount of claims, which Medicare 
patients submit and receive at 
disproportionately low levels, program 
beneficiaries do not benefit 
proportionately from these services. 
Thus, it is necessary to apportion the 
risk component on the special basis 
established in this final rule. In this way, 
the general purpose of insurance will be 
unaffected while hospital 
reimbursement for premium costs will 
reflect, as is required by statute, the 
extent to which premium costs are 
actually incurred for Medicare patients. 

Comment: The Department's 
concession that malpractice insurance 
benefits all of a provider's patients is 
inconsistent with the claims-paid 
methodology, which predicates 
reimbursement on loss experience and 
claimant identity. Hospital malpractice 
insurance costs indirectly benefit 
patients even where no claims are paid. 
As an indirect cost incurred for the 
benefit of Medicare patients, it must be 
reimbursed regardless of the hospital's 
loss experience history. 

Response: There is no inconsistency 
between the general benefit theory of 
insurance and our use under this final 
rule of a claims-paid determinant of 
program reimbursement (i.e., the 
national ratio). The Medicare statute 
requires that malpractice insurance 


costs—an indirect cost incurred in the 
delivery of care to Medicare patients— 
be apportioned in a manner that ensures 
that only costs actually incurred for 
beneficiaries are reimbursed. The 
utilization method will be applied to the 
administrative component of total 
premium cost because Medicare 
patients do not under-utilize the services 
underlying that part of total cost. 
Primarily because Medicare 
beneficiaries submit and are paid a 
disproportionately small share of claims, 
the risk component must be apportioned 
on a special basis, which includes a 
claims-paid factor and a utilization 
factor. The individual hospital’s loss 
history will not affect its reimbursement. 
The fact that the new rule includes a 
claims-paid determinant, which is 
necessary to satisfy applicable statutory 
requirements, does not affect or detract 
from the general purpose of insurance. 

Comment: Under principles of cost 
accounting, the allocation basis for 
indirect costs must constitute a rational 
method of relating the costs to the “cost 
objective” (i.e., the direct cost incurred 
for the exclusive benefit of one product 
or service). The two main criteria used 
are “benefits” (afforded by the cost 
center to be allocated and received by 
the cost centers to which the costs are to 
be allocated) and “cause” (allocation of 
costs from one cost center to other cost 
centers based upon the degree to which 
the latter cause the former to be 
incurred). The commenter claimed that 
these principles are applicable to the 
evaluation of Medicare cost 
apportionment bases too. Because the 
proposed rule would directly apportion 
only premium costs, the commenter 
asserted that it is critical that the 
claims-paid methodology satisfy these 
criteria since any over-apportionment or 
under-apportionment will not be offset 
by another cost. 

According to the commenter, the 
proposed rule does not satisfy either of 
the criteria for an adequate 
apportionment basis. Accounting 
authorities use the term “cause” to refer 
either to the reason the cost is incurred 
or what brought about the specific 
amount of the expense. The Medicare 
program requirement of malpractice 
insurance, together with the hospital's 
responsibility to preserve and shelter its 
assets, is the reason why insurance 
coverage is purchased. While 
malpractice losses may affect the 
amount of the premium or self-insurance 
contribution, they are not the sole 
determinant of that specific amount. 
Other factors, (e.g., claims 
administration, risk management, legal 
fees, etc.) enter into the determination of 
the premium. An individual hospital's 
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loss history figures little, if-at all, in its 
premium rates. Even if it were assumed 
that Medicare patients “cause” fewer 
and smaller malpractice awards, the 
commenter continued, this is a 
superficial and improper application of 
the causal criterion. 

According to the commenter, the 
claims-paid methodology also does not 
satisfy the benefits criterion. Even if 
none of a hospital's Medicare patients 
were involved in a malpractice claim, 
each patient benefitted from the use of 
the hospital, which could not have 
operated without malpractice insurance. 

In this commenter's view, while the 
proposed rule fails to satisfy 
fundamental cost accounting principles, 
two alternatives would constitute 
adequate apportionment bases. First, the 
utilization method would suffice 
because it assumes that premiums are 
necessary to the overall operation of the 
provider. This method equitably 
allocates premium costs to all classes of 
patients, along with similar costs found 
in the G&A pool. Second, use of patient- 
days of exposure would accurately yield 
the relative percentage of Medicare 
premium cost. 

Response: First, premium 
reimbursement under this final rule will 
be essentially unaffected by a hospital's 
own loss experience history. We 
recognize that malpractice loss 
experience is not the sole determinant of 
malpractice insurance cost. However, 
because loss experience figures 
importantly in each stage of the 
premium-setting process, it is a cause of 
the specific amount of the premium. 
Since Medicare patients file and receive 
fewer and smaller awards, they under- 
utilize the services underlying the 
subcosts that are significantly affected 
by the frequency and size of awards. 
Under this final rule, these subcosts 
constitute the risk component of total 
premium cost. Because Medicare 
beneficiaries effectively cause less of 
that element of total cost, it is 
appropriate to partially determine 
reimbursement of the risk component on 
the basis of the national ratio. Similarly, 
while malpractice insurance obviously 
benefits the provider and all of its 
patients, the under-utilization of the risk 
component of premium cost means that 
Medicare patients benefit less than non- 
Medicare patients from that part of total 
cost. This fact necessitates application 
of a special apportionment basis to that 
component in lieu of the pre-1979 
utilization method. By contrast, because 
Medicare patients neither cause less of 
the administrative component of total 
premium cost, nor benefit less from that 
element, than non-Medicare patients, it 
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is proper to apportion that component 
on a utilization basis. 

Comment: The purpose of cost 
accounting, like the statutory 
requirement that the program reimburse 
the reasonable costs of Medicare 
patients, is to assign an institution's 
costs to the services actually furnished 
by the institution so as to reflect the cost 
of those services. Malpractice insurance 
costs are a necessary. cost because they 
are incurred as an incident of furnishing 
medical services. Specifically, these 
costs are an incident of ownership and 
use of the hospital's assets, and are 
required variously by state law, 
commercial lenders, and even the 
Medicare . As a necessary 
condition for the provision of hospital 
services, the services underlying these 
costs must be apportioned accurately, 
under statutory requirements and the 
principles of cost accounting, between 
Medicare and non-Medicare patients. 
The commenter concluded that the 
proposed rule fails to satisfy these 
requirements because it would treat 
malpractice claims in themselves— 
instead of premium costs—as a patient 
service to be apportioned between the 
two classes of patients. 

Response: This final rule treats 
malpractice insurance cost generally, 
not just malpractice claims, as a patient 
service to be apportioned between 
Medicare and non-Medicare patients. 
Under the new rule, the administrative 
component of total premium cost— 
which is unrelated to specific losses or 
risk activities—will be returned to the 
G&A pool and apportioned on a 
utilization basis. The risk component, 
which includes risk-related subcosts 
besides just anticipated loss experience, 
will be apportioned on the basis of the 
individual provider's Medicare 
utilization rate and the adjusted 
national ratio. The new rule will 
apportion accurately all of the services 
underlying total premium cost. (See, 
section III.G., below.) 

Comment: The claims-paid 
methodology contradicts the principles 
of “responsibility accounting,” which 
require that costs be assigned to 
services in order to identify the 
’ responsibility for controlling those costs. 
Responsibility for controlling 
malpractice insurance costs belongs to 
the whole institution and cannot be 
assigned on a patient-by-patient basis. 

Response: Under this final rule, 
reimbursement for insurance costs will 
not depend on a hospital's malpractice 
loss experience history or the identity of 
any claimants. Rather, premium costs 
will be apportioned on the basis of the 
hospital’s own Medicare utilization rate 
and the national ratio. The new rule in 


no way impedes the hospital's overall 
responsibility to control malpractice 
costs or the hospital's application, in the 
exercise of control over those costs, of 
the principles of “responsibility 
accounting.” 

Comment: Hospitals purchase 
malpractice insurance to protect against 
the risk of future claims. Insurance 
includes protection against random 
fluctuations in claims, regardless of 
whether any claims are paid. 

Insurance companies, not hospitals, 
pay claims (excluding deductible 
payments) and incur costs defending 
against claims. Thus, it is irrational to 
apportion premium costs incurred by 
providers on the basis of losses paid by 
insurers. 

Response: Under this final rule, a 
hospital's particular loss experience 
history will not significantly affect its 
Medicare cost reimbursement. Claims 
are paid by insurers with the following 
exceptions: payments by self-insured 
providers, deductible payments, and 
payments in excess of insurance 
coverage by insureds. But every paid 
claim is identifiable to a specific 
provider. As explained above, 
experience loss data are considered in 
each step of the premium-setting 
process. Our use of the adjusted 
national ratio to partially determine 
reimbursement of the risk component of 
total cost is similar to the insurance 
industry 's use of rate relativities in the 
premium-setting process. 

Comment: Hospital malpractice 
insurance is an administrative expense 
of doing business that benefits the 
provider and all its patients. Insurance 
safeguards the class of insureds by 
pooling many similar risks, calculating 
the probabilities of loss, and 
indemnifying the few who incur losses 
out of the premium pool created by the 
many who are at risk. Since insurance is 
a means of risk management and not 
merely the paying of periodic sums by 
the hospital to be relieved of liability for 
rare actual claims, it makes no sense, 
according to the commenters, to base 
apportionment policy for premium costs 
on paid claims experience. The 
proposed rule is particularly 
unreasonable because about two-thirds 
of claims against hospitals result in no 
payment to the claimant, yet those 
claims must still be contested to 
settlement or to trial at very significant 
expense. (See, National Association of 
Insurance Commissioners, Medical 
Malpractice Closed Claims, 1975-78, 
Final Compilation, Table 2.3, p. 41.) 

Response: Under this final rule, all 
providers will be reimbursed on a 
utilization basis for the administrative 
component of total premium cost. 
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Because malpractice insurance is an 
administrative cost of doing business, it 
is reasonable to ensure that each 
hospital is reimbursed for the part of 
premium cost that is not directly related 
to risk activities or specific losses. 
However, the disproportionately small 
share of claims submitted by and paid to 
Medicare beneficiaries, among other 
reasons, requires that the risk 
component of total cost be apportioned 
on a special basis. By apportioning the 
risk element of premium cost on the 
basis of the adjusted national ratio and 
the individual hospital's utilization rate, 
our apportionment policy will take into 
account the major disparity between 
Medicare utilization and paid losses, in 
addition to the lower average award 
size for Medicare patients, the lower 
frequency of claims relative to 
utilization for Medicare beneficiaries, 
and the lower average ALAE for 
Medicare patients. Besides anticipated 
loss experience, the risk component 
includes various defense, settlement, 
and administrative costs that are 
associated with risk activities. Also, the 
national ratio has been adjusted to 
account for ALAE and ULAE. Thus, 
even though most claims against 
hospitals do not result in awards, this 
final rule ensures that hospitals will be 
reimbursed for Medicare's fair share of 
the non-risk administrative aspects of 
premium cost and for the non-loss risk 
facets of total cost. 


4. Miscellaneous Comments on the 
Claims-Paid Methodology 


Comment: The proposed rule is 
administratively burdensome because it 
requires hospitals and their insurance 
companies to identify each paid claim 
within the applicable five-year period as 
to date and amount paid, type of 
liability (malpractice or general), and 
patient classification (Medicare, 
Medicaid, or other). It is also 
burdensome to separate hospital 
professional liability or malpractice 
liability from genéral liability. 

Response: Under this final rule, a 
hospital's reimbursement for 
malpractice insurance costs will be 
essentially unaffected by its particular 
loss experience history. While there. will 
be no need for hospitals to identify their 
paid claims for purposes of determining 
their own reimbursement, we will 
continue to require separate reporting of 
paid claims for purposes of monitoring, 
and possibly revising in the future, the 
national ratio. The great importance of 
ensuring the continued accuracy of the 
national ratio far outweighs any 
incidental burden that may result from 
this reporting requirement. Also, since 
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providers have been reporting loss 
experience separately since 1979, they 
are well-accustomed to this requirement. 
Finally, hospitals and the insurance 
industry have long been reporting 
separately professional liability and 
general liability claims, in addition to 
keeping separate records for them. 

Comment: The proposed rule assumes 
improperly that it is easy to distinguish 
professional liability claims from 
general liability claims. In fact, the two 
kinds of claims are difficult enough to 
distinguish in.many cases (e.g., a slip 
and fall) that most insurance companies 
require professional and general liability 
coverage from the same company. 
Insurance companies also experience 
rate the two kinds of coverage together. 
The commenter concluded that the 
proposed rule creates an obvious 
incentive for assigning a Medicare claim 
to professional liability and a non- 
Medicare claim to general liability. 
Since insurance companies provide both 
coverages to the insured, they would be 
indifferent to this possible abuse by 
providers. 

Response: Under this final rule, a 
hospital's particular loss experience 
history will not significantly affect its 
premium cost reimbursement. Thus, 
whether a claim is assigned to 
professional or general liability will not 
bear on the hospital's reimbursement. 
The fact that a hospital's own loss 
experience does not determine its 
reimbursement also obviates any 
practical incentive to assign specific 
claims to professional liability or 
general liability. We note further that it 
is the insurer—not the insured—that is 
primarily responsible for assigning 
claims to one policy or the other. 
Insurance companies assign claims to 
professional or general liability on the 
basis of objective criteria. 

Comment: The proposed rule seriously 
weakens a hospital’s financial planning 
process because a given hospital will 
not know until after the end of its cost 
year what proportion of its cost will be 
reimbursed by the program. Without this 
information, the hospital will be unable 
to set charges accurately for charge- 
paying patients or to predict accurately 
how much Medicare reimbursement to 
include in its budget. 

Response: Any policy for apportioning 
malpractice insurance premium costs 
would leave the provider without full 
information as to its reimbursement for 
these costs until the end of the cost year 
in question. For example, under the pre- 
1979 utilization method, a hospital 
would have to await the end of the cost 
year and go through the whole cost- 
finding process before it could 
confidently determine its Medicare 


reimbursement for malpractice 
insurance costs. In any event, to the 
extent that it may be easier for the 
hospital to predict its probable 
utilization for a given year than its 
probable loss experience, this final rule 
addresses the commenters’ concern 
because malpractice insurance 
reimbursement will be determined 
primarily by the hospital's utilization 
rate and will be essentially unaffected 
by its loss experience. 

Comment: Whereas Medicare has 
always required accrual accounting, the 
proposed rule follows cash accounting 
in that it ties reimbursement to the time 
when an award is paid to a claimant. 
Accordingly, the proposal enables 
hospitals to manipulate outcomes in a 
manner that accrual accounting was 
designed to avoid. 

Response: With some exceptions, we 
have generally required accrual 
accounting for claimed allowable costs. 
Because malpractice insurance 
reimbursement will not significantly 
depend, under this final rule, on a 
hospital's own loss experience, hospitals 
will not be able to manipulate outcomes 
in the manner suggested by the 
commenter. 

Comment: Adding a Medicare 
variable to the premium-setting process 
is theoretically possible but ill-advised. 
State insurance departments, which 
oversee ratemaking changes, would 
oppose such a change. Also, the addition 
of a Medicare variable would require 
extensive data collection efforts and 
revisions to rating plans. The cost of 
these actions would exceed the minimal 
benefit to the insurance industry of 
effecting minor reallocations of premium 
costs among hospitals. 

Response: As explained above, we are 
charged with establishing an 
apportionment policy for malpractice 
premium costs that satisfies all statutory 
requirements. Although our policy 
decision could indirectly affect 
insurance industry practices, this 
rulemaking is not directed at changing 
those practices. Since our adoption of 
the 1979 malpractice rule apparently did 
not affect industry premium-setting 
practices, we do not expect this final 
rule to do so either. 

Comment: The proposed rule’s 
reliance on the current and four 
preceding cost reporting periods for 
determining an individual provider's 
loss ratio and, where applicable, the 
national ratio, violates the basic cost 
accounting precept that a proper 
allocation basis must be selected from 
the data of the same period from which 
the costs to be allocated and 
apportioned were incurred. The use of 
loss history over a five-year period 
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deviates from this principle; and causes 
the proposed rule to ignore relevant 
changes within the five-year period (e.g., 
significant changes in the percentage of 
Medicare/non-Medicare patient mix, 
expansion of patient services by the 
opening or closing of specialized units). 
This mismatching of accounting period 
statistics is exacerbated by the long 
“claims tail” of malpractice claims. 

Response: There is no mismatching of 
premium costs and individual provider 
loss data because, under this final rule, 
a hospital’s particular loss experience 
will not affect its reimbursement: Our 
use of the national ratio in this rule also 
does not mismatch accounting period 
statistics. The scaling factor formula, 
which - vill be used to scale the - 
individual hospital’s Medicare 
utilization rate to the adjusted national 
ratio takes account of the different 
claims tails for Medicare and non- 
Medicare patients by virtue of the 
inclusion of the U; and U2 terms in the 
formula. (See, section II.A., above.) 
Thus, the hospital malpractice insurance 
policy established by this finai rule 
reflects changes in utilization and the 
like that might be magnified by the 
claims tail and thereby affect insurance 
costs. ; 


E. The National Ratio 


Comment: The proposed rule shows 
how completely inadequate the data are 
on which HCFA bases its rule. HCFA is 
proposing a more than 100 percent 
increase in reimbursement to a hospital 
with no paid claims during the hospital's 
cost reporting period.currently under 
consideration and the four previous cost 
reporting periods. This proposal is based 
on the total paid claims history of 
hospitals that will be reimbursed on an 
individual hospital basis. 

The Medicare national ratio 
demonstrates that there is no validity to 
basing reimbursement on a hospital's 
own paid claims during a five-year 
period. Rather, reimbursement should be 
based on a hospital’s Medicare 
utilization rate. The Medicare national 
ratio also shows the arbitrary and 
capricious nature of the 1979 
malpractice rule. 

Response: In applying, under the 1979 
malpractice rule, the national Medicare 
ratio to hospitals without any losses in 
the applicable five-year period, we 
assumed that a hospital without any 
losses during that period would 
experience average lusses over the long 
run. As explained above (see, section 
III.B.) the revised national ratio is based 
on the reliable HCRIS data. 

However, under this final rule, ihe 
paid claims history of individual 
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hospitals is not relied upon as a basis 
for reimbursement of tice 
insurance costs. Rather, the adjusted 
national ratio is scaled to a hospital's 
own Medicare utilization and applied to- 
the risk-pertion of the hospital's 
malpractice insurance costs. The use of 
scaling relative to a hospital's utilization 
responds te the commenter's statement 

- that reimbursement of malpractice 
insurance costs should take into account 
a hospital's utilization. Similarly, the 
final rule also provides that 
apportionment of the administrative 
component of malpractice insurance 
costs is based totally on a hospital's 
Medicare utilization. 

Comment: HCFA's reliance on the 
Westat Study, which includes physician 
data, to derive the national hospital 
malpractice claims-paid ratio is 
arbitrary and capricious. 

Response: The final rule does not rely 
on the Westat Study for any purpose. 
The revision to the national ratio 
proposed in the NPRM and adopted in 
this final rule is based on the reliable 
HCRIS data. 

Comment: In the description of the 
process used to estimate the Medicare 
national ratio for hospitals, the proposed 
rule (at 50 FR 25181) stated: 


Since a hospital's exposure to malpractice 
risk is related to the volume of services it 
provides, we decided it would be better to 
weigh the sainple by the number of beds in 
each group rather than by the number of 
hospitals. 


This is a direct acknowledgment that 
malpractice risk is based upon total 
volume. No distinction is made as to the 
types of patients occupying hospital 
beds. Since the proposed rule also made 
numerous assertions that malpractice 
costs are predicated upon risk, it is 
incongruous that, on the one hand, the 
HCRIS data, used as a justification for 
the rulemaking, is based upon a 
hospital's exposure to malpractice 
losses as related to the volume of 
services it provides, while the proposed 
apportionment formula ignores volume 
of services provided. 

Response: This final rule addresses 
the commenter’s concerns by taking into 
account in the apportionment 
methodology for both the administrative 
and the risk components of malpractice 
insurance cost, the individual hospital's 
Medicare utilization as a measure of the 
volume of services provided. 

Comment: To be complete, the 
. proposed rule should more fully explore 
malpractice insurance costs associated 
with SNFs and the Maternal and Child 
Health program. 

Response: As discussed above (see, 
section IL.B.), we will continue to study 


SNF malpractice loss experience. Until 
we decide to take further action, SNF 
costs of malpractice insurance are te be 
included in the G&A cost-center and 
apportioned on a utilization basis. With 
respect to the Maternal and Child 
Health program, we are leaving this 
matter to the discretion of the states. 
(See, section Ii.D., above.) 

Comment: Based on the Westat Study, 
the national ratio for SNFs should be 
92.1 percent. 

Response: As we have previously 
noted, HCFA is no longer using the 
Westat Study as a basis for any aspect 
of malpractice insurance apportionment 
policy. 

Comment: The proposed rule should 
not be applied to the Medicaid program 
because the Medicaid program covers 
patients under 65 as well as those over 
65. 
Response: For the reasons described 
above (see, section II.C.), we have 
decided that the states should determine 
on an individual basis how best to 
reimburse providers under Medicaid for 
the cost of their malpractice insurance. 


F. Alternative Methodologies 
Considered ~ 


In the Regulatory Impact Analysis 
(section IV of this preamble), we discuss 
alternatives considered in the 
development of this final rule. That 
discussion includes our response to 
comments received on the four 
alternatives discussed in the proposed 
rule. In addition, as a result of analysis 
of comments on the NPRM, we 
developed several other alternatives, 
which were considered in developing 
this final rule and which are described 
and discussed in the Regulatory Impact 
Analysis. Our response to comments on 
alternatives considered, which is 
contained in the impact analysis section, 
is included by reference in this part of 
the preamble. 


G. This Final Rule Furthers the 
Statutory Interest in Reimbursing Only 
Actual Costs Necessary in the Efficient 
Delivery of Services and in Preventing 
Cost-Shifting Between Medicare 
Patients and Non-Medicare Patients 


Comment: Different commenters 
submitted various exhibits that 
allegedly showed that the proposed rule 
produces bizarre and absurd 
reimbursement results. Other 
commenters described various 
hypotheticals about allegedly bizarre 
results or cited court decisions finding 
such results. 

Response: As explained in the NPRM, 
whether particular reimbursement 
results are “bizarre” depends on the 
validity of background assumptions 


pertaining to the balance of the whole 
G&A pool and the “proper” 
apportionment policy. Moreover, the 
actual reimbursement results 

by the commenters are not a statistically 
valid sample. Most importantly, this 
final rule obviates the possibility of 
allegedly bizarre reimbursement results 
of the kind presented by the commenters 
and found by some courts. 

Under the 1979 malpractice rule, 
reimbursement results were determined 
by malpractice loss experience during a 
five-year period. If a provider had no 
losses, then it was reimbursed on the 
basis of the national ratio. Otherwise, 
reimbursement was determined by the 
ratio of the hospital’s Medicare tosses to 
its total losses during the applicable 
period. For providers with tosses, 
claimant identity determined 
reimbursement results. Patient 
utilization was not.a directly related 
factor under the 1979 rule. 

By contrast, this final rule makes 
premium cost reimbursement depend on 
the individual hospital's utilization rate 
and on the adjusted national ratio. The 
hospital's own loss experience history 
and the identity of any claimants are 
irrelevant under this rule. The allegedly 
bizarre results asserted by the 
commenters and found by some courts 
will be precluded by this final rule. For 
example, it will not be possible fer a 
provider with a high utilization rate and 
a low ratio of Medicare losses to total 
losses to receive less reimbursement 
than a provider with a low utilization 
rate and a high claims-paid ratio. 
Providers with similar utilization rates 
and similar malpractice insurance costs 


- cannot have dissimilar reimbursement 


results under this final rule. 
Furthermore, providers with no loss 
experience during the applicable period 
will be reimbursed on the same basis as 
providers with actual losses. To the 
extent that a hospital's utilization rate 
does not change drastically from year to 
year, that provider can expect consistent 
reimbursement of premium costs from 
year to year. 

In essence, this final rule negates the 
very question of the “superficially 
peculiar results” generated by the 1979 
malpractice rule. See, Walter O. Boswell 
Memorial Hospital v. Heckler, 749 F.2d 
788, 802 (D.C. Cir. 1984). Conceivably, 
the hospital industry may complain that 
this final rule will produce 
reimbursement results that are bizarre 
simply because they diverge from what 
would stem from the pre-1979 utilization 
method. We would reject such an 
assertion as being unsupported by the 
statute or court decisions. Also, as 
explained in the NPRM, only the 
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assumptions underlying our initial 
adoption of the utilization method 
validate particular reimbursement 
results produced by that apportionment 
method. Our determination that 
malpractice insurance costs must be 
removed from the G&A pool undermines 
the applicability of these assumptions to 
these particular costs, and necessitates 
adoption of a rule which we believe will 
apportion premium costs in a manner 
that satisfies applicable statutory 
requirements. 

Comment: The Department 's reliance 
on the opinion of the Court of Appeals 
for the District of Columbia Circuit in 
the Boswell case is mistaken. The court 
’s discussion of the consistency of the 
claims-paid methodology with the 
Medicare statute is dictum. Also, that 
discussion is erroneous because it 
conflates reimbursement of losses 
(which are paid by insurance companies 
and not hospitals) with reimbursement 
of the appropriate share of the 
malpractice insurance premium. 

Response: While the Court of Appeals 
for District of Columbia Circuit did not 
decide the merits of the 1979 malpractice 
rule, the Court did remand the matter to 
the district court for decision consistent 
with the appellate court's opinion. The 
court of appeal's construction of section 
1861(v){1)(A) of the Act would appear to 
be binding in that circuit. As explained 
above (see, section III. D.), malpractice 
loss information figures importantly in 
all stages of the premium-setting process 
and is clearly relevant to the 
apportionment policy issue. The fact 
that insurers, not hospitals, typically pay 
losses is irrelevant because losses are 
attributed to specific providers and bear 
importantly on their premium rates. 
Scaling of the individual hospital's 
utilization rate on the basis of the 
adjusted national ratio—necessary to 
redress the disproportionately small 
share of Medicare malpractice claims 
submitted and paid—is clearly within 
the Secretary's broad discretion to 
determine reasonable costs and insure 
against cross-subsidization by Medicare 
and non-Medicare patients. The national 
ratio is an integral part of the claims- 
paid methodology, which satisfies 
applicable statutory requirements “by 
definition.” (See, 749 F.2d at 802.) 

Comment: The bizarre reimbursement 
results produced by the proposed rule 
will not even out over the long run 
because, with the advent of PPS, most 
hospitals would,be subject to a new rule 
for no more than four or five years. 

Response: As explained above, this 
final rule obviates the possibility of 
allegedly bizarre reimbursement results. 
Premium cost reimbursement will not 
depend on the individual hospital's loss 


4 


experience history or the identity of any 
claimants. Rather, reimbursement will 
be determined by the hospital's own 
utilization rate and the adjusted 
national ratio. Since the difference 
between the hospital's utilization rate 
and the percentage of its premium | 
reimbursement in any given year will 
stem solely from the adjusted national 
ratio—a result necessitated by the major 
underutilization by Medicare 
beneficiaries of services related to 
losses and risk activities— there will be 
no issue as to whether the 
reimbursement results of a specific 
hospital will “even out over the long 
run.” Thus, the fact that most hospitals 
will be subject to the new rule for a 
limited period in no way undermines the 
consistency of the rule with applicable 
statutory requirements. 

Comment: The proposed rule violates 
the cost-shifting proscription of the 
Medicare Act because the removal of 
premium costs from the G & A pool will 
distort the balance of the remaining G & 
A costs between Medicare and non- 
Medicare patients. 

Response: As explained in the NPRM 
and elucidated further in our response to 
comments, we have determined that it is 
necessary to remove malpractice 
insurance premium costs from the G & A 
pool in order to restore the presumed 
balance of that cost center. (See, section 
IIL. C., above.) Because we have now 
concluded that Medicare patients do not 
disproportionately utilize the general 
fixed overhead expenses and other costs 
that constitute the administrative part of 
total premium cost, we have decided to 
return this portion to the G & A pool and 
apportion it on a utilization basis. 
Primarily because Medicare patients 
submit and receive fewer and smaller 
claims than non-Medicare patients, it is 
necessary to apportion the risk element 
of total premium cost on the special 
basis established by this final rule. 
Instead of causing cost-shifting, the 
special apportionment policy 
established by this final rule for 
premium costs is necessary to ensure 
compliance with the cost-shifting 
proscription of section 1861(v)(1)(A) of 
the Act. 

Comment: In order to determine 
whether the proposed rule is consistent 
with the Medicare statute, hospitals 
with no claims in the applicable five- 
year period must be distinguished from 
hospitals with claims. For no-claim 
hospitals, the proposed rule would over- 
reimburse hospitals with a relatively 
small percentage of elderly patients and 
under-reimburse providers with a 
relatively high percentage of aged 
patients. Hospitals with high utilization 
rates would be forced to shift costs 
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incurred for Medicare patients to non- 
Medicare patients. For hospitals with 
claims, there will be great 
reimbursement disparities among 
hospitals depending on claimant identity 
and the size of awards to specific 
claimants. Also, there will be great 
variations for a specific hospital from 
one period to another. These disparities 
and variations will be largely subject to 
chance. Hospitals that suffer.a low ratio 
of Medicare claims to total claims in a 
specific year will be forced to shift 
premium costs to non-Medicare patients. 

Response: Under this final rule, 
premium cost reimbursement will not 
depend on a specific provider's loss 
experience history or the identity of any 
claimant. The administrative part of 
total premium cost will be apportioned 
on a utilization basis. Reimbursement 
for the risk portion will be determined 
by the hospital's own utilization rate, as 
scaled in accordance with the adjusted 
national ratio. Since reimbursement 
results for all hospitals will be 
determined primarily by individual 
utilization rates, Medicare patient 
utilization and premium cost 
reimbursement will be directly 
proportional! to one another. There will 
be no disparities among providers with 
identical utilization rates. Variations in 
reimbursement for a given provider will 
depend solely on the hospital’s own 
utilization rate. Since reimbursement 
results will track utilization rates, as 
scaled by national ratio in order to 
account for the disproportionate use of 
the risk portion by Medicare patients, 
there will be no cost-shifting from the 
program to non-Medicare patients. 

Comment: The proposed rule violates 
the requirement that “costs actually 
incurred” be reimbursed insofar as it 
ignores administrative or processing 
costs that are totally independent of a 
specific plaintiff's recovery. 

Response: Under this final rule, the 
two main parts of total premium cost 
will be apportioned on different bases. 
(See, section I.A., above.) The 
administrative component will be 
returned to the G&A pool and 
apportioned on a utilization basis. The 
predominant risk element (including 
subcosts besides anticipated losses) will 
be apportioned on the basis of the 
specific hospital's utilization rate and 
the adjusted national ratio. 
Reimbursement will be unrelated to the 
specific recoveries of plaintiffs or other 
claimants. Since this final rule accounts 
specifically for all premium subcosts, it 
clearly ensures reimbursement for 
Medicare's share of the cost actually 
incurred by the hospital. 
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Comment: The proposed rule violates 
the Medicare statute because there is no 
general relationship between premium 
costs and an individual hospital's loss 
experience, and there is no specific 
relationship between a hospital's 
claims-paid ratio and its current 
malpractice costs. 

Response: As explained above (see, 
section fl. D.}, section 1861{v)(1}{A) of 


costs. Also, industry rate-setting 
practices do not apply directly to the 
question of the proper apportionment 
policy for premium costs. 

Under this final rule, premium cost 
reimbursement is not directly related to 
a specific hospital's loss experience 
history or the ratio of its Medicare 
losses to total losses during the 
applicable five year period. The 
adjusted national ratio of Medicare 
losses to total losses is the sole aspect 
of the claims-paid methodology that is 
included in this final rule. The insurance 
industry's use of experience rating plans 
shows clearly that there is a relationship 
between premium costs and a specific 
hospital's loss experience history. While 
a hospital's claims-paid ratio does not 
directly affect its current premium costs, 
the underutilization of the services in 
the risk portion of total cost should 
result in lower premium costs. Also, loss 
data for classes-of insureds is used to 
set and adjust the overall statewide rate 
in the form of rate relativities. As 
explained above (see, section HI. D.), 
our use of the adjusted national ratio to 
scale the hospital's particular utilization 
rate is similar to the insurance 
industry's use of rate relativities. Thus, 
inclusion of the national ratio in this 
final rule comports fully with all 
statutory requirements. 

Comment: The Medicare statute 
requires the Secretary to reimburse 
costs actually incurred by individual 
providers on behalf of Medicare 
beneficiaries. Evidence regarding the 
impact of loss experience on insurors in 
the aggregate cannot establish that 
individual provider malpractice 
insurance premiums are significantly 
affected by loss experience or paid 
claims. Similarly, reliance on the 
national ratio is a radical departure 
from past practice and is contrary to the 
statutory mandate to reimburse the 
costs actually incurred by the specific 
provider. The national average of the 
ratio of Medicare paid claims to total 
paid claims is unrelated to the 
individual hospital's current malpractice 
costs. The appropriate frame of 


reference is the individual hospital, not 
the totality of all hospitals. Use of a 
national ratio especially penalizes 
providers in states like Florida where 
Medicare hospital utilization rates 
frequently are 80 percent. 

Response: Section 1861(v)(1)(A) of the 
Act provides generally that the 
reasonable cost of services “‘shall be the 
cost actually incurred” subject to certain 
limitations including the exclusion of 
incurred costs “found to be unnecessary 
in the efficient delivery of needed health 
services.” As explained in the preamble 
to the proposed rule, section 
1861(v)}{1){A} provides the Secretary 
with broad discretion to promulgate 
regulations for the determination of the 
reasonable cost of services. This wide- 
ranging discretion includes, inter alia, 
the authority to determine costs for 
various types or classes of institutions, 
agencies, and services through the use 
of estimates of costs of particular items 
or services. Evidence about the 
aggregate impact of loss experience and 
other premium subcosts on premium 
rates involves the estimation of the cost 
of a particular item or service for types 
of providers and services—a practice 
explicitly authorized by the statute. 
Since our use under this final rule of the 
adjusted national ratio is nothing more 
than a specific instance of this practice, 
the national ratio also is authorized by 
the statute. Moreover, because the 
adjusted national ratio will be used 
along with the individual hospital's own 
utilization rate in order to determine its 
reimbursement for the risk portion of 
premium cost, the national ratio will be 
related to a hospital's current costs 
through the mediation of its current 
utilization rate. Thus, there is no 
question that this final rule satisfies the 
applicable statutory requirements. 
Finally, hospitals with high utilization 
rates will correspondingly receive more 
reimbursement under this new rule. 

Comment: Use of the national ratio for 
providers with no loss experience during 
the applicable five-year period 
contravenes the statutory requirement 
that a provider's reasonable costs be 
reimbursed. There is no rational basis 
between the national Medicare claims- 
paid ratio and the amount of 
malpractice insurance costs of a specific 
hospital that are attributable to the 
program. Even if there were a 
relationship between loss experience 
history and premium costs, the national 
ratio would violate the Medicare statute 
because there is no evidence that the — 
risk of incurring a Medicare claim is the 
same for all hospitals with no loss 
experience, regardless of their size, 
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complexity, and major health-care 
activities. 

Response: Under this final rule, the 
hospital's own utilization rate will fully 
determine reimbursement of the 
administrative part of premium cost and 
partially determine reimbursement of 
the risk element of total cost. The 
national ratio, as adjusted to account for 
ALAE and ULAE, will be the other main 
determinant of reimbursement of the 
risk portion of total premium cost. The 
national ratio will apply to all hospitals, 
regardless of their loss experience 
history. By basing much of the 
apportionment of premium cost on a 
hospital's own utilization rate, this final 
rule accounts partially for the risk of 
incurring a Medicare claim. For the risk 
portion of total premium cost, however, 
it is necessary to scale the utilization 
rate to the national ratio in order to 
account for the fact that Medicare 
patients under-utilize the services 
underlying that part of total cost. 

Comment: The proposed rule creates 
incentives for hospitals to overpay 
Medicare claims if the provider is under 
a deductible or is self-insured. If a 
hospital is under a deductible and pays 
a Medicare claim, the deductible amount 
is fully reimbursed as an assigned loss. - 
Also, the full amount of the claim is 
included in the calculation of the 
apportionment ratio, thereby increasing 
reimbursement of the premium amount 
in excess of the deductible. In the case 
of claims paid by a self-insured hospttal, 
payment of a Medicare claim will 
increase the claims-paid ratio. But 
increases in the ratio will result ina 
proportionally greater increase in 
reimbursement. This is because the 
premium includes expenses and 
reserves (in addition to paid claims), 
and thus is higher than paid claims. 

Response: Under this final rule, a 
provider's loss experience and the 
identity of any malpractice award 
recipient will have no effect on the 
hospital’s premium cost reimbursement. 
Since the new rule will apportion costs 
solely on the basis of the individual 
hospital's utilization rate and the 
adjusted national ratio, there will be no 
incentive to treat Medicare and non- 
Medicare claims differently. Any 
attempt by a specific hospital to “game” 
the national ratio by assigning a 
borderline claim to Medicare or by 
inflating Medicare claims would be 
fruitless, as a statistical matter. Also, 
the lawyers, physicians, accountants, . 
and other professionals involved in the 
reimbursement process would likely 
take action necessary to curb most 
possible abuses. 
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Comment: in a program validation 
report issued on January 19, 1983 by 
George R. Holland, Regional 
‘Administrator, Region IV, HCFA 
concluded that the claims-paid formula. 
was inequitable, .and that there was no 
valid correlation between premium 
costs and a provider's loss experience 
because there would not be sufficient 
data upon which to base a 
determination. The Region IV report 
states that HCFA’s Central Office was 
preparing a national program validation 
study. However, HCFA has refused to 
produce the national validation report in 
response to FOIA requests. 

Response; The Region IV report 
concluded that the claims-paid formula 
creates an incentive for providers to 
designate malpractice losses for 
Medicare/ Medicaid patients in order to 
increase the percentage of their 
malpractice insurance costs paid by the 
programs. The Region generally 
recommended that HCFA should change 
the current apportionment policy so that 
malpractice insurance costs are paid on 
a more equitable and sound basis. The 
Region's specific recommendations 
included the following: (1) separate 
malpractice insurance premiums for 
Medicare/Medicaid patients should be 
actuarily determined based upon loss 
data for program patients with the 
hospital directly passing along the cost 
of those premiums; or (2) in the absence 
of actuarily determined Medicare/ 
Medicaid premium rates, all providers 
should use a national ratio to apportion 
the cost of malpractice insurance 
premiums to Medicare and Medicaid. 
The Region also recommended that 
HCFA should re-evaluate the current 
national ratio of 12.6% (i.e., 5.1% for 
Medicare plus 7.5% for Medicaid) 
utilizing the loss experience data that 
intermediaries have now accumulated. 

HCFA's position on the Region IV 
report was that the report was not 
sufficiently conclusive to warrant 
further study at that time. In fact, the 
report contains comments and opinions 
of the Region that do not reflect the 
official position of HCFA. It also 
contains information that has neither 
been verified by HCFA's national office 
nor placed in a national perspective. 
Therefore, the Region IV report does not 
represent an official statement of HCFA. 
Finally, no national HCFA report 
resulted from the Region IV report. 


H. Program Treatment of Malpractice 
Insurance Costs Is Consistent With the 
Apportionment Policy for Other Costs 
Comment: By retaining the utilization 
method of apportioning other overhead 
costs in the G & A pool, for which 
Medicare beneficiaries over-utilize the 


underlying services (e.g., accounting, 
house staff, workers’ compensation, 
data processing, billing and collections, 
and consulting, accounting, and legal 
fees resulting from the Medicare 
reimbursement cost reporting and 
appeal system), the program violates the 
Medicare statute by shifting costs to 
non-Medicare patients. Combined with 
HCFA’s proposal te.directly apportion 
malpractice insurance costs, the agency 
clearly is concerned with minimizing 
Medicare expenditures instead of with 
apportioning costs as accurately as 
possible. 

Response. Direct apportionment of 
premium costs is justified by the 
extraordinary increase in those costs, 
the major under-utilization of the related 
services by program beneficiaries, the 
size of premium costs relative to the G & 
A pool, and the absence of 
countervailing G & A costs that are 
over-utilized by Medicare patients. (See, 
section IILC., above.) For these reasons, 
we have determined that the presence of 
the entirety of premium cost in the G & 
A cost center has upset the presumed 
balance of the G & A pool and led to 
cost-shifting of the sort that is 
proscribed by section 1861(v)(1)({A) of 
the Act. By apportioning the risk 
element of premium cost, i.e., the 
component that is under-utilized by 
Medicare beneficiaries, on the special - 
basis established by this final rule, we © 
will restore the presumed balance of the 
G & A pool. Our use of this special 
reimbursement method is consistent 
with section 1861{v}{1){A) of the Act, 
which explicitly authorizes the use of 
“different [reimbursement] methods in 
different circumstances”, including the 
use of methods ‘on a per diem, per unit, 
per capita, or other basis.” 

Besides being explicitly authorized by 
statute, continuation of the utilization 
method of apportioning the other 
overhead costs mentioned by the 
commenter is proper. None of these 
other costs satisfy the criteria that make 
it necessary to remove malpractice costs 
from the G & A poel. Moreover, there is 
no empirical evidence that direct 
apportionment of these costs would 
result in greater or more accurate 
program reimbursement. Thus, there is 
no basis for the allegation that the 
absence of the direct apportionment of 
these costs violates the Medicare 
statute. 

Comment: HCFA has undertaken no 
empirical analysis of other G&A costs, 
and thus the agency's decision to not 
directly apportion these costs is 
completely arbitrary. If malpractice 
insurance costs.ase to be directly 
apportioned, then direct apportionment 
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of other G&A costs is necessary to 
produce an equitable result. 

Response: In our response to 
comments on the decision to remove 
malpractice insurance costs from the 
G&A pool, we have described the 
available data on other G&A costs and 
explained why it would be fruitless to 
pursue a comprehensive study of the 
myriad discrete costs that constitute the 
G&A cost center. (See, section III.C., 
above.) There are good reasons why we 
must reject the commenter’s suggestion 
that all other G&A costs be directly 
apportioned. First, none of the other 
G&A costs meets the criteria that have 
convinced us to remove malpractice 
insurance costs from the G&A pool. 
Since our decision to apportion 
malpractice costs on a special basis will 
restore the presumed balance of the 
G&A cost center, we have no reason to 
directly apportion other G&A costs. 
Notably, the commenters have 
submitted no reliable empirical evidence 
that other G&A costs have increased 
extraordinarily, are disproportionately 
utilized by the program, are a significant 
part of the G&A pool, and are not offset 
by other G&A costs. 

Second, direct apportionment of all of 
the countless discrete costs in the G&A 
pool would be administratively 
infeasible for HCFA and providers and 
much too burdensome for hospitals. One 
complaint about the proposed rule— 
which would directly apportion only one 
overhead cost—was that it would 
impose unreasonable reporting 
requirements on providers. The 
reporting and verification requirements 
associated with direct apportionment of 
all of the countless costs in the G&A 
pool would far outstrip the resources of 
HCFA and providers. In the case of 
some discrete G&A costs (e.g., 
administrative salaries), it would be 
virtually impossible to directly 
apportion those costs. Even if it were 
assumed that direct apportionment of all 
G&A costs would more accurately 
apportion these costs than the utilization 
method, the cost of such a monumental 
change in policy would far outweigh any 
possible benefit. 

The results of our determination on 
the relative cost and benefit of this 
alternative are buttressed further by the 
retroactive nature of this rulemaking. 
Since we will apply this final rule 
retroactively, some might suggest that it 
would be preferable to implement direct 
apportionment of all other G&A costs on 
the same basis. But the administrative 
costs for HCFA and the hospitals of 
reworking cost reports for past years for 
all G&A costs would be prohibitive. 
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Comment: A 1978 Departmental study 
(the Maher Study) shqwed that 
Medicare paid a disproportionately low 
share of total G&A costs, including 
malpractice costs, under the utilization 
method. In 1979, one senior HCFA 
official indicated that fairness required 
that other G&A costs be directly 
apportioned, in addition to premium 
costs. When the 1979 rule was 
transmitted to the Secretary, the 
Administrator of HCFA indicated that it 
would be too costly to directly apportion 
other G&A costs. The Department still 
has not come forward with a non- 
budgetary reason for deciding against 
direct apportionment of other G&A 
costs, in addition to malpractice costs. 

Response: The cited events from 1978 
and 1979 do not control our decision to 
forego direct apportionment of other 
G&A costs. Also, we believe that the 
commenter has mischaracterized those 
events. As explained above, the Maher 
Study is statistically unreliable and 
based on unverified data. (See, section 
IIIl.C.) Moreover, the comment of a single 
HCFA official in 1979 is not 
representative of the Secretary's reasons 
for rejecting the policy option in 
question. Also, besides informing the 
Secretary of ihe probable budgetary 
impact of the alternative of directly 
apportioning other G&A costs, the 
Administrator recommended against 
that option in 1979 on the grounds that 
implementation would be too costly and 
burdensome. As explained above, the 
administrative cost and burden of direct 
apportionment of other G&A costs is 
only one reason why we have rejected 
this policy option. 


I. Retroactivity 


Comment: Retroactive application of 
the proposed rule would be unfair to 
affected providers. 

Response: There is no unfairness in 
replacing the 1979 malpractice rule for 
cost reporting periods beginning on or 
after July 1, 1979 with this final rule. As 

explained above (see, section III.G.), this 
final rule ensures that providers will 
receive their fair share of Medicare 
payment for malpractice insurance 
costs. Retroactive application of this ~ 
final rule will ensure that hospital 
reimbursement of malpractice insurance 
costs will take account of the factors 
held necessary by the courts and urged 
by the commenters on the NPRM. (See, 
section ILE., above.) Application of this 
rule to past years will have the effect of 
increasing Medicare reimbursement for 
many providers over that which was 
allowable under the 1979 malpractice 
rule. As explained above (see, section 
IL.F.), no hospital will receive less 
reimbursement during the retroactive 


period under the new rule than was due 
under the 1979 rule. 

Furthermore, no unfairness stems 
from the fact that some providers will 
receive less reimbursement under this 
final rule than they would have received 
under the pre-1979 utilization method. 
Providers received notice on March 15, 
1979 of the Secretary's initial 
determination that continued 
application of the utilization method 
was contrary to section 1861(v)(1)(A) of 
the Act. This determination was 
finalized on June 1, 1979 with the 
promulgation of the 1979 malpractice 
rule. While some courts have 
invalidated the 1979 rule, we have 
consistently defended against 
reinstatement of the pre-1979 rule. As 
explained above (see, section III.C.), our 
reconsideration of current policy has 
confirmed our original determination 
that the pre-1979 utilization method over 
reimbursed malpractice insurance costs. 
For that reason, we have rejected the 
alternative of replacing the 1979 
malpractice rule with the pre-1979 
utilization method. (See, section IV.E., 
below.) 

Rules are to be accorded retroactive 
effect when it is reasonable to do so and 
the public interest is served by 
retroactive application. SEC v. Cheney 
Corp., 322 U.S. 194 (1947). In this case, 
retroactivity is reasonable because this 
final rule ensures that providers’ 
malpractice insurance costs will be 
reimbursed in a manner that satisfies 
applicable statutory requirements. Also, 
providers were afforded notice of our 
intention to reconsider current 
apportionment policy and, as explained 
above, they can only be benefitted by 
the new policy established under this 
rule. 

Retroactive application of this final 
rule also is in the public interest. The 
court decisions invalidating the 1979 
malpractice rule necessitated our 
reconsideration of current policy. In the 
absence of an alternative apportionment 
methodology, some courts have, upon 
invalidating the 1979 rule, ordered 
reimbursement under the pre-1979 
utilization method as relief for plaintiff 
hospitals. But, in addition to instituting 
the 1979 rule’s claims-paid formula, the 
Secretary determined in 1979 that the 
utilization method reimbursed 
excessively malpractice insurance costs. 
Special circumstances obtained in a 
case like this where a public program is 
involved and the allocation of limited 
Trust Fund resources are at stake. 
Hospitals should not be allowed to reap 
a windfall stemming from the 
invalidation of the 1979 malpractice rule 
and the lack of an alternative to the 1979 
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rule that is both statutorily authorized 
and duly promulgated by the Secretary. 

In deciding to apply this final rule 
retroactively, we are guided by the 
standard established by the Supreme 
Court in SEC v. Cheney Corp., 322 U.S. 
194, 203 (1947): 

[RJetroactivity must be balanced against 
the mischief of producing a result which is 
contrary to a statutory design or to legal or 
equitable principles. If that mischief is greater 
than the ill effect of the retroactive 
application of a new standard, it is not the 
type of retroactivity which is condemned by 
law. 


Retroactive application of this final 
rule will produce no “‘ill effects” 
because, as explained above, hospitals 
can only benefit under this rule as 
compared to the 1979 malpractice rule. 
Moreover, retroactivity is fully * 
consistent with applicable “legal and 
equitable principles” since the new rule 
satisfies applicable statutory 
requirements (see, section III.G., above) 
and will prevent hospitals from realizing 
a windfall stemming from invalidation 
of the 1979 rule and the imposition as 
relief of the utilization method. 

Finally, retroactive application of this 
final rule is fully consistent with the 
“statutory design.” Section 
1861(v)(1)(A)(ii) of the Act authorizes 
the Secretary to adopt regulations that 
“provide for the making of suitable 
retroactive corrective adjustments 
where, for a provider of services for any 
fiscal period, the aggregate 
reimbursement produced by the 
methods of determining costs proves to 
be either inadequate or excessive” 
(emphasis added). As explained above, . 
the Secretary determined in 1979 that 
the utilization method of apportioning 
malpractice insurance costs produced 
excessive reimbursement of those costs. 
The 1979 malpractice rule was adopted 
to redress the problem, and this final 
rule will replace the 1979 rule. Our 
reexamination of current policy 
confirms the 1979 determination that the 
utilization method over-reimbursed 
malpractice costs. Thus, pursuant to 
sections 1861(v)(1)(A)(ii) and 1871 of the 
Act, the new rule will be applied 
retroactively to ensure that providers do 
not receive excess reimbursement for 
their malpractice insurance costs and 
that the program pays its fair share of 
those costs. 

Comment: The reasons advanced in 
the NPRM in support of retroactivity are 
deficient. Retroactive application of the 
proposed rule would have a tremendous 
adverse impact on providers insofar as 
they would be reimbursed less than they 
would receive under the utilization 
method. Also, the Department's four 
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reasons for why any negative impact of 
retroactivity would be outweighed by 
the benefits of such implementation are 
unsound, as follows: 

(1) Relationship to Earlier Polictes 
and the’ Current State of the Law.— 
These commenters stated that the court 
decisions invalidating the 1979 
malpractice rule leave the utilization 
method as the only operative Medicare 
apportionment policy for malpractice 
insurance costs. Retroactive application 
of a new rule would constitute a major 
departure from the utilization method 
that the courts have reinstated as 
Medicare policy. Also, the court 
decisions have effectively settled this 
area of the law. 

(2) Reliance Interests of Providers.— 
According to these commenters, the 
Secretary's authority under section 
1861(v)(1)(A){ii) of the Act fo promulgate 
retroactive regulations does not extend 
to undoing policy decisions that were 
within the permissible scope of the 
Secretary's discretion. Since the pre- 
1979 application of the utilization 
method to malpractice insurance costs 
was within the Secretary's discretion, 
section 1861(v)(1)(A)(ii} does not 
authorize the retroactive termination of 
the prior apportionment policy. 
Furthermore, the commenters stated that 
retroactivity would undermine the 
reliance interests of providers. When the 
1979 malpractice rule was adopted, 
providers recognized that the rule was 
unlawful and challenged immediately its 
validity. The providers’ behavioral 
response to the 1979 rule evidenced their 
well founded expectation that the 
utilization method would continue to 
govern Medicare apportionment of 
malpractice insurance costs. Moreover, 
providers had no notice that the 
Secretary would seek to implement 
retroactively this final rule. If providers 
had had such notice, they would have 
sought to maximize the percentage of 
non-Medicare patients in their total 
patient population and minimize the 
percentage of Medicare patients. In 
addition, providers have every reason to 
rely on compliance by the Department 
with court decisions invalidating the 
1979 rule. 

(3) Burden on Providers.— These 
commenters claimed that retroactive 
application of the proposed rule would 
exact a financial penalty of $200 million 
from providers with appeals pending. 
Some of this loss could have been 
averted if providers had known that the 
Secretary would try to implement 
retroactively a new rule. Also, providers 
have incurred major transaction costs in 
challenging the 1979 malpractice rule, 
and it is unfair to make them start their 


legal challenge anew. This unfairness is 
compounded by the possibility that the 
Department will pursue additional 
rulemaking if the current one does not 
achieve its goals. 

(4) Furtherance of Statutory 
Interests.— Finally, the commenters 
contended that retroactive 
implementation of the new rule could 
not further the twin statutory objectives 
of reimbursing only actual necessary 
costs and preventing cost-shifting 
between Medicare and nen-Medicare 
patients. These two objectives are in 
conflict and the claims-paid formula 
would be legaf only if there is a sound 
basis for rejecting obvieus alternatives 
that would harmonize the conflicting 
statutory goals. 

Response: While providers typically 
will be reimbursed less for their 
malpractice insurance costs under this 
final rule than under the pre-1979 
utilization method, continued 
application of the utilization method to 
these costs would reimburse hospitals 
for costs well beyond those actual and 
necessary for the efficient delivery of 
services, in contravention of section 
1861(v)(1)(A) of the Act. (See, section 
III.C., above.) The mere fact that 
providers will be reimbursed no more 
than the statute permits does not give 
rise to a significant adverse impact on 
providers with respect to their. 
participation in the Medicare program. 
Moreover, the commenters have 
assumed mistakenly that the 
appropriate comparison is between this 
final rule and the pre-1979 utilization 
method. Clearly, the new rule should be 
compared to the 1979 malpractice rule 
because the 1979 rule—was in effect 
during the retroactive period. This final 
rule will replace the 1979 rule -not the 
utilization method, which was 
eliminated for purposes of malpractice 
insurance cost apportionment in 1979. 
Since, as was explained above, 
hospitals can only benefit under this 
final rule relative to the 1979 
malpractice rule, retroactivity will have 
no adverse impact on providers. 
Furthermore, as explained below, we 
adhere to the four general reasons 
advanced in the NPRM for why the 
benefits of retroactivity outweigh any 
possible negative effects: 

(1) Relationship to Earlier Policies 
and the Current State of the Law.— The 
legal status of the 1979 malpractice rule 
is in a state of great flux. Some courts 
have rendered final, non-appealable 
decisions invalidating the 1979 rule, 
which, typically, invalidate action taken 
pursuant to the 1979 rule for specific 
cost reporting periods of particular 
providers. In addition, many adverse 
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decisions are pending presently on 
appeal, as are some decisions which 
have upheld the validity of the 1979 
malpractice rule. District court decisions 
have not yet been rendered in many 
cases, and several courts of appeals 
have yet to consider the validity of the 
1979 malpractice rule. 

Also not decided conclusively is the 
question of the proper relief to be 


granted in cases where the 1979 rule has 


been invalidated. While some courts 
have held that, absent a new regulation, 
the utilization method should be applied 
to the particular malpractice insurance 
costs in controversy, other courts have 
left open the possibility of new 
corrective rulemaking or have simply 
not addressed the relief issue. Thus, 
there is no basis for the assertion that 
the courts have reinstated the utilization 
method as the only operative ; 
apportionment policy for malpractice 
costs. On the contrary, the courts have 
not conclusively resolved the issues 
raised in the litigation of that rule. 

Since this final rule includes elements 
of the pre-1979 utilization method and 
the 1979 rule’s claims-paid formula, 
retroactive implementation would not 
result in an abrupt departure from 
earlier policies. The differences between 
this final rule and the 1979 malpractice 
rule stem primarily from the 
introduction of utilization factors into 
the new methodology, factors which, as 
explained above, can only benefit 
hospitals during the retroactive period. 
As under the pre-1979 utilization 
method, the administrative portion of 
total premium cost will be included in 
the G & A pool and apportioned entirely 
on the basis of each provider's Medicare 
utilization rate. The risk portion of 
premium cost will be apportioned on the 
basis of the individual provider's 
utilization rate as scaled in accordance 
with the adjusted national ratio. Of 
course, the national ratio is one pf the 
essential features of the 1979 
malpractice rule. While the scaling of 
the risk portion departs from the usual 
application of the utilization method, it 
is necessary because Medicare patients 
file and receive a disproportionately 
small share of malpractice claims. - 

Finally, the conflicting decisions and 
numerous pending appeals on the 1979 
malpractice rule have created great 
uncertainty about the state of the law 
pertaining to Medicare malpractice 
insurance apportionment policy. This 
final rule will be applied retroactively in 
order to fill the void and restore order in 
this unsettled area of the law. 

(2) Reliance Interests of Providers.— 
As explained above, this final rule will 
replace the 1979 malpractice rule—not j 
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the pre-1979 utilization method, which 
was eliminated for malpractice 
insurance costs in 1979. As described 
above, sections 1861(v)(1)(A)({ii) and 
1871-of the Act authorize the Secretary 
te make appropriate retroactive 
corrective adjustments to Medicare 
reimbursement regulations. Nothing in 
the language of these statutory 
provisions or their legislative history 
suggests that the Secretary's authority to 
apply new regulations retroactively is 
‘limited to revising policies that exceed 
the scope of the Secretary's discretion. 
Section 1861(v)(1)(A) provides no 
discretion to reimburse providers for 
costs which the Secretary determines 
are in excess of those actual and 
necessary in the efficient delivery of 
services to Medicare patients. Thus, the 
Secretary's determination that the 
utilization method would over-reimburse 
premium costs for the period in question 
and that this final rule will satisfy 
applicable statutory requirements 
justifies, given the necessity of replacing 
the 1979 malpractice rule, retroactive 
application of this final rule. 
Furthermore, we reject any suggestion 
that providers have a reliance interest in 
continuation of the utilization method of 
apportioning malpractice insurance 
costs. On March 15, 1979, and June 1, 
1979, the Secretary gave notice of his 
determination that the utilization 
method would no longer be applied to 
malpractice insurance costs because it 
resulted in excessive reimbursement for 


those costs. The providers’ widespread _ 


legal challenge to the 1979 rule has no 
bearing on the fact that providers have 
long been on notice that these costs 
would no longer be apportioned on a 
strict utilization basis. Since the June 1, 
1979 adoption of the malpractice rule, 
the Department has applied and 
defended that rule consistently. While 
many providers may have hoped to 
prevail in their challenges to the 1979 
malpractice rule—and in some cases 
plaintiff hospitals did prevail—the 
existence of such lawsuits could not 
justify any alleged “reliance” on the 
continued application of the utilization 
method. Apart from establishing the 
1979 rule’s claims-paid formula, the 
Secretary determined in 1979 that the 
utilization method over-reimbursed 
malpractice insurance costs. Even if it 
were assumed that providers could have 
expected the claims-paid formula to be 
invalidated, such an expectation would 
not give rise to a reliance interest in 
continuation of the utilization method. 
Because the Secretary had eliminated 
independently the utilization method, 
providers should have expected the 
adoption of some other replacement 


methodology for apportioning 
malpractice insurance costs. While the 
1979 Federal Register documents 
obviously did not address the possibility 
of retroactive rulemaking, sections 
1861(v)(1)(A){ii) and 1871 of the Act 
plainly authorize such agency action. 

Since 1979, providers have had the 
option of taking action (e.g., by 
attempting, as the commenter suggested, 
to minimize Medicare utilization) to 
“ameliorate the effects” of our decision 
to discontinue apportioning malpractice 
costs on a utilization basis. Since this 
final rule is based largely on the 1979 
malpractice rule and its predecessor, 
retroactive application of this rule does 
not change the fact that it was each 
provider's own decision as to whether to 
take such ameliorative action. 

Finally, the adoption of this final rule 
does not constitute noncompliance with 
any court decision on the 1979 
malpractice rule. In each instance where 
a court has entered a final, non- 
appealable judgment mandating 
application of the utilization method to 
the costs in controversy, such judgments 
will be complied with. 

(3) Burden on Providers:— 
Retroactivity. will impose no financial 
penalty on providers because no 
hospital will receive less reimbursement 
for malpractice costs under this final 
rule than it would have received under 
the 1979 malpractice rule. Furthermore, 
in comparison to the 1979 malpractice 
rule, this final rule will benefit greatly 
many hospitals. Hospitals will receive 
utilization-based reimbursement for the 
administrative portion of total premium 
cost. Reimbursement for the 
predominant risk portion will be based 
on each provider's utilization rate, as 
scaled in accordance with the adjusted 
national ratio. Thus, providers will 
receive some reimbursement for the 
administrative portion and for the 
predominant risk portion of premium 
cost. The fact that the final rule might 
not reimburse providers as much as they 
would have received under the pre-1979 
utilization method is not of controlling 
importance because this rule will 
replace the 1979 malpractice rule—not 
the pre-1979 utilization method—and 
because providers could not, subsequent 
to the 1979 rule, reasonably expect to be 
reimbursed based upon a strict 
utilization method. 

As explained above, providers could 
have acted to minimize the effects of our 
elimination of the utilization method at 
any time since 1979, and retroactive 
application of this final rule has no 
bearing on that fact. Similarly, the 
transaction costs incurred by providers 
in challenging the 1979 rule were 
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undertaken voluntarily, as would be any 
additional costs that might be incurred 
in challenging this rule. These costs are 
largely reimbursable by Medicare for 
providers subject to cost reimbursement. _ 

Finally, the possibility of undertaking 
additional rulemaking on this issue, 
although not presently contemplated, 
has no bearing on the validity of 
retroactive application of this final rule. 

(4) Furtherance of Statutory 
Objectives.— Since this final rule 
includes features of the pre-1979 
utilization method and the 1979 
malpractice rule, we are convinced that 
it furthers the statutory objectives of 
reimbursing only actual, necessary costs 
incurred for Medicare patients and of 
preventing cost-shifting between 
Medicare beneficiaries and non- 
Medicare patients. The administrative 
portion of total premium cost will be 
reimbursed under the utilization method. 
The risk portion will be reimbursed on 
the basis of the adjusted national ratio 
and each provider's own patient 
utilization rate. As explained above 
(see, section III.G.), we believe that this 
final rule satisfies the applicable 
statutory requirements. Also, we believe 
that the new rule is preferable to all of 
the alternatives considered in this 
rulemaking. (See, sections IILG., IV.E., 
and IVF.) 

Comment: The new rule would be 
applied unlawfully to providers that 
receive final, non-appealable judgments 
invalidating the 1979 malpractice rule. 

Response: Of course, we complied 
fully with all final, non-appealable 
judgments invalidating the 1979 
malpractice rule, and we will continue 
to do so. We will not without court 
approval apply retroactively this final 
rule to any provider's claims that 
resulted in a final, non-appealable 
judgment invalidating the 1979 rule and 
ordering reimbursement under the pre- 
1979 utilization method. 

Comment: Retroactive application of a 
new rule is grossly unfair because the 
new rule has little prospective effect, 
and thus its adoption is intended solely 
to deprive hospitals of their proper 
reimbursement. 

Response: This final rule will apply 
prospectively to the more than 700 
hospitals excluded from PPS. In 
addition; the new rule will have 
prospective applicability to an 
additional 1450 excluded units that are 
part of hospitals subject to the 
prospective payment system. Thus, the 
new rule will have some future 
application to inpatient services 
furnished by many of the hospitals 
participating in the program. The new 
rule also will apply prospectively to 
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outpatient Services furnished by all 
hospitals. (See, section IV.B., below.) 
Retroactive application of the new rule 
will not deprive hospitals of their proper 
reimbursmement; rather, it ensures that 
the program will pay its fair share of 
hospital malpractice insurance costs. As 
explained above, many hospitals will 
receive more reimbursement under the 
new rule than under the 1979 rule; and 
no hospital will receive less 
reimbursement for the retroactive period 
than it received under the 1979 rule. 

Comment: Since the 1979 malpractice 
rule is invalid, any attempt to apply 
retroactively a new rule must fail for the 
same reasons. 

Response: Even if the 1979 rule were 
finally held invalid, that would not 
obviate the possibility of applying this 
new rule retroactively. This final rule 
differs substantively from the current 
rule in important respects. (See, sections 
IL.A. and ILE., above.) The new rule is 
based on different empirical data than 
the 1979 rule. (See. section III.B., above.) 
Also, the new rule is the result of the 
current notice-and-comment rulemaking, 
and not the 1979 rulemaking, 

Moreover, if the 1979 malpractice rule 
were finally held invalid, there would be 
an even greater need to replace the 1979 
rule with a new valid regulation for the 
retroactive period. Absent appropriate 
corrective action, the program might be 
constrained to reimburse malpractice 
insurance costs on a utilization basis, 
which would result in a windfall to 
providers. Instead, we have filled the 
void and restored order in this unsettled 
area of the law with a new rule that 
responds to the major criticisms of the 
1979 rule. 

Comment: Retroactive application of 
the new rule would violate the express 
mandate of several court decisions. 

Response: Since this final rule will not 
be effective until May 1, 1986, 
no court has addressed its validity. 

The issue of the retroactive application 
of this new rule has therefore 

not been the subject of any court 
mandate either. Several courts, 

upon invalidating the 1979 malpractice 
rule, have ordered utilization-based 
reimbursement and denied motions to 
stay final relief or to remand to the 
agency for suitable corrective action. 
We believe that these decisions were 
based on the fact that the Secretary had 
not promulgated a new final rule as of 
the date of the courts’ orders. In any 
event, these courts did not hold that, in 
general, the Secretary may not engage in 
retroactive rulemaking concerning 
malpractice insurance apportionment 
policy. They held only that, absent a 
new rule, utilization-based 
reimbursement was an appropriate 


” 


remedy for specific plaintiffs challenging 
the 1979 rule for specific cost reporting 
periods. Adoption of this final rule is not 
unlawful since all final, non-appealable 
judgments mandating utilization-based 
reimbursement will be complied with 
fully. 

Comment: Retroactive application of 
the new rule would violate the due 
process rights of providers. 

Response: Providers are only entitled 
to receive those Medicare 
reimbursement amounts that are 
authorized by statute. Providers have no 
due process right to obtain a specific 
amount of Medicare reimbursement. 
Under this final rule, a hospital can only 
receive more reimbursement for a 
retroactive period than under the 1979 
malpractice rule. Thus, retroactive 
application of the new rule could not 
give rise to a colorable constitutional 
claim. 

Comment: In general, the Secretary 
lacks the authority to engage in 
retroactive rulemaking. Specifically, the 
Secretary cannot engage in retroactive 
rulemaking to overturn the decisions of 
the courts. Also, section 1861(v)(1)(A)(ii) 
of the Act authorizes adjustments in a 
provider's periodic interim payments, 
not the adoption of retroactive 
regulations. 

Response: Sections 1861(v)(1)(A)(ii) 
and 1871 of the Act provide the 
Secretary with the authority to engage in 
retroactive rulemaking. Additionally, the 
common law supports this exercise of 
retroactive rulemaking. Section 1815(a) 
of the Act authorizes adjustmenis to a 
provider's periodic interim payments, 
not section 1861(v)(1)(A)({ii). Once this 
final rule becomes effective, malpractice 
insurance cost reimbursement appeals 
will be decided on the basis.of the new 
rule. The courts may then decide the 
validity of this final rule and whether 
the new rule may be applied 
retroactively, Without court approval, 
this final rule will have no effect on a 
final, non-appealable judgment of a 
court in which utilization-based 
reimbursement was imposed as the only 
permissible relief. Rather, the new rule 
responds to the courts’ criticisms of the 
1979 rule and eliminates the 
shortcomings of the 1979 rule that were 
found by the courts. 


J. Application and Implementation of 
This Final Rule 


Comment: The proposed rule does not 
explain specifically how a provider 
subject to a new rule should file a claim 
a“ additional payment under the new 
rule. 

Response: Procedures for filing a 
claim for payment under this final rule 
are explained in section ILF., above. 
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Briefly, a provider may request, under 
this new rule, reopening of a cost report 
to claim additional reimbursement 
within the period specified in the 
reopening and finality regulations. All 
open cost reports, including cost reports 
with respect to which appeals have been 
filed and are pending, on the issue of 
reimbursement for malpractice 
insurance cost, will automatically be 
calculated by the intermediary on the 
basis of this final rule. However, the 
intermediary will not make adjustments 
to cost reports for periods beginning 
prior to May 1, 1986, where such an 
adjustment would result in less 
reimbursement to the provider for 
malpractice insurance costs than.would 
have been payable under the 1979 
malpractice rule. 

Comment: If a new rule were to be 
appliéd retroactively, then retroactive 
application should be made to ali 
providers instead of to only providers 
whose malpractice insurance costs are 
on appeal or subject to reopening. 

Response:This final rule will be 
applied retroactively to all providers’ 
malpractice insurance costs for cost 
reporting periods beginning on or after 
July 1, 1979. In implementing this fina! 
rule, however, the general importance of 
ensuring the finality of decisions on 
reimbursement issues outweighs 
whatever benefits might be received by 
providers whose malpractice insurance 
costs are outside the reopening period. 
Our rules of administrative finality and 
reopening protect both the Medicare 
Trust Funds and the provider 
community from unexpected 
contingencies that might arise long after 
a decision becomes final. For example, 
we might discover that a particular 
reimbursement methodology greatly 
over-reimbursed certain costs over a 
ten-year period. If we were to take 
retroactive corrective action, application 
of the rules of administrative finality 
and reopening would protect providers 
by limiting program recovery of 
overpayments to cost reports with 
respect to which the three-year 
reopening period had not yet expired. 
Similarly, the reopening and finality 
rules protect the Medicare program from 
the administrative and financial burden 
of processing claims filed long after the 
cost reporting period to which they 
relate. Regardless of whether our 
finality and reopening rules benefit or 
disadvantage providers in a specific 
case, their overall role of providing 
certainty in the administrative process is 
important enough to warrant their 
consistent application. 

Comment: The proposed rule does not 
state whether closed cost reports will be 
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reopened officially in. erder te effectuate 
additional payments under a new bule.. If 
reopening is requized, me issues besides 
malpractice imsurance- costs should be 
considered. Alse, if peapering is. 
required, then the Department sheuld: 
state whether reopened: cost reports for 
fiscall years 1982 and: 1983: must be 
submitted through: the: Hespital Cost. 
Report Informatiom System (HCRIS),. 

Response: This final mile will be 
implemented for ail cost reports that are 
not yet final (closed). The 
implementation of this: final rule for 
closed cost reperts: wilk require & 
reopening and, with a revised: 
determination, the issuance of & revised. 
notice of amount of program 
reimbursement (NPR); by the 
intermediary. Only cost reports: that are 
subject to reepening under §405.1865 
may be reopened to consider 
implementaiiow of this new rule. During: 
the reopening, mo issues other than: 
reimbursement for the cost of 
malpractice insurance wilh be- 
considered: Finally,. reepened: cost 
reports that result in a revised 
determination will net be submitted. 
through HCRIS: 

Comment: The proposed! rule dues not. 
address the impact of additional: 
payments under a mew rule om the- 
calculation of the lesser of cost or 
charges, and; in the case of proprietary 
providers, the return.om equity. capital. 
The proposed rule aise: dees: not clarify 
the impact of additional: payments under 
a new rule on the TEFRA payment rates: 
in fiscal years 1983 and: 1986 for non-PPS 
‘hospitals whose base year costs: are: 
affected by an additional payment. 

Response: Ali cast reporting periods 
are subject to regulations and: program 
policies applicable:to each period: 
However, retroactive: application of this. 
rule will not impact om the equity capital 
of proprietary providers... This means 
that an increase im a provider's equity 
capital cannot. be recognized: because 
there was no basis for the provider te 
anticipate amincrease in its: assets by 
application of this final: rule:. Moreover, 
the additional reimbursement to be 
made currently under this: firrali rule for a: 
prior period: could: not be assumed to be: 
equity that was actually used! im thre 
provision of patient: care: during: that 
prior period. Nevertheless, a change im 
the apportionment: of a provider's return: 


will senve to increase the Medicare 
apportionment ratio and thus increase 
the return on equity payable to the: 
provider for eacl» year.. biowever,. any 
additional reimbursement that might 


result froma change: in: the 
apportionment. ratio for any of the 
retroactive: periods will not serve t@ 
increase the equity capital base for the: 
subsequent petneactive: period. 

These: prior cost. reperting periods. 
(affected retroactively by this final rule); 
could be affected,. under this: new rule,. 
by the lower of. reasonable costs or 
customary charges principle: under 
§ 405.455; by the cost limits: provision 
under § 405.460; and. by the rate of 
increase provision under § 405.463: The 
lower of casts: or changes: principle at 
§ 405.455 is fully applicable: to: payments 
made. under this final vule:. Im aduition, 
applicable cost limits. under § 465.460) 
and applicable rate of increase limits: 
under § 4951463 will be- adjusted for the 
impact of this final rule.. 

Comment: The federal rates under PPS 
should be revised: to reflect additional! 
payments under a new rule for a 
hospital’s base year. Also, the hespital- 
specific rates: should be adjusted 
retroactively to take actount of 
additional base year payments. 

Response: The Secial! Security 
Amendments of 1983: (Pub: L. 98-217) 
radically altered Medicare's system for 
paying hospitals for the operating: costs 
of inpatient services for payment years 
beginning on or after October f, 1983: 
The “federal” and “hospital-specific” 
portions are part of # prospectively- 
determined' payment' rate based upon 
the best data available at the time the 
rates are established. Thus; as opposed’ 
to the retrospective cost’ reimbursement 
systenr addressed by this regulation, the 
PPS rates are not subject to retroactive 
change where the intermediary, om the 
basis of the best data available, made a 
good faith attempt:to act in accordance 
with the law as it was understood’ when 
the rates were established: (See, section 
IIl.F, above.) 


IV. Regulatory Impact Analysis 
A. Introduction 


Executive Onder 12298 (E.O. 12291); 
requires: us to-prepare and publish. a. 
reguiatery, impact. analysis: for any, major 
rule.. Ai major rule is. defined’as. amy 
regulation that. is likely to result. im: (1); 
an.annual effect. on: the econemy of $400) 
million or more; (2) a major increase in 
costs or prices for consumers, individual 
industries, government agencies, or 
geographic regions; or (3) significant’ 
adverse effects: om competition; 
employment, investnrent, productivity, 
innovation, ov om the: ability of United 
States-based: enterprises to compete 
with foreign-based enterprises in 
domestic or expent markets..Im addition, 
we prepare and: publish a: regulatory’ 
flexibility analysis: consistent: with the 


Regulatery Flexibility Act: (REA) (5 
U.S.C. 661. througlt 642);, unless: the 
Secretary certifies that the: rule: wilk not 
have: a significant economic: impact om a 
substantial: number of small entities: We 
determined: that the proposed rule 
required @ regulatory impact analysis: 
under E.Q). 12294, armd: we: also: decided: 
to prepare: a regulatory flexibility 
analysis. Therefore,. we included im the 
preamble of Sea ag cde 
analysis: " the provisions: of 
both E.O: 1229T and: the RPA,. which 
discussed: the impacts of the proposal: 
and certain alternatives. 

We have reviewed certain issues 
raised by commenters concerning the 
alternatives discussed! ir the proposed! 
rule, ard, as @ result of our'review of 
those issues, we have reconsidered the 
methodology described’ in the proposed’ 
rule and’ developed additional 
alternatives toreflect the problems 
identified’ by the commenters. The most 
important potential alternatives and 
their impact are discussed’ below. 

A final’ regulatory impact analysis 
under E.O: 12291 is needed. for this final 
rule. We have-also. decided:to prepare a 
final regulatory flexibility analysis..In 
these analyses, we censider tle issues 
raised in.response to: the impact’ 
analysis published with. the propesed 
rule, and: we discuss additional 
alternatives considered as well.as the 
impact of any changes from. the 
proposed rule. This section,, in: 
combination: with the other sections. of 
this preamble;-constitutes an. analysis. 
meeting the:combined provisions of both. 
E.O. 12291 and.the REA. 


B. Effect on Medicare Payments: to 
Hospitals 


We will apply the new. malpractice 
rule two. ways:. prospectively, and. 
retroactively. Implementation of 
retroactive application. is. discussed. 
above, im sections: IL.F..andi lI], of this. 
preamble, and: will.affect only those: 
hospitals- that ave described. there.. We 
estimate that retroactive payments. using, 
the: revised’ reimbursement formula: will 
result in program: expenditures: of about 
$195 million.. Although: this:revised 
methodology, if applied netroactively for 
certain previders,, could! result. in. smaller 
payments to: these providers: than the 
amounts paid: to: them. under the 1979: 
malpractice rule, we will not: recover’ 
any putative overpayments. 

We expect that mone thar 2,200: 
hospitals will: qualify for additional: 
payments: as: a nesult: of: retroactive: 
application of the new: methodology. 
Some: of these payments: will be: 
relatively small}. but payments tothe 
several hundred: hospitals that! were 
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paid little or nothing under the 1979 
malpractice rule may be substantial. 
Based on rough estimates of numbers of 
hospital and total payments for 
retroactive applications, the average 
additional payment would be between 
$80 thousand and $90 thousand dollars. 


—Prospective application of this new 
rule will affect: 

* More than 700 children's, 
psychiatric, rehabilitation, alcohol/drug, 
and other long-term care hospitals 
excluded from the prospective payment 
system; 

¢ Nearly 1,450 units that are excluded 
from the prospective payment system 
(755 psychiatric units, 377 rehabilitation 
. units, and 316 alcohol/drug units) and 
are part of hospitals subject to PPS 
(about 1,100 PPS hospitals have one or 
more excluded units); 

¢ Malpractice cost reimbursement 
related to outpatient services furnished 
by PPS hospitals; 

¢ Hospitals subject to the prospective 
payment system that, as a result of 
retroactive application of this rule, 
receive additional payment for the base 
year used to determine their hospital- 
specific rates under $412.71; and 

¢ Sole community hospitals paid 
under $412.92 that, as a result of 
retroactive application of this rule, 
receive additional payment for the base 
year used to determine their hospital- 
specific rates. 

Total FY 1985 payments to hospitals 
and units excluded from the prospective 
payment system were about $500 
million, or only about one percent of 
total Medicare payments for all covered 
inpatient hospital services. Further, 
malpractice insurance costs are less 
than one percent of the total costs for 
excluded hospitals. Therefore, we do not 
expect this regulation to result in a 
significant prospective increase in 
program expenditures for these 
excluded hospitals and units. 

We do not have sufficient data to 
estimate how much the Medicare 
payments for malpractice costs related 
to outpatient services will increase 
under the new malpractice rule. Total 
FY 1985 payments for these services 
were about $3.8 billion. Again, assuming 
that malpractice insurancé costs 
account for less than one percent of the 
total costs for these services, we do not 
expect a significant increase in 
expenditures, although we expect most 
hospitals under PPS will benefit from 
some increase in reimbursement for 
these expenses. However, a hospital 
that experienced relatively high 
Medicare claims loss experience in the 
5-year period applicable under the 1979 
malpractice rule could receive reduced 


payments as a result of prospective 
application of the new methodology for 
Medicare malpractice costs related to 
outpatient services and excluded: units. 

The prospective application of the 
new methodology will result in 
increased payments to some of the more 
than 5,400 hospitals currently paid under 
the prospective payment system for the 
greater part of their Medicare 
malpractice expenses. Prospective 
adjustment of the hospital-specific rates 
for hospitals that receive additional 
payments in their base years will 
increase payments under the _ 
prospective payment system by about $5 
million for the transition period cost 
reporting periods, that is, for cost 
reporting periods beginning before ~ 
October 1, 1986. Congressional action 
extending the prospective payment 
transition period would, of course, result 
in extended effect of any adjusted 
hospital-specific portion. 

Prospective adjustment of the 
hospital-specific rates will have a 
significant impact on sole community 
hospitals that received an additional 
payment for their base period. Under 
section 1886(d)(5)(C)(ii) of the Act, and 
regulations at 42 CFR 412,92, sole 
community hospitals are paid a 
prospective rate on a per-discharge 
basis, 75 percent of which rate is 
determined on a hospital-specific basis 
using the base period specified in 
§ 412.73. Thus, an additional payment 
for the base period of a sole community 
hospital would have a continuing effect 
on its payment under the prospective 
payment system, rather than ending 
with the close of the transition period. 

Although many hospitals will benefit 
from the new methodology, not all 
hospitals will receive more under the 
new methodology than they would have 
received under the 1979 malpractice rule 
or the increased national ratio proposed 
in the NPRM. The relative benefit or 
disadvantage of each prospectively 
affected hospital will depend on the 
relative magnitude of that hospital’s 
Medicare utilization and malpractice 
loss experience. We expect hospitals 
that had little or no Medicare 
malpractice claims loss experience to 
benefit from this methodology, since 
they could otherwise have received as 
little as zero reimbursement. Under this 
new rule, no hospital with Medicare 
patients will receive zero reimbursement 
for malpractice insurance costs; each 
hospital serving Medicare patients will 
receive reimbursement under this rule 
regardless of its particular malpractice 
claims-paid history. However, hospitals 
with Medicare claims loss experience 
will not always be paid as much as they 
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could have been under the 1979 
malpractice rule or the proposed rule. 

Table 1, below, shows how much 
Medicare reimbursement under the new 
methodology will vary according to a 
hospital's ratio of Medicare utilization to 
total utilization. 


TABLE 1.—EFFECT OF NEW METHODOLOGY ON 
MEDICARE REIMBURSEMENT FOR THE COST 
OF HOSPITAL MALPRACTICE INSURANCE 

Medicare share of premium (percent) 
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TABLE 1.—EFPECT OF NEW: METHODOLOGY ON 
MEDICARE REIMBURSEMENT FOR THE Cos? 





national Medicase 
non ledicale tons rato, and the. national 
zation rate. 

* The valses:in this column are the product’ of the scaling 
Se © een ee component of premiem 
(91.5%) 

ea oe | aie see oie eae 
ou the administratwe component of premium 
( ) 

Mey aden th Prag <8 sear oe acca Atidiftion 
may appear to be inexact dée*terounding 


Hospital-specific claims lbss 
experience: will not affect Medicare 
reimbursement under the new’ 
methodology. Therefore, a hospital! with 
ai very high Medicare malpractize loss 
ratio relative to its: Medicare utilization 
rate-may receive less reimbursement fer 
its malpractice insurance costs under 
this:new rule than it would have 
received under the: 1979 rule. Similarly, a 
hospital with a relatively low Medicare 
utilization nate may be:paid! less under 
this rule than under the 1979 
methodology. As illustrated! in: Eable:1, 
under this: rule a hospital with Medicare 
utilization. of 15 percent or lower will be 
pait: less. tan the 5.1 percent ofits 
nralpractice premiums: that would have 
been paid by Medicare under the 1979: 
rule to any hospital that had no 
malpractice claims- paid experience:.On 
the other hand, a hospital with a high 
Medicare utilization.rate and. relatively 
low: Medicare malpractice claims-paid' 
experience is likely to: receive 
reimbursement for more of its 
malpractice insurance costs under this 
new rule than under the 1979-rule. 


The-different effects: of the new 
methodology fron those: of the:1979:rule: 
are illustrated‘ by: application:of the tw 
methodbpiogies to four hypothetical! 
hospitals: (A,.B, C,. and: D),.each: with 50 
percent Medicare: utilizatiom. All! four 
are excluded from the: prospective 
payment system: For the relevant cast 
reporting periods; Hospital: A has no 
malpractice claims: loss experience: at 
all. Hospital: B has:some Medicare: 
claims loss: experience; but! no 
malpractice claims losses related to 
non-Medicare patients:. Hospital C.has: 
no Medicare losses; but'some:non 


’ Medicare claims: loss: experience: .Its: 


ratio of Medicare malpractice losses: ta 
its total malpractice losses: is: @:2,. a 20) 
percent. 

Under the:rule: published! July. 1, 1979; 
Hospital A would be paid'5.1 percent of 
its malpractice insurance: costs; that is, 
the current national ratio-of Medicare 
losses to total losses. (Under the 1985 
proposed rule:methodology, the hospital 
would have received:11.6 percent of 
premium expense; that-is,. the: proposed: 
updated national ratio.)' Under the 1979 
malpractice rule:and: the 1985 proposed: 
rule, hospital: B' would be paid:100 
percent of its malpractice insurance 
costs, and Hospital C.would:receive no 
reimbursement for malpractice 
insurance. Under the:1979 rule and’ the 
1985 NPRM, hospital: D: would be paid 
based omthe ratio of its Medicare: 
malpractice losses to ail malpractice 
losses for the relevant cost: reporting 
periods; that is, 20:percent of its 
insurance costsi. 

Under this final rule,.8.5 percent of 
each of the four hypothetical! hospitals’ 
malpractice insurance: costs: would. be 
included im theirG & A. cost! centers: and 
reimbursed based: on: Medicane 
utilization: Each: would’ be-reimbursed 
comparable amounts: (about 4.25 percent’ 
of total premium cost) for this 
administrative: portion of their 
malpraetice insurance costs. Medicare 
reimbursement for the remaining pertion 
(that is, the risk portion,. or 91.5 percent 
of the premium) will be determined 
based on the scaling factor formula, 
which takes into account the:adjusted 
national ratio of Medicare malpractice 
loss experience,. the national: Medicare 
utilization rate; andi the hospital's 
particular Medicare: utilization rate. lm 
this example, since:all four hospitals 
have the same Medicare utilization. rate, 
all would: be reimbursed: the same 
percentage of malpractice insurance 
ccsts;. that is, 17.86 percent for the risk 
portion, and 4.25 percent for the 
administrative portion, or 22.11 percent 
of total premium: cost. Hospitals: A. and!C 
would thus receive: more reimbursement 


under this final! rule than under the 197° 
malpractice rule:and' the 1985 NPRM: 
Hbspital B' would receive less: 

Hospital D would receive sliglitly’ 
greater total reimbursement under the. 
new rule; that is; 22.11 percentiof 
maipractice-costs under this new rule, 
as compared with 20)percent under the 
1979 rule and the NPRM..However, if 
Hospital D had:had a. lower Medicare 
malpractice loss:ratio (for example; 10' 
percenty, it would! receive significantly: 
more under the new method than. under’ 
the 1979 rule; and if it had had a higher 
Medicare: malpractice loss: ratio (for 
example, 50'percent),.it would receive 
less under this rule: than it would. have 
received under'the 1979 rule. 

Because most hospitals:in most cost 
reporting periods have little orno 
malpractice losses, and' because’ 
Medicare losses generallyare’a 
relatively small portion of total! losses, 
we expect that the majority of Hospitals: 
im the situation of Hospital’ D'(that'is, 
with both Medicare and non-Medicare: 
loss experience) would. be:paid‘more 
under this: final rule than under the 
previously applicable methodology. 
These hospitals generally will benefit 
from this:methodology if they have low 
Medicare malpractice losses-relative: to 
their Medicare utilization. Since the 
national Medicare malpractice loss:ratio 
is only 11.8-percent' as.compared with ar 
average Medicare utilizatiorrate of 
approximately 40 percent for 1983, this 
new rule will. benefit most hospitals: 
Similarly, hospitals with no malpractice 
claims loss experience’ will’ usually. 
benefit from application of the new: 
methodology, since only those with 
around 15 percent orlower Medicare 
utilization will receive lower total! 
reimbursement under this: new-rule than 
under the 1979'rule. 

In summary, the:shift from a:provider~ 
specific claims based methodology to a 
methodology that weighs: provider- 
specific Medicare utilization heavily ir 
determining the Medicare: share of 
malpractice costs will benefit'most 
hospitals. The greatest benefit will 
accrue to:those with no or' low Medicare 
malpractice claims: losses and relatively 
higher Medicare utilizatiom 


C. Effect on Medicare Payments. to. SNFs. 


As- discussed above, due to lack of 
adequate data on the malpractice claims 
loss experience of skilled nursing 
facilities, we have’ decided to allow 
SNFs to include their malpractice costs 
in the G & A cost’ center for 
apportionment oma utilization basis. We 
expect that this change will result in 
higher reimbursement but'we-do met 
expect it to affect Medicare 
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reimbursement to SNFs significantly. 
We will continue to develop and 
analyze data on SNF malpractice costs. 


D. Effect on Medicaid Payments to 
Hospitals and SNFs 


Twelve states follow Medicare 
reimbursement principles for purposes 
of determining Medicaid payments to 
providers. Unless it acts to amend its 
state plan and adopt some other rules, 
each of these states will have to 
implement this rule; that is, pay SNFs for 
malpractice expense on a strict 
utilization basis, and pay hospitals 
based on the new Medicare 
methodology for hospitals (adjusted 
appropriately for Medicaid). In addition, 
a number of other states use Medicare 
definitions of allowable cost in their 
reimbursement systems, and may have 
to amend their state plans if they do not 
wish to treat malpractice costs similarly 
to Medicare. Furthermore, states that 
would not otherwise be affected could 
elect to adopt this methodology under 
the discretion afforded them under 
section 1902({a)({13) of the Act. 

We expect few states to adopt the: 
new methodology, since very few 
adopted the 1979 methodology as part of 
their Medicaid programs. Thus, although 
this rule will affect states by impelling 
them to amend their state plans, we 
anticipate that the direct effect of this 


rule on Medicaid payments to hospitals 
will be slight. 


E. Alternatives Considered in the 
Proposed Rule 


’ In the impact analysis published with 
the proposed rule, we discussed four 
major alternatives we had considered in 
addition to the proposal— 

1. Take no action; 

2. Reinstate the utilization method of 
apportionment; 

3. Directly apportion other G&A costs 
in addition to malpractice insurance 
costs; and 

_ 4. Reimburse providers based on 
separate malpractice insurance 
premiums for Medicare and non- 
Medicare patients. 

A number of commenters supported 
the second, third, and fourth of these 
alternatives, and disputed our reasons 
for rejecting them. For the most pert, we 
have responded to these comments in 
section IH] of this preamble, above. 
However, certain comments, especially 
those concerned with the “separate 
policies” alternative, related directly to 
the impact analysis section in such a 
way that it is appropriate to discuss 
them here. 

Comment: The most accurate way of 
determining the proper apportionment of 
costs is to allow hospitals to purchase 


separate malpractice insurance policies 
covering Medicare and non-Medicare 
patients. This commenter stated that the 
premiums would be virtually the same. 
Response: For the reasons discussed 
below, we do not agree that separate 
policies would assure the proper 
apportionment of costs, or that the 


premiums of separate policies would, if . 


accurate, be virtually the same. In 
addition, there are certain practical 
barriers to adopting a separate policies 
approach. First, as one commenter 
pointed out, even if a hospital wanted to 
purchase separate policies, insurance 
companies do not offer them. Second, it 
would not be possible to institute such 
policies on a retroactive basis, and, as 
previously explained, we have 
determined that a retroactive change in 
the Medicare rules for reimbursing the 
costs of malpractice insurance is 
appropriate. 

The Medicare statute gives the 
Secretary the responsibility and 
authority to promulgate regulations 
prescribing the methods to be used to 
determine the reasonable costs of 
providing covered services to Medicare 
beneficiaries. To adopt the commenters’ 
suggestion to reimburse providers based 
on separate malpractice insurance 
policies would be to inappropriately 
delegate to malpractice insurance 
carriers the Secretary's responsibilities 
to determine Medicare's share of costs. 
Of course, the Medicare statute does not 
authorize the Secretary to require 
malpractice insurance carriers to 
provide separate policies for Medicare 
patients. Moreover, we have no 
evidence that insurers have, at this time, 
either the inclination or the capability to 
accurately determine malpractice 
premiums separately for Medicare and 
non-Medicare patients. 

If separate policies were issued, each 
insurer could be expected to use varying 
methods to calculate premiums covering 
Medicare and non-Medicare patients. 
Under a “separate policies” approach to 
Medicare reimbursement, we would be 
unable to determine whether the insurer 
had properly apportioned the insurance 
premiums between Medicare and non- 
Medicare. For example, it often would 
advantage a provider to select an 
insurer that charged the same for 
Medicare as non-Medicare. This would 
result in excessive Medicare 
reimbursement to the extent that the 
premium did not reflect the lower risk 
related to Medicare beneficiaries. 

- Furthermore, we believe that separate 
policies would likely result in Medicare 
premiums higher than justified. That is, 
if the malpractice insurance costs 
attributable to Medicare patients 
account for 10 percent of a total 


premium, a policy covering only 
Medicare patients probably would be 
more than 10 percent of the former 
combined premium. Our new 
reimbursement methedology will result 
in a more equitable and justifiable result 
than reliance on separate insurance 
policies. 

Comment: HCFA mistakenly claims 
that separate policies would create 
artificially high premiums and increase 
the costs of administering the Medicare 
program. Mechanisms exist to prevent 
artificially high premiums on Medicare 
risk. To keep these costs low, HCFA 
could, for example— 

(1) Limit reimbursement under 
separate policies to the lowest price per 
Medicare patient at which malpractice 
insurance coverage is widely available, 
similar to payment restrictions for drugs; 

(2) Recognize separate policies only 
when written by limited purpose or 
commercial companies formed solely to 
insure this Medicare risk; or 
_ (3) Recognize separate policies only if 
a hospital purchased its Medicare risk 
coverage from a company different from 
the company that provided the 
hospital's non-Mediecare risk coverage. 

Response: At this time, insurers 
cannot rate providers based on 
characteristics of the patient population 
because they have little patient-specific 
claims loss experience. Therefore, they 
would have to use some other basis to 


‘set premiums, initially. Based on 


comments we received, we expect they 
might use similar rates for Medicare and 
non-Medicare patients, which would be 
inappropriate for the reasons given 
above. 

It would not be administratively 
feasible for the Medicare program to 
shop around for the lowest-priced 
malpractice insurer. The responsibility 
to select an insurer lies with each 
hospital, and although the hospital must 
select an insurer prudently, there is 
currently no explicit law or regulation 
that specifies that the cheapest 
malpractice insurer must be selected. A 
hospital must consider many factors in 
selecting among alternative insurers, 
and the premium rate is only one of 
them. Furthermore, in some states, only 
a single insurer is available to a 
hospital. 

The suggestion that we should 
recognize separate policies only when 
written by limited purpose or 
commercial companies formed solely to 
insure this Medicare risk would not be 
possible in some states, due to existing 
laws and arrangements. In each state, 
the established insurance regulators 
would have to approve the proposed 
rate-making changes. Furthermore, we 
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are not convinced that limited purpose 
or commercial companies formed solely 
to handle this Medicare risk would be 
cost effective. We also doubt that many 
insurers would be willing to set up 
business based strictly on insuring 
Medicare malpractice risk. 

Purchasing Medicare malpractice risk 
coverage from a company different from 
the company providing non-Medicare 
risk coverage still would not necessarily 
assure that the correct reimbursement 
would be paid to providers for Medicare 
beneficiaries. To require such an 
arrangement would also frustrate many 
established purchasing and insuring 
strategies. Many hospitals are 

“accustomed, for good reasons, to 
purchase all their liability coverage from 
a single insurer. It would not always be 
to a hospital's advantage to have a 
unique insurer for its Medicare 
malpractice risk. 

Comment: Separate policies would 
permit the identification of the insurance 
risk of all the elements of costs 
attributable to Medicare patients 
instead of using aggregate losses only to 
measure the costs. 

Response: We assume that by 
“aggregate losses,” the commenter 
meant the accumulation of costs based 
on claims-paid experience. We expect 
that insurers would vary in their 
approach to dealing with the insurance 
risk factors. There are presently no data 
to support the assumption that separate 
policies would appropriately identify all 
the elements of risk. 

As previously stated, insurers cannot 
presently rate providers based on the 
characteristics of patient population, 
because they have little patient-specific 
claims loss data; therefore, they would 
probably use similar rates for Medicare 
and non-Medicare malpractice 
premiums. Furthermore, the new 
methodology established by this final 
rule does reflect other elements of cost 
in addition to claims paid. We believe 
this methodology accomplishes the same 
objective and is more administratively 
feasible than the “separate policies” 
approach. 

Comment: Commercial insurance for 
malpractice exposures might not be 
available for individual hospitals, or if 
available, might only be available on a 
“claims-made” basis. Equitable 
treatment of both self-insured and 
commercially-insured providers, as well 
as providers with “claims-made” and 
“occurrence” insurance coverage, 
requires an independent assessment of 
cost not revealed by market prices. 

Response: This observation'is 
partially correct, but to date we do not 
know of such a validated independent 
assessment of cost comparison of both 


insurers and cost factors of malpractice 
insurance. As recognized by the 
commenter, malpractice insurance is not 
a classical “market” (because, e.g.., 
premiums are based on rates approved 
by state insurance commissions), and 
prices (that is, premiums) often seem to 
be based on considerations in addition 
to cost factors. However, as far as the 
risk factor is concerned, we believe that 
the HCRIS data, and our new. 
reimbursement methodology, obviate 
any need for insurance companies to 
ascertain the precise difference in risks 
between Medicare and non-Medicare 
patients. 

Comment: HCFA could determine the 
costs that would be apportioned to 
Medicare under the utilization method 
of reimbursement and then weight the 
Medicare portion by some statistically 
valid factor to reflect any provable 
reduction in cost based on lower 
malpractice awards. (The commenter 
contends that, because awards are such 
a low portion of total malpractice 
premium costs and because indirect 
benefits from maintaining malpractice 
insurance would be allocable to the 
Medicare patients on the same basis as 
to non-Medicare patients, an 
appropriate weighting factor probably 
would be very close to 1.0.) 

Response: We have considered all of 
the above factors as we developed our 
new reimbursement methodology, and 
we believe that our methodology 
responds to the commenter's concerns. 
However, as shown by Table 1, above, 
we believe the weighting factor 
generally would be significantly less 
than 1.0. The claims loss experience of 
individual hospitals would have no 
significant effect on Medicare 
reimbursement under the new 
methodology. Hospitals with the same 
Medicare utilization rate would be paid 
the same portion of expense regardless 
of their loss experience. 


F. Alternatives Considered in 
Developing This Final Rule 


As noted above, the comments we 
received on the proposed rule caused us 
to reconsider various factors related to 
payment for malpractice costs. As a 
result, we developed several new 
alternatives, including the revised 
methodology adopted in this final rule. 

As shown by the comments received 
on the alternatives discussed in the 
proposed rule, numerous comments 
addressed the central issue of what 
portion of the malpractice costs should 
be reimbursed by Medicare, and there 
were several suggestions as to how this 
portion should be determined. The 1979 
malpractice rule specified that 
providers’ paid malpractice claims must 
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be separately accumulated and used to 
directly apportion their malpractice 
insurance costs to Medicare: This 
apportionment was determined either by 
using the ratio of the provider's : 
Medicare malpractice losses to its” 
malpractice losses for all patients, or, if 
a provider had no malpractice loss 
experience, by reference to the national 
ratio of Medicare malpractice losses to 
all malpractice losses. Thus, the 
methodology of the 1979 rule takes into 
account a provider's loss experience, but 
not its Medicare utilization. It presumes 
that all premium cost may be considered 
to be related to risk. 

As discussed in section III. of the 
preamble, a number of commenters 
advanced arguments that the proposed 
rule’s methodology overlooked certain 
considerations: 

¢ A portion of premium expense 
reflects the insurer's administrative 
expense not related to risk of loss. 

¢ Some portion of the premium is 
related to loss adjustment expenses, 
which, though they are risk related, are 
not included in claims losses. 

¢ Malpractice premium expense is a 
cost of doing business that, to some 
extent, benefits all patients even when 
there is no claims loss experience. 

¢ Claims experience over a five-year 
period does not necessarily reflect a 
provider's Medicare utilization. 

Despite these considerations, it 
remained clear to us that, as shown by 
the national Medicare loss ratio of 11.8 
percent, Medicare beneficiaries did not 
account for a share of malpractice risk 
proportionate to their utilization of 
hospital services. Therefore, since the 
alternatives discussed and rejected in 
the proposed rule continued to be 
unacceptable, we developed several 
new alternatives in response to the 
comments, each addressing one or more 
of these considerations. 

The principal new alternatives we 
considered were generated by 
considering whether or not to— 

¢ Reflect loss adjustment expense in 
the calculation of the national ratio; 

¢ Assign a-portion of premium 
expense to the G&A cost center; 

¢ Continue to use claims loss 
experience to determine the Medicare 
share of risk-related premium expense; 

¢ Continue to use the national ratio 
directly to determine the Medicare share 
of malpractice insurance costs for 
hospitals with no claims loss 
experience; or 

¢ Reflect each provider's Medicare 
utilization in determining the Medicare 
share of premium expense. 

Because each of these factors may, to 
some extent, be considered 
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independently, a large number of 
potential alternatives are possible. 
However, we gave detailed 
consideration to five major 
combinations. 

Alternative | was the proposed rule's 
methodology, using the most recent 
national Medicare loss ratio of 11.8 
percent. If we chose this option, we 
would not assign any premium expense 
G&A, nor would we reflect loss 
adjustment expenses. We would 
continue to use hospital-specific claims 
loss experience, or direct application of 
the national ratio, as appropriate, in 
determining the Medicare share of 
malpractice insurance costs. Further, we 
would not consider hospital-specific 
Medicare utilization in determining the 
Medicare share. 

Alternative 2 was to increase the 
national Medicare loss ratio from 11.8 
percent to 13.2 percent to reflect loss 
adjustment expense (LAE), but 
otherwise to preserve the features of the 
proposed rule methodology. 

Under Alternative 3, we would assign 
a portion of premium expense (8.5 
percent) to the G&A cost center and also 
reflect LAE in adjusting the national 
ratio. Each hospital’s Medicare 
utilization rate would thus be used to 
determine the Medicare share of the 
non-risk portion of the malpractice 
insurance premium. However, the 
Medicare share of the remaining portion 
of the premium expense (that is, the risk 
portion of 91.5 percent) would be 
determined based on hospital-specific 
claims loss experience (or, for a hospital 
with no claims loss experience, by direct 
application of the adjusted national 
ratio), as under both the 1979 
malpractice rule and the proposed rule. 

Alternative 4, like Alternative 3, 
included both assignment of an 8.5 
percent portion of premium expense to 
G&A and reflection of LAE in an 
adjusted national ratio. In addition, for 
hospitals with no malpractice claims 
experience, Alternative 4 took the 
individual hospital's Medicare 
utilization rate into consideration by 
means of the scaling methodology 
discussed in section II.A. of the 
preamble. Alternatives 3 and 4 differed 
in that, under Alternative 4, scaling 
would be used (and, therefore, a 
hospital's own utilization taken into 
consideration) to determine Medicare's 
share of the risk portion of the 
malpractice insurance premium when a 
hospital had no claims loss experience. 
Otherwise, a hospital's specific ratio of 
Medicare malpractice claims to its total 
losses would be used to determine the 
Medicare share, just as under the 1979 
and proposed rules. 


Alternative 5, which is the selected 
alternative, differs from all other 
alternatives considered in that no 
recognition is given to an individual 
hospital’s claims loss experience. It is 
the same as Alternative 4 in using a 
national ratio adjusted to reflect LAE, 
and the assignment of 8.5 percent of 
premium expense to G&A. It differs from 
Alternative 4 in that it applies the 
scaling methodology, and thereby 
reflects a hospital’s Medicare utilization 
rate, to determine Medicare's share of 
the risk portion of malpractice premiums 
for all hospitals regardless of whether or 


’ not the hospital has had malpractice 


loss experience. 


Table 2, below, provides a summary 
of these alternatives. 


TABLE 2.—COMPARATIVE SUMMARY OF DECI- 
SION VARIABLES OF ALTERNATIVES CONSID- 
ERED IN DEVELOPING THIS FINAL RULE 


Alternatives 


Factor LAE into 
national ratio. 

Assign a non 
risk portion of 


determine 
medicare 
share of risk 
Portion 2. 


ratio directly 
to risk portion 
when a 
hospital has 
no claims 
loss 
experience. 








Maines 


' The Medicare share of this non-risk portion to be deter- 
mined based on hospital- ic utilization. 

2 For alternatives that do not assign a portion of premium 
to G&A, the risk portion is 100 percent. 

* The scaling methodology takes into account hospital- 
specific utilization, the national Medicare toss ratio, national 
Medicare utilization, and national non-Medicare utilization. 

* Under Alternative 4, the scaling methodology would be 
applied to the risk portion only for hospitals with no claims 
loss experience. 


Each of these alternatives would have 
substantially different impacts on 
affected hospitals. Much of the 
difference hinges on whether or not a 
hospital’s specific claims loss 
experience is used in determining the 
Medicare share. To illustrate, compare 
the application of the various 


’ alternatives to several hypothetical 


hospitals like those discussed above, all 

with 50 percent Medicare utilization. 

Hospital A—No malpractice claims loss 
experience. 
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Hospital B—Some Medicare-related 
malpractice loss, but no non-Medicare 
loss. 

Hospital C—No Medicare-related 
malpractice loss, but some non- 
Medicare loss. 

Hospital Di—Both Medicare and non- 
Medicare claims loss; hospital-specific 
Medicare maipractice loss ratio of 10 
percent. 

Hospital D2—Both Medicare and non- 
Medicare claims loss; hospital-specific 
Medicare malpractice loss ratio of 25 
percent. 

Hospital D3—Both Medicare and non- 
Medicare claims loss; hospital-specific 
Medicare malpractice loss ratio of 50 
percent. 

Table 3, below, summarizes the 
comparative impact the alternatives 
shown in Table 2 would have on 
Hospitals A, B, C, D1, D2, and D3. 


TABLE 3.—COMPARATIVE MEDICARE MALPRAC- 
TICE REIMBURSEMENT IF ALTERNATIVES 1 
THROUGH 5 WERE ADOPTED 


Atternatives 


As indicated in this table, when 
hospital-specific claims loss experience 
is used, hospitals with comparable 
Medicare utilization may be paid widely 
varying shares of their malpractice 
insurance costs. This benefits some 
hospitals, but disadvantages hospitals 
with low Medicare malpractice losses, 
such as Hospitals C and D1. 

The key decisions in selecting 
Alternative 5 were to— 

¢ Assign a portion of premium 
expense to G&A. The reimbursement: 
methodology thereby acknowledges that 
Medicare should share proportionately 
that portion of malpractice insurance 
cost that is unrelated to risk. 

¢ Reflect loss adjustment expense in 
the national ratio. The upward 
adjustment of the national Medicare 
malpractice claims-paid ratio assures 
that claims handling costs are reflected 
in the ratio. 

¢ Discontinue using hospital-specific 
claims loss experience to determine 
Medicare’s share of the risk portion of 
malpractice premiums. The decision 
eliminates the so-called “anomalous 
results” of tying Medicare 
reimbursement to a hospital's particular 
malpractice loss history, under which a 
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single paid claim could conceivably 
cause a drastic difference in Medicare 
reimbursement. 

© Use the utilization scaling 
methodology to determine Medicare's 
share of the risk portion, regardless of a 
hospital's loss experience. By relying on 
the adjusted national Medicare 
malpractice claims-paid ratio, and 
scaling that number upward or 
downward according to a hospital's 
Medicare utilization rate, : 
reimbursement will reflect the 
proportion of services provided to 
Medicare patients at the hospital as well 
as the disproportionately low risk of 
malpractice claims loss attributable to 
Medicare patients. 

Under this rule, we have attempted to 
develop a reimbursement methodology 
that responds to the greatest extent 
possible to the concerns of the courts 
and Medicare providers as discussed 
throughout this preamble. Alternative 5 
was selected because it addressed most 
fully every major criticism of the 1979 
malpractice rule and satisfied the 
applicable provisions of the Medicare 
statute (see section III.G of this 
preamble). The other alternatives were 
accordingly rejected because, while 
addressing certain aspects of the 
apportionment problem, each was less 
comprehensive than Alternative 5 in its 
approach. 

Table 4 below summarizes the 
comparative impact the alternatives 
shown in Table 1 would have on 
aggregate Medicare program 
expenditures, both prospectively and in 
retroactive application. 


TABLE 4.—COMPARATIVE DOLLAR IMPACTS OF 
ALTERNATIVES CONSIDERED IN DEVELOPING 
FinaAL RULE 


Estimated Medicare Reimbursement for Maipractice 
Expense ' 


Cost (Smitlions) 
Prospective 
application * 


Retroactive 
application * 


"These are our best estimates as of Januafy 1986. All 
figures are rounded to the nearest $5 million. 
* See the narrative preceding Table 2 for description of 


alternatives 

3 Applied to pre-PPS cost oe on or after 
July 1, 1979 and before October 1, a 

* Effect of A aomameunes niltatade oF HAD tar aneh saat: 


eee tee ce 1986. Assumes no . 
prospec! 


tive payment system transition 


Sipeeate 6 Ggece eS are rounded to the nearest $5 million, 
Se a costs of less than $2.5 million to be 


G. Conclusion 


In summary, we have concluded that 
our final rule will substantially benefit 
both providers and the Medicare 


program. It will preserve the essential 
features of a policy that satisfies all 
applicable statutory requirements and 
that is necessary for the sound 
management. of the program and the 
Medicare Trust Funds. Within the 
confines of the Medicare statute, the 
regulation fully responds to the concerns 
of Medicare providers and reviewing 
courts about the program's policy for 
apportioning malpractice insurance 
costs. 

Under this final rule, we will always 
pay something for malpractice 
insurance. We may pay as high as 100 
percent, but only if utilization is 100 
percent, regardless of an individual 
hospital's Medicare malpractice loss 
experience. On the average, we will pay 
substantially more than under the 
existing rule. The new methodology will 
benefit most hospitals with high 
Medicare utilization and either no 
Medicare losses or a low Medicare/non- 
Medicare loss ratio. Those with low 
utilization and disproportionately high 
malpractice losses related to Medicare 
patients may, in some cases, receive less 
Medicare reimbursement for their 
malpractice expenses. (However, we 
will not recover overpayments resulting 
from retroactive application of this rule 
to cost reports already settled.) In view 
of the statutory requirements and the 
objectives of the Medicare program, this 
is the most supportable and cost- 
effective alternative available. 


V. Circumstances Require Retroactive 
Application of This Final Rule 


The Administrative Procedure Act, 5 
U.S.C. 553(d)(3), provides that, for good 
cause shown, an agency may dispense 
with the normal requirement of a 30-day 
period between publication of a final 
rule and the effective date of the final 
rule. Because this final rule does not 
become effective until 30 days after 
publication, we do not believe that a 
“good cause statement” is necessary. As 
explained in the NPRM and in this final 
rule, we believe that retroactive 
application of this final rule is proper 
and necessary. In the event that it is 
deemed necessary to include a good 
cause statement for this final rule, we 
have determined that good cause exists 
for retroactive application of this final 
rule, and we hereby include by 
reference the discussion of those 
sections in the preamble of the NPRM 
and this final rule that address 
retroactive application and 
implementation of this rule. 


VI. Opportunity for Comment 


This interim final rule embodies 
certain changes from the proposal that 
were made to respond to the comments 
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received. Although this rule will go into 
effect as stated above, public comment 
on these changes and on the factual 
information that we developed to 
implement the recommended revisions 
will-be considered if received by May 1. 
1986. Comments that merely reiterate 
issues dealt with in this document will 
not be considered. Because of the large 
number of items: of correspondence that 
we typically receive on regulations, we 
cannot acknowledge or respond to them 
individually. However, after considering 
comments received timely on new issues 
bearing on this interim final rule, we will 
respond to the comments and include 
any further changes in the rule 
(including retroactive changes) which 
might be necessitated in light of those 
comments in a future Federal Register 
publication. 

We voluntarily follow the notice and 
comment provisions of the 
Administrative Procedure Act (5 U.S.C. 
553) in issuing Medicare rules. We 
believe that additional opportunity for 
comment is not necessary before 'this 
new rule goes into effect, since the 
changes are an outgrowth of the 
comments received. In the alternative, 
we find good cause to issue this interim 
final rule, because additional delay 
would be contrary to the public interest. 
Additional delay would result in. the 
entry of further judicial judgments based 
on the prior rules at a cost to the 
Medicare Trust Funds of up to $180 
million in the near term under 
circumstances that could make recovery 
of the funds difficult if this rule were to 
be issued at a later time. These sums do 
not include cases that are presently 
pending before the Provider 
Reimbursement Review Board, which 
shortly will be in the court system, and 
that involve approximately one hundred 
fifty million additional Trust Fund 
dollars. Moreover, since the pre-1979 
utilization method clearly conflicts with 
the statutory requirements for proper 
allocation of costs to Medicare, any use 
of that method for hospitals still subject 
to cost reimbursement would also 
inappropriately disadvantage the Trust 
Funds. Administrative considerations 
and prompt statutory payment 
requirements necessitate that some 
reimbursement rule be in place. 
Accordingly, in light of the clear 
evidence that any payment under the 
pre-1979 utilization method violates the 
statute, and the need to have some 
alternative in place, it is appropriate to 
implement this regulation on.an interim 
final basis. Medicare's need for 
adequate funding of future medical 
services requires strict conservation of 
program resources, and the 





Federal Register / Vol. 51, No. 62 / Tuesday, April 1, 1986 / Rules and Regulations 


Department's fiduciary responsibility to 
protect the Trust Funds therefore 
warrants immediate issuance of this 
rule. 

42 CFR Part 405 Subpart D, is 
amended as set forth below: 


PART 405—FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 


Subpart D—Principles cf 
Reimbursement for Providers, 
Outpatient Maintenance Dialysis, and 
Services by Hospital-Based Physicians 


1. The authority citation for Subpart D 
continues to read as follows: 

Authority: Secs. 1102, 1814(b), 1815, 1833(a), 
1861(v), 1871, 1881, 1886 and 1887 of the 
Social Security Act as amended (42 U.S.C. 
1302, 1395f(b), 1395g, 1395I(a), 1395x(v), 
1395hh, 1395rr, 1395ww, and 1395xx). 


2. The table of contents is amended by 
adding the title for a new § 405.457 to 
read as follows: 


. Subpart D—Principles of Reimbursement 
for Providers, Outpatient Maintenance 
Dialysis, and Services by Hospital-Based 
Physicians 


* * * * 


Additional General Rules On Reasonable 
Cost Reimbursement 
* * * * * 


§ 405.457 Malpractice insurance costs. 


* * * * * 


3. In section 405.452, paragraph (a)(1) 
is amended by changing the cross- 
reference from “paragraph (a)(1)(ii) of 
this section” to “§ 405.457” and the 
reference to “paragraph (a){1)(iii)" to 
‘paragraph (a)(1)(ii)’’; by removing 
paragraph (a)(1)(ii); by redesignating 
paragraph (a)(1)(iii) as paragraph 
(a)(1)(ii); and by correctly designating 
paragraph (e)(9) as paragraph (e)(2). 

4. A new §405.457 is added to appear 
just after § 405.456, to read as follows: 


§ 405.457 Malpractice insurance costs. 
(a) Apportionment of malpractice 
insurance premiums and self-insurance 
fund contributions. For cost reporting 
periods beginning on or after July 1, 1979, 
malpractice insurance costs must be 
apportioned as set forth in this section. 
Subject to the rules of administrative 
finality and reopening as set forth in 
Subpart R of this part, hospital 
malpractice insurance premiums and 
self-insurance fund contributions must 
be separately accumulated and directly 
apportioned to Medicare based on the 
methodology described in paragraph (b) 
of this section. Allowable malpractice 
insurance costs of SNFs must be 
apportioned to Medicare based on the 
methodology described in paragraph (c) 


of this section. For.purposes of this 
section, “premium” includes 
contributions to malpractice self 
insurance funds. 

(b) Hospital malpractice insurance 
cost methodology. (1) Components of the 
premium. The premium is divided into 
an administrative component and a risk 
component as follows: 

(i) The administrative component 
consists of 8.5 percent of the total 
premium amount, and accounts for an 
insurer’s fixed overhead expenses and a 
proportionate share of premium and 
payroll taxes and commissions paid to 
insurance agents. 

(ii) The risk component.consists of 
91.5 percent of the total premium 
amount, and accounts for an ifsurer's 
anticipated loss experience, expenses 
associated with losses (including 
defense costs and claims department 
overhead costs), and the remaining 
share of taxes and commissions paid to 
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insurance agents that are not included in 
the administrative component. 

(2) Apportionment of administrative 
component. The administrative 
component of the premium is reported 
as an administrative and general cost 
and apportioned in accordance with 
§ 405.452(a)(1). 

(3) Apportionment of risk component. 
(i) The risk component of the premium is 
apportioned based on a scaling factor, 
derived from the scaling factor formula 
described in paragraph (b)(3){ii) of this 
section, which accounts for the 
hospital's Medicare utilization rate and 
the disproportionately low national ratio 
of hospital malpractice losses paid to 
Medicare beneficiaries, as compared to 
losses paid to all patients. The scaling 
factor is multiplied by 91.5 percent of the 
hospital’s malpractice insurance 
premium to determine Medicare's share 
of the risk component of the premium. 

(ii) The scaling factor is derived from 
the following formula: 


u x (R/U,) 
Cu x (R/U,))] + ((1 - u) x (1 - R)/(1 - U2)) 


U, =The national Medicare hospital patient 
utilization rate, as adjusted for the time 
lag between incident and claim closure 
for Medicare patients. 

U, =The national Medicare hospital patient 
utilization rate, as adjusted for the time 
lag between incident and claim closure 

» for non-Medicare patients. 

R=The national Medicare malpractice loss 
ratio, as adjusted for associated claims 
handling expense. 

u=The hospital's own Medicare utilization 
rate for the cost reporting period based 
on a ratio of the hospital's total 
Medicare-covered inpatient days of care 
to its total inpatient days of care. 

R/U, =The national Medicare malpractice 
loss ratio compared to the national 
Medicare utilization rate. 

(1-R)/(i-U2)=The national non-Medicare 
malpractice loss ratio compared to the 
national non-Medicare utilization rate. 


(4) Example: Apportionment of 
Medicare’s share of the malpractice 
insurance costs of a hospital that 
averages 75 percent Medicare utilization 


279 5x (2332.7 -.386) = 


during the applicable cost reporting 
period is calculated as follows: 


Step one—The administrative component 
of the premium (8.5 percent) is included in the 
administrative and general cost center of the 
hospital and is apportioned on a utilization 
basis. Thus, the hospital would be 
reimbursed approximately .085 times .75, or 
6.38 percent of the administrative component 
of its premium. (This figure would vary 
slightly depending upon the hospital's 
specific Medicare utilization of its patient 
care departments.) 

Step two—The risk component of the 
premium (91.5 percent) is apportioned on a 
basis which accounts for the hospital's own 
Medicare patient utilization rate and the 
adjusted national Medicare malpractice loss 
ratio by multiplying 91.5 percent by the .421 
scaling factor derived from the scaling factor 
formula, as follows: 
u=75.0 percent 
R=13.2 percent 
U; =38.8 percent 
U2 =38.1 percent 


421 


[.75 x (.132/.388)] + ((1-.75) x (1-.132)/(1-.381) ] 


Thus, the hospital would be reimbursed 
.915 times .421, or 38.54 percent of the risk 
component of its premium. This means that 
Medicare reimbursement would account for 
6.38 percent plus 38.54 percent, or 44.92 
percent of this hospital's total malpractice 
insurance premium. 

(5) Updating of factors used in 
determining apportionment. Based on 
actual cost report. data, HCFA will 
periodically calculate the national 


average of Medicare utilization and the 
national ratio of hospital malpractice 
losses paid to Medicare beneficiaries to 
malpractice losses paid to all hospital 
patients. Periodically, as warranted by 
changes in these factors, HCFA will— 

(i) Publish a notice in the Federal 
Register describing the proposed 
changes for public comment; and 

(ii), In a subsequent Federal Register 
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notice, update the relevant factors and 
respond to comments. 

(6) Allowable uninsured malpractice 
losses and related direct costs incurred 
by a hospital. If a hospital pays an 
allowable uninsured malpractice loss to 
or on behalf of a Medicare beneficiary 
in order to comply with a deductible or 
coinsurance provision of its malpractice 
insurance policy, or as a result of an 
award in excess of a reasonable 
coverage limit, or as a governmental 
provider, that loss and related direct 
costs must be directly assigned to 
Medicare for reimbursement. An 
uninsured malpractice loss paid to or on 
behalf of a non-Medicare patient is not 
an allowable cost. 

(c) SNF malpractice insurance cost 
methodology. Costs of malpractice 
insurance premiums and self-insurance 
fund contributions, in addition to other 
allowable malpractice insurance costs 
of an SNF, are reported as an 
administrative and general cost and 
apportioned in accordance with 
§ 405.452(a)(1). 

(Catalog of Federal Domestic Assistance 
Programs: No 13.773, Medicare—Hospital 
Insurance; No. 13.774, Medicare — 
Supplementary Medical Insurance) 


Dated: January 24, 1986. 
C. McClain Haddow, 
Acting Administrator, Health Care Financing 
Administration. 
Approved: February 7, 1986. 
Otis R. Bowen, M.D., 


Secretary. 
[FR Doc. 86-6944 Filed 3-27-86; 8:45 am] 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT ——> 
Office of the Secretary 

24 CFR Parts 200, 215, 235, 236, 247, 


812, 880, 881, 882, 883, 884, 886 and 
912 


[Docket No. R-85-974; FR-1588] 


Restriction on Use of Assisted 
Housing 


AGENCY: Office of the Secretary, HUD. 
ACTION: Final rule. 


summary: This rule implements section 
214 of the Housing and Community 
Development Act of 1980, as amended 
by section 329{a) of the Housing and 
Community Development Amendments 
of 1981. Section 214 prohibits the 
Secretary of HUD from making financial 
assistance available under the United 
States Housing Act of 1937 (Public 
Housing and section 8), sections 235 and 
236 of the National Housing Act, or 
Section 101 of the Housing and Urban 
Development Act of 1965 (rent 
supplement}, for the benefit of any alien 
who is not a lawful resident of the 
United States. 


EFFECTIVE DATE: July 30, 1986. 
' FOR FURTHER INFORMATION CONTACT: 


For Parts 200, 215, 236, 247, 812, 880, 881, . 


883, 884 and 886: James Tahash, Pregram 
Planning Division, Office of Multifamily 
Housing Management, Department of 
Housing and Urban Development, 
Washington, DC 20410; telephone (202) 
426-3944. 


For Part 235: Brian Chappelle, Singfe 
Family Development Division, Office of 
Single Family Housing, Department of 
Housing and Urban Development, 
Washington, DC 20410; telephone {202} 
755-672 

For Part 912: Edward Whipple, Rental 
and Occupancy Branch, Office of Public 
Housing, Department of Housing and 
Urban Development, Washington, DC 
20410; telephone (202) 426-0744. 

For Part 882: Madeline Hastings, 
Room 6124, Existing Housing Division, 
(202) 755-6887, or Gerald Benoit, Room 
6128, Existing Housing Branch, (202) 
755-6477. 


(These are not toll-free numbers.) 
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Matesial Viofation of the Assisted Lease 

(3) Failure to Provide Evidence of 
Citizenship or Eligible Alien Status Ie “Other 
Good Cause™ for Termination of Tenancy 

(4) Determination of Grounds for 
Fermination of Tenancy 

5. Berminatien of Assistance After Persons 
For Whonr Evidence Is Not Submitted Move 
From Unit ; 

C. Conditions for Resumption of Assistance 
After Termination 

D. Sectien 8 New Construction and 
Substantial Rehabilitation Progranss: 
Oceupancy ef Unit After Termination of 
Assistance 

E. Participants: Allowing Extension of Time 
to Submit Evidence 


IV. Transition 


A. General 

B. Timing of Transition Process= Effective 
Date and Initial Implementation Period 

C. Applicants: Denial of Admission During 
I.L.P.—Preservation of Family's Position on 
Waiting List 

D. Transition Procedures for Current 
Participants 

1. Protection for Current Participants __ 

2. Who Is Protected?: Definitiomof “Current 


. Participant” 


3. Current Participants: When Required to 
Submit Evidence of Citizenship or Eligible: 
Alien Status 
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4. Current Participants: No Denial or 
Termination of Assistance During I.LP. 

§, Current Participants: Notice of 
Requirement to Submit Evidence of Status 
V-Section 235: Denial or Repayment of 
Assistance 

A. Denial of Assistance : 

B. Repayment of Section 235 Assistance 
VE. Prohibition of Assistance for 
Nonimmigrant Student Aliens 


I. General 
A. History of Rulemaking 


By law, HUD housing subsidy may 
only be made available for American 
citizens, and for aliens who are legal 
residents of the United States. This 
prohibition applies to assistance for 
tenants im the form of rent supplement 
payments, section 236 interest reduction 
payments or rental assistance payments, 
section 8 housing assistance payments, 
and Public Housing. The prohibition also 
applies to assistance to homeowners 
through section 235 assistance 
payments. 

The prohibition on assistance to 
aliens who are not legal residents of the 
United States is stated in section 214 of 
the Housing and Community 
Develoment Act of 1980, as. amended in 
4981 (section 329(a) of the Housing and 
Community Development Amendments 
of 1981, Pub. L. 97-35, August 13, 1981). 
The Conference Report on the 1981 
amendment of Section 214 states that 
“. . .this section is intended to reserve 
scarce housing assistance resources for 
persons with the most legitimate claim— 
namely, citizens and other persons 
lawfully present in the United States” 
(House Report No. 97-208 at 697). 

A proposed rule to implement the 
statutory prohibition enacted by the 
Congress in 1981 was published in the 
Federal Register for public comment on 
May 3, 1982 (47 FR 18914). A final rule 
for this purpose was published on 
October 4, 1982 (47 FR 43674), but has 
not been made effective. 

In 1983 the Congress enacted a 
provision (section 474(e) of the Housing 
and Urban-Rural Recovery Act of 1983, 
Pub.. L. 98-181, November 30, 1983) 
which barred HUD from implementing 
the prohibition on housing assistance to 
ineligible aliens for a one-year period. 
This bar to implementation expired at 
the end of November 1984. 


B. Purpose and Organization of Rule 
% Purpose 


In this revised final rule, HUD has 
made major technical improvements in 
the final rule text published in October 
1982. By these changes, the Department 
hopes to minimize practical difficulties 
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and uncertainties inherent in the 
national implementation of the statutory 
prohibilion on assistance for ineligible 
aliens across the spectrum of HUD 
subsidy programs. The Preamble to the 
October 1982 final rule. (47 FR 43674- 
43677) responded to public comments on 
the proposed rule. Except as noted 
below, these responses are hereby 
reaffirmed. 

The revisions of the October 1982 
final rule include procedures to facilitate 
an.orderly transition to the enforcement 
of the alicn restrictions for a current 
program participant, and temporarily 
preserving the waiting list position of an 
applicant who has not documented 
eligibility for admission. There is a more 
precise and complete statement of the 
circumstances when assistance must be 
denied or terminated. The rule provides 
that assistance payments continue 
during judicial eviction of an assisted 
tenant, that a PHA or owner may grant a 
limited extension of time for a 
participant to present evidence of 
citizenship or eligible alien status, and 
that failure to document eligible status is 
grounds for termination of an assisted 
tenancy. Procedures for submission of 
required documentation are expanded 
and clarified. Many changes clear up 
ambiguities in the rule, or help make the 
rule easier to understand. 


2. Organization and Coverage of Rule 


For all-of the covered subsidy 
programs, the procedures to implement 
the prohibition of assistance for illegal 
aliens are contained in regulatory 
provisions which: 

—Describe which aliens are eligible for 
assistance, and define necessary 
terms, 

—Describe requirements to submit 
evidence of citizenship or eligible 
alien status, 

—Describe requirements for notice to 
applicants and tennants, and 

—Describe requirements for denial or 
termination of assistance. 

Section 214 requirements are stated in 
' three largely parallel sets of provisions 
for the programs ‘subject to the alien 
restrictions: 

(3) For rent supplement payments, 
section 236 interest reduction payments 
or rental assistance payments, and 
section 235 interest reduction payments: 
Part 200, Subpart G; plus; for segtion 235 
only, § 235.13. 

(2) For the Section 8 Programs 
(including both project-based section 8, 
and the Section 8 Housing Certificate 
and Housing Voucher Programs): Part 
812: New definitions in § 812. 2, plus new 
§§ 812.5 to 812.7. 

(3) For Public Housing (including 
Indian Housing and Turnkey IH)) and 


Section 23 Leased Housing: Part 912: 
New definitions in § 912.2, plus new 
§§ 912.5 to 912.7. 

Alien regulations for the different 
programs are substantively and—so far 
as possible—textually identical. For 
example, requirements are substantively 
the same for the section 8 project-based 
subsidy programs as for the Rent 
Supplement Program and the Section 236 
Rental Assistance Payments Program. 
However, there are necessarily some 
regulatory variations in the statement of 
section 214 requirements applicable for 
different subsidy programs, because of 
structural or legal differences between 
the programs, or to accommodate 
differences in the form of the program 
regulations). 

The rule includes changes in existing 
program rules. These changes adapt the 
program rules as needed to enforce 
section 214 restrictions on assistance for 
ineligible aliens. Some of the changes 
clarify, at the relevant points in program 
regulations, how section 214 
requirements relate to other program 
requirements. For example the rule 
states the new requirement to collect 
documentation of citizenship or eligible 
alien status at the time of the regular 
annual reexamination, 

The statutory section 214 restrictions 
on assistance for ineligible aliens do not 
apply to financial assistance in the form 
of: (1) 221(d)(3) below market interest 
rate mortgages, or (2) direct Federal 
loans under section 202 of the Housing 
Act of 1959 (i.e., straight 202, without 
section 8). Therefore, this rulemaking 
does not affect such assistance. 
However, where such assistance is 
combined with other financial 
assistance, such as section 8, that is 
subject to the statutory restrictions, 
occupants of a dwelling unit must 
submit-evidence of citizenship or 
eligible alien status in accordance with 
the regulations. 

Section 214 is applicable to “financial 
assistance made available pursuant to 
the United States Housing Act of 1937” 
(section 214(b)). Section 17 of the United 
States Housing Act of 1937; which 
authorizes the Housing Development 
Grant Program and the Rental 


Rehabilitation Grant Program, was 


enacted in 1983 (section 301 of the 
Housing and Urban-Rural Recovery Act 
of 1983, which also contained the one- 
year bar on implementation of section 
214 described in section L.A. of this 
Preamble). Section 17 was passed after 
publication of both the proposed rule, 
and the October 1982 final rule, for 
implementation of section 214. The 
present rule doés not deal with either of 
the section 17 programs. 


11199 


Il. Evidence of Citizenship or Eligible 
Alien Status 


A. Process for Documenting Eligibility: 
Nature of Revisions 


Regulatory provisions which describe 
the process by which a family 
documents eligibility for assistance have 
been largely rewritten and reorganized. 
The changes are intended to make the 
rule more readable and precise, as well 
as to accomplish a number of specific 
purposes noted below. 

Each of the three parallel sets of 
regulatory provisions on the covered 
programs are intended to provide clear 
answers to these basic questions: 


—For whom must evidence of 
citizenship or eligible alien status be 
submitted? 


Evidence must be submitted for the 
family head or spouse regardless of age, 
and for all other persons 18 years or 
older. The evidence must be submitted 
for each such person who is or will be 
an occupant of the assisted unit 
($§200.182(a)(1), 812.5(a}(2), 912.5(a)(2)). 
—Who is required to.submit the 

evidence? 


The evidence must be submitted by 
the applicant or participant family (§§ 
200.182(a)(2), 812.5(a)(1), 912.5(a)(1)). 
The revised rule uses the existing 
vocabulary of the applicable program 
rules to designate the entity for which 
assistance is paid, and which must 
comply with program rules: applicant 
and “tenant” for section 236 and rent 
supplement, applicant and “mortgagor” 
for section 235, applicant and “Family” 
for section 8.and Public Housing 
assistance. 

In § 200.181, the revised rule adds a 
definition of the term “tenant” for 
financial assistance in the form of rent 
supplement payments or section 236 
interest reduction payments or rental 
assistance payments: 

An individual or a family renting a 
dwelling unit in a project owned by an 
eligible housing owner or occupying such a 
dwelling unit as a cooperative member. 


This is essentially the same as existing 
regulatory language which describes a 
“qualified tenant” eligible for assistance 
under the rent supplement program 

($ 215.20(b)(1)), or section 236 

($§ 236.2(a)(2), 236.710). 


—To whom is the evidence submitted?. 


In each program, the party which 
determines whether a family is 
otherwise eligible for assistance also 
administers the restrictions on alien 
eligibility. Evidence of citizenship or 
eligible alien status is submitted by the 


family to this party: 


BEST COPY AVAILABLE 
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—For financial assistance in the form 
of rent supplement payments, or of 
section 236 interest reduction payments 
or rental assistance payments, the 
required evidence is submitted to the 
owner of the assisted housi 


8 fother than aclaepamionme 
Rehabilitation under Part 882), the 
evidence is submitted to the section 8 
owner ($812.5fa}f4}fri(CP. 

—In the Public Housing Program, the 


eligibility for assistance. Evidence of 

citizenship or eligible alien status is 

therefore submitted by the Family to 

the PHA (§§812.5({a)(4)(i)(A) and (B). 

912.S{a}{4 ey}. 

—tIn the Section 235 Program, the 
evidence is submitted by the applicant 
or mortgagor fo the mortgagee 
($§ 235.13{a), 200.182(a k4)G}). 

The revised rule (§ 812.2} adds the 
defined term “responsible entity” for 
precision and conciseness im designating 
the “entity responsible for administering 
the restrictions en providing assistance 
to ineligible aliens” im the different 
Section 8 Programs. Im the Section & 
Housing Certificate and: Housing 
Voucher Programs, and the Section 8 
Moderate Rehabilitation Program. the 
responsible entity is the PHA 
($$ 812.SlaX4}fifA) and (B)}. Im the other 
Section. 8 Programs, the responsible 
entity is the Owmer ($ ES SRERCY- 

(For ease of exposition, the term 

“responsible entity” is used mere 
broadly in this Preamble to refer to the 

entity which administers the section 214 

restrictions im any of the covered 

programs} 

—Doees the responsible entity have to 
help the famity obtain required 
evidence, or verify authenticity of 
evidence subnritted? 

The revised final rule adds provisions 
which state that the responsible entity: 
is not required to assist the [Family| in 
obtaining the evidence to be submitted, and 
is not required to determine the validity or 
authenticity of evidence submitted. ff the 
{respensible entity} suspects that a document 
submitted is not vatid or authentic, or 
suspects misrepresentation, the [responsible 
entity] shall inform HUD. 

($$ 200:182{a)f4}{ii}(B), 872:5(a)(4)fiiytB). 

912.5fai4}iipt 

The Preamble to the October ?962 
final rule stated (47 FR 43674) that: 

The hoasing authority er ewner is not 
required to verify the authenticity of the 
document [submitted by a family] buf merely 
to note the type of document submitted. the 


pa serial number if 
any. 
The revised final rule incorporates in the 
regulation text the proposition that the 
responsibility entity is not required te 
verify authenticity ef documents 
submitted by the family. In addition, the 
owner is not required to verify 
“validity” of a document submitted. A 
document may be authentic, but mot 
valid, fer example if, the authorization 
for arr alien to reside in the United 
States has been withdrawn or revoked. 
fn routine administration of the alien 
restrictions, the responsible entity is 
only expected to determime whether the 
family has submitted the type of 
document required by HUD, and that or 
its face the document appears to be 
valid and authentic evidence of the 
family’s status. If there is ro reasor to 
doubt correctness of the document, or to 
suspect misrepresentation by the family, 
the responsible entity is met expected or 
required to undertake any investigation 
of the document, or of the famify’s 
stafus. 

If, however, the responsible entity 
“suspects” that a document is not valid 
or authentic, or that there has beerr 
misrepresentatior by the famify, the 
owner or PHA must inform HUD. 
(Sectiorr FFEB of this Preamble discusses 
the requirements for fermiration of 
financial assistance if the responsible 
entity determines that documents used 
to evidence citizenship or eligible alien 
status of a participant were fraudutently 
obtained or submitted, or ave not valid 
or authentic evidence of such status.} 

The reasors for not requiring that an 
owner, PHA or section 235 mortgage 
verify the autherrticity of documents 
submitted by the fanrily are the need for 
a uniform and objective process for 
determinatior of famify eligibility, and 
more generally, practical administrative 
problems in implementing the statutory 
limitation. 

The types of document which may be 
submitted are listed in the rule. The 
responsible entity is only required to 
determine if the family has or has not 
submitted the documents required. The 
responsible entity does not have to 
engage in a difficult or subjective 
examination of authenticity. HUD 
believes that this process wilf promote 
the maximum uniformity in 
administration of the sectiort 214 
requirements, with the least roonr for 
variation between different program 
administrators, or as between different 
applicants or participants subject to the 
statutory requirement. The purpose of 
the process is to determine a generally 
urambiguous legal issue—that ar 
individual is or is not a citizen or a legal 


permanent resident of the United States. 
The Department seeks to resolve this 
issue in the most clearcut and 
mechanical manner: the submission by 
the family of specified legal documents 
which are evidence of eligible status. 

The Department wishes te establish a 
procedure that will fully comply with the 
requirements of the Few, but with the 
least demand on the administrative 
capacities and resources of program 
administrators. The character of the 
process required under thre rule presents 
the least administrative berder for 
program administrators. 

The revised rule also clarifies that the 
responsible entity has no regulatory 
duty to help the family obtair the 
documents to be submitted. While some 
program families may find it hard to 
come up with the documentation 
required, the legaf duty to produce the 
documents rests solely with the family. 
B. Documents Reguired 
1. Evidence of Eligible Status: Definition 

To establish eligibitity for assistance, 
the family must submit the official 
documents which show that individual 
famaly members: are either citizens or 
eligsble alzens. The family must also 
submit a form of writtem consent by the 
family to use information submitted, 
which is called a “verification consent 
form”. Regulatory provisions which 
describe the items & family must submit 
are reorganized and revised. 

The revised final rule has added a 
new defined terny which designates: the 
set of documents which must be 
submitted by a family. “Evidence of 
citizenship or eligible alien status” or 
“evidence” is defined (§§ 200.18%, 812.2, 
912.2} to mean: 
the documents which must be submitted in 
accordance with [the regulation] ta show 
citizenship or eligible alien status of 
occupants of an assisted dwelling unit. The 
evidence consists of both: 

(1) the documents deserived fir the rule as 
acceptable evidence of citizenship or eligible 
alien status}, and 

(2} @ verification consent. form. 


This definition permits precise and easy 
regulatory reference to the fll package 
of documents which the family is 
required to sabmit. 


2. List of Documents 


The rule lists the documents accepted 
as evidence of citizenship or eligible 
alien status. This basic: approach is the 
same in the October 1982 final rele and 
the revised firaf rule. 

The list of documents which may be 
submitted to show citizenship status of 
an occupant has been amended by 
eliminating the folowing documents 
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previously listed in the 1982 final rule 
(e.g., § 200.182{b}{1) of 1982 rule): (1) 
Commuter Status Card (INS Form I-178), 
(2) Military Discharge Form (DD 214), (3) 
Selective Service Certificate of 
Registration (Form SSS 2), and (4) Voter 
registration card (compare revised final 
rule §§ 200.182{b)(1), 812.5(b)(1), 
912.5(b)}(1)}. These deleted items do not 
evidence citizenship of the holder. A 
Commuter Status Card is a border- 
crossing permit, and may be issued to 
aliens. Military service is not limited to 
American citizens, and proof of 
citizenship is not required before 
issuance of a selective service 
registration or a voter identification 
form. 

On advice of the Immigration and 
Naturalization Service (INS), the list of 
documents which may be submitted.to 
evidence eligible alien status has been 
amended by adding: 


Passport stamped “processed for 1-551, 
temporary evidence of lawful admission for 
permanent residence” (for permanent 
resident aliens. 

($§ 200.182{c)(14}{iv). 
912.5{e){1}{iv)) 

INS forms and other types of 
documentation may change from time to 
time, and other forms of suitable 
documentation may have been omitted 
from the regulatory list. For this reason, 
the revised final rule has added 
authorization for submission by a family 
of “any other document designated by 
HUD” to evidence citizenship or eligible 
alien status (§§ 200.182(b)(1){ix), 
200.182(c){1){ix), 812.5(b}{1){ix), 
812.5(c)(1){ix), 912.5(b)}(1) (ix), 
912.5(c)(1){ix}). 


3. When Documents Must Be Submitted 


From the effective date of the rule 
evidence must be submitted before 
- admission to a program (see section 
IIL.A.2 of Preamble). 

For participants, evidence of eligibility 
for individual family members must be 
submitted at each regular annual 
reexamination of family income and 
composition ($§ 200.182(a)(5)(i){A){2), 
812.5(a)(5)(i)(A)(2), 912.5(a)(5)(i)(A)(Z); 
for discussion of transition requirements 
for current program participants see 
section IV.D of Preamble). In addition to 
the submission at annual reexamination, 
the family must submit evidence that a 
proposed new occupant of the unit is a 
citizen or eligible alien (see section 
III.A.5 of Preamble). 

The October 1982 version of the final 
rule would b.ave required submission of 
status documentation at “each 
recertification of income” (e.g.. 

§ 200.184(b)). The family would have 
been required to submit the 


112.5{c}(1 iv), 


documentation at any interim 
reexamination, as well as at the annual 
reexamination. Under the revised final 
rule, the family is not required to submit 
evidence of citizenship or eligible alien 
status at an interim reexamination. 

The revised regulatory scheme is 
designed to fit the new documentation 
requirements under section 214 into the 
regular rhythm of the annual 
reexamination process for a participant 
family. Typically, the responsible entity 
conducts an interim reexamination 
because of special circumstances 
respecting an individual family—if there 
is a rise or fall in the family income used 
at the last annual reexamination to 
compute the rent. Whether the interim 
reexamination is performed atthe 
initiative of the family (seeking a lower 
rent) or of the responsible entity 
(seeking an increased rent because of an 
increase in family resources), the 
reasons for the interim reexamination 
bear no clear or necessary relation to 
the statutory policies of section 214. A 
requirement for submission only at 
annual reexamination, and not at 
interim reexamination, will be more 
uniform in operation. In general, it will 
also be more administratively 
convenient. 

However, nothing in this rule is 
intended to change or affect the 
schedule for the annual reexamination 
as determined under HUD regulations 
and requirements independent of this 
rule. In general, HUD program 
procedures require that reexaminations 
take place at /east annually. In some 
cases, regular administration of the 
annual recertification requirement may 
result in an annual reexamination 
scheduled to fall less than one year after 
the preceding reexamination, for 
example, where there isa change in the 
responsible entity's regular 
reexamination schedule. 

For any individual member of the 
family, the family is required to submit 
evidence supporting a claim of 
citizenship status only one time during 
continuous assisted occupancy by the 
citizen (§ § 200.182(a)(5)(i)(B), 
812.5(a){5}(i}{B), 912.5fa)(5)(i)}(B)). 
However, a claim of eligible alien status 
for a family member must be re- 
documented at each successive annual 
reexamination. This distinction in 
treatment of documentation 
requirements for citizens and aliens is 
essentially unchanged from the prior 
versions of the rule. The single 
submission by a citizen is sufficient to 
show that the assisted individual is not 
an alien, and therefore not an ineligible 
alien. Status as a citizen is seldom lost. 
Legal status of an alien, on the other 
hand is likely to change from time to 
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time. The Preamble to the original final 
rule (47 FR at 43675) noted that the 
Department is concerned: 


that an alien's status may be subject to 
change at any time. Moreover, . . . the 
Department does not believe that this 
requirement will be burdensome upon aliens 
who are required by law to carry their 
registrations in their possession at all times. 


Although the family must submit 
required documentation at each annual 
reexamination, the set of family - 
members for which evidence must be 
submitted may change from 
reexamination to reexamination. These 
changes may occur because of changes 
in the family configuration (where 
family members leave or join the family 
occupying the unit), because a family 
member for whom documentation was 
not previously required reaches the age 
of 18, or because documentation has 
been previously submitted for a citizen 
member. 


4. Use and Release of Information 


Provisions on use of status evidence 
submitted by the family are revised. The 
revisions are intended to express more 
comprehensively and clearly the 
purposes for which the information may 
be used by HUD or the responsible ~ 
entity, and the parties to which the 
evidence may be released. 

The revised final rule preserves the 
principle, as under the October 1982 
final rule, that evidence submitted by 
the family to the responsible entity 
“shall be deemed to have been 
submitted in confidence” (revised final 
rule §§ 200.182fe), 812.5(e), 912.5(e))}. 
Evidence submitted by the family in 
accordance with the rule may only be 
released by the responsible entity for 
the purposes stated in the rule. 

The 1982 rule provided that 
information submitted by the family 
could be disclosed by a PHA, owner or 
mortgagee to persons “directly 
connected” with “verification” of status, 
or the “administration or enforcement” 
of the programs (e.g., § 200.182(e) of 1962 
rule). If information furnished by the 
family was made available to HUD, 
HUD could in turn release the 
information to other agencies “for 
verification purposes” (e.g., § 200.181 (e) 
of 1982 rule}. On reconsideration, HUD 
believes that the 1982 regulatory 
formulation will present unnecessary 
difficulties and legal or factual issues as 
to what persons or agencies should be 
considered as “directly connected” with 
the stated purposes, and as to how the 
owner is to determine the existence of 
such a connection. The scope of 
allowable purposes for which the 
information can be used by the PHA or 





owner is also too serrowly stated in the 
1982 rule. 

Under the revised final rule, the. 
definition of “verification consent form”. 
has been amended to include a more 
complete statement concerning release 
of evidence by the responsible entity or 
by HUD, and‘a consent to release of 
information held by governmental 
agencies (§§ 200.181, 812.2, 912.2). 

Under the revised rule, the 
responsible entity which collects the 
evidence from the family, is flatly 
authorized to release evidence 
submitted by the family to HUD 
($§ 200.181, 812.2, 912.2; §§ 200.182{e), 
812.5{e), 912.5{e)). 

It is not practical or necessary that the 
PHA or owner examine prospective uses 
by HUD of evidence submitted by the 
family, or determine whether the HUD 
officials to which the information is 
released are somehow “directly 
connected” with authorized uses of the 
information. As in the case of other 
documents relating to administration of 
the HUD assistance programs, HUD 
must have the right to require the 
release to HUD of information collected 
from the family (cf., § 814 of the Housing 
Act of 1954, 12 U.S.C. 1701n). 

The purposes for which HUD may 
release the evidence submitted by the 
family or other information received by 
the Department bearing on the family’s 
citizenship or eligible alien status, are, 
however, fully stated in the revised rule. 
HUD may release the information to any 
Federal, State or local government 
agency for the following purposes: 

(1) Verification of citizenship or 
eligible alien status, 

(2) Enforcement of restrictions on the 
availability of financial assistance 
because of such status; 

(3) Investigation or prosecution of 
fraud in connection with any federal 
housing assistance program, and 

(4) Other purposes connected with 
administration of HUD programs. 

(See definition of “verification consent 
form” at §§ 200.181, 812.2 and 912.2) 

Information submitted for 
enforcement of the section 214 
restrictions may be relevant to a 
broader investigation of possible fraud 
by the family, or relevant for other 
purposes connected with HUD's 
statutory responsibilities. In submitting 
the information, the family should 
understand that the information may be 
released to HUD, and may be released 
by HUD for the full range of legitimate 
purposes connected with the mission of 
the Department. The information should 
not be artificially segregated or 
insulated from possible use by HUD for 
the full range of legitimate purposes 


defined by. HUD's statutory 
responsibilities. 

- When releasing status evidence to 
HUD, the owner or PHA does not have 
to inquire as to the intended use of the 
information. However, where the 
information is released to a party other 
than HUD, the information may only be 
released for the following purposes: | 

(1) Verification of citizenship or 
eligible alien status, 

(2) Enforcement of restrictions on the 
availability of financial assistance 
because of such status, or 

(3) Investigation or prosecution of 
fraud in connection with any federal 
housing assistance program. 

The explicit regulatory authority for 
HUD or the responsible entity to release 
the evidence for an investigation or 
prosecution of fraud is new in the 
revised final rule. HUD wants to permit 
and encourage the vigorous use of all 
available information for the prevention 
and prosecution of fraud, not solely for 
the enforcement of the statutory 
restrictions on occupancy by ineligible 
aliens. 

The rule states the purposes for which 
evidence may be released by HUD or 
the responsible entity. However, the rule 
does not seek to regulate the further use 
of the information by the entity 
receiving the information, or to control 
any further release or transmission of 
the information.! The Preamble to the 
October 1982 version of the final rule 
states that: 


the Department believes . . . that the 
Department is without authority or mandate 
to restrict other agencies charged with 
responsibility of enforcing other laws from 
utilizing information legitimately disclosed to 
them for such purposes. 


(47 FR 43676) 


The “verification consent form" 
includes an authorization by the family 
for other Federal, state or local agencies 
to release information to HUD or to the 
responsible entity. The definition of 
verification consent form is amended to 
specify that a-governmental agency may 
release.any information which HUD or 
the responsible entity ‘determines to be 
necessary" for verification of citizenship 
or eligible alien status, or the 
enforcement of the restrictions on the 
availability of financial assistance 
because of such status. The regulatory 
language governing the family's consent 
to release of information bearing on 
enforcement of Section 214 is similar to 
existing regulatory language concerning 
the family’s consent to release of 
information bearing on determination of 
family eligibility or rent (e.g., 

§ 813.109(b) concerning the section 8 
program). 
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Ill, Rental Programs: Denial or 
Termination of Assistance 


Section 214 states that HUD may not 
“make financial assistance available for 
the benefit of " aliens not legally 
resident in the United States under the 
Immigration and Nationality Act. 

The final rule text published in 
October 1982 provides that failure to 
document alien status shall result in 
denial or termination of the benefits of 
assistance (§§ 200,182(a), 812.5(a)). 
Regulatory provisions on the denial or 
termination of assistance in the rental 
subsidy programs are substantially 
revised in the present version of the 
final rule. 


A. Rental Programs: Denial of 
Assistance 


1. Purpose and Nature of Revisions 


The October 1982 final rule provides 
(§§ 200.184(a), 812.7(a) that if required 
documentation is not presented 
“applications for the benefit of 
assistance shall not be approved” and 
“eligibility or income shall not be 
certified for initial occupancy.” The 
October 1982 final rule also provides 
that after recertification an assisted 
lease may not be “renewed or 
extended” by an owner when the lease 
expires (§§ 215.20(b)(2)(i), 236.70(d)(i), 
236.710(b)(1)(i), 812.8(b).) 

This revised final rule contains a more 
complete and precise operational 
statement of the circumstances in which 
a new commitment for housing subsidy 
must be denied if a family does not 
document citizenship or eligible alien 
status. The specification of these cases 
includes both the denial of initial entry 
into a housing subsidy program, and the 
denial of.a new assistance commitment 
on behalf of a current participant. 

The rule does not change applicable 
procedures for denial or termination of 
assistance in the individual programs. In 
all cases, a denial or termination of 
assistance must be carried out in 
accordance with law and applicable 
rules and HUD requirements. 

Transition provisions governing denial 
of assistance for families already 
participating in a program at the time of 
initial implementation, are discussed in 
section IV of this Preamble. 


2. Admission 


For the rental subsidy programs (other 
than the Housing Certificate and 
Housing Voucher Programs), the revised 
rule states that the entity which 
administers the prohibition on 
assistance to ineligible aliens may not 
“admit an applicant” to participation in 
the program: unless the required 
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evidence has been submitted. 
($$ 200.184(b)(1}(i), 812.7{a}(2)(i)(A), 
812.7(a)(3){i){A), 912.7(a}(1)}(i).) 

concept of “admission” is 
common to all of the programs, and is 
widely used in existing program 
regulations and handbooks. As used 
inthe context of the alien prohibition, 
the term is intended to denote the 
concrete administrative and contractual 
actions through which a family becomes 
a participant in a covered program. 

Under the existing rule for the 
Housing Certificate Program, the point 
at which an applicant becomes as a 
participant is precisely defined as the 
point at which the PHA executes an 
assistance contract with an owner on 
behalf of the family (24 CFR 
882.209(a}(1}). Otherwise stated, this is 
when the family is admitted to the 
program. This principle is also 
applicable to the Housing Voucher 
Program (under the Federal Register 
notices which currently control 
operation of the program). The revised 
rule provides (§ 812.7(a)}(1)(i)(B)) that the 
PHA may not enter into an assistance 
contract for an applicant (i.e., may not 
admit an applicant) unless required 
evidence has been submitted. 

Before admission, the responsible 
entity must receive evidence of 
citizenship or eligible alien status 
submitted by the family for the family 
head and spouse regardless of age, and 
for each person over 18 who will occupy 
the unit (§§ 200.182(a){1), 812.5(a)(2), 
912.5(a)(2)). 


3. Housing Certificate and Housing 
Voucher Programs: Issuance of 
Certificate or Voucher 


In the Housing Certificate and 
Housing Voucher Programs, the revised 
rule (section 812.7(a){1){i)(A)) provides 
that the PHA may not issue a Certificate 
or Voucher if the family has not 6 
submitted evidence of eligibility when 
required. This prohibition applies to 
both a family applying for participation 
in the program, and a participant family 
which wants to move to another 
dwelling unit. 


4. Execution or Approval of Lease 


In all of the rental subsidy programs, a 
dwelling is leased to a family. Under the 
revised final rule, execution or approval 
of an assisted lease is prohibited if the 
family has not submitted evidence of 
citizenship or eligible alien status when 
required. 

In the Section 8 Housing Certificate 
and Housing. Voucher Programs, subsidy 
is paid by the PHA to an owner only if 
the PHA has approved the /ease 
between the family and the owner, and 
has executed an assistance contract 


(HAP Contract or Voucher:Contract) 
with the owner. These two acts by the 
PHA are necessary as the statutory and 
programmatic basis for making housing 
assistance payments to an owner. 
Therefore, both contractual acts are 
necessary when the family enters the 
program, and also when a participant 
family wants to move. 

For the Housing Certificate and 
Housing Voucher Programs, the revised 
rule provides (§ 812.7(a}({1}{i)(B})} that the 
PHA may not enter into an assistance 
contract or approve a lease for an 

applicant or participant family if 
required Section 214 documentation has 
not been submitted. This regulatory 
prohibition applies to the approval by 
the PHA of a lease extension or renewal 
for a participant family. The prohibition 
does not, however, affect an automatic 
extension of the tenancy under the 
terms of the lease originally approved 
by the PHA for the participant, since 
PHA approval is not required for 
continuance of the assisted tenancy 
under the lease originally approved by 
the PHA. 

In the other Section 8 Programs 
(except Section 8 Moderate 
Rehabilitation under Part 882}, the Rent 
Supplement Program, the Section 236 
Interest Reduction Payments or Rental 
Assistance Payments Programs, and the 
Public Housing Program, the responsible 
entity is also the owner of the assisted 
unit. For these programs, the rule 
provides (§§ 200.184(b)(1)(ii), 
812.7(a)(3)(i)(B), 912.7(a)(1)(ii)) that the 
owner may not “enter into” an assisted 
lease (including “entering into” any 
lease extension or lease renewal for a 
previously assisted family) unless the 
family has satisfied the documentation 
requirements. This prohibition against 
entering into an assisted lease applies 
only to the positive contractual act of 
the responsible entity to extend the 
‘subsidized tenancy, but does not affect 
the automatic extension of the tenancy 
by legal operation of the previously 
executed lease, and which does not 
require the agreement of the owner. In 
most cases, the forms of lease in use in 
these programs provide for automatic 
month-to-month extensions of the lease 
unless the owner acts to terminate the 
tenancy for cause (e.g., Model Lease for 
Subsidized Programs, in HUD Handbook 
4350.3, Appendix 19a, section 2). 


5. Approval of New Occupant 


Before admission of a family, the 
responsible entity determines who may 
occupy the assisted unit. After initial 
admission, the family must also request 
approval fer occupancy: of the assisted 
dwelling unit by any additional person 
for whom submission of evidence of 
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citizenship or eligible alien status is 
required (§§ 200.182{a)}(5){ii), 
812.5(a){5)(ii), 912.5(a)(5)fii)}. Until the 
family submits the evidence, the 
responsible entity may not approve 
occupancy of the assisted dwelling unit 
by the new person (§§ 200.182{a)(5){ii), 
200.184(b)(1 (iii), 812.5(2)(5)fii), 
812.7(a}(1)(i)(C), 812.7(a}(2}{i}(B), 
812.7(a)(3){i)(C), 912.5(a)(5) fii}, 
912.7(a)(1)(iii)). 

Assistance for the entire family is 
terminated if a participant family fails to 
get approval by the responsible entity 
for occupancy of the unit by a new 
person for whom submission of 
evidence of citizenship or alien status is 
required ($§ 200.184{c)(1)(ii), 
812.:7(b)(1)(i)(B), 892.7€b}{2){i)(B), 
912.7{b)(1)fii)). 


6. Rent Supplement and Section 236 
Programs: Change in Form of Assistance 


In some cases, assistance may be paid 
for a unit under more than one rental 
subsidy program under Part 200 (which 
covers rent supplement and Section 
236): for example, a unit may be assisted 
with a combination of Section 236 
interest reduction payments and rent 
supplement payments or Section 236 
rental assistance payments. The 
configuration of assistance for a unit 
may change during the term of a tenant's 
lease. The revised rule prohibits the 
owner from starting a new form of 
financial assistance for the tenant 
family under a lease previously entered 
unless the family documents eligible 
status (section 200.184(b)}(1)}{iv)). 


B. Rental Programs: Termination of 
Assistance 


1. When Assistance Is Terminated, and 
by Whom 


In the Section 8 Housing Certificate 
and Housing Voucher Programs and the 
Moderate Rehabilitation Program, 
eligiblity requirements are administered 
by the PHA. The October 1982 final rule 
(§ 812.8(b}(2)} requires the PHA to 
terminate housing assistance payments 
at the effective date of recertification 
“or as soon thereafter as permitted by 
the terms of the Housing Assistance 
Payment contract. . .” unless ineligible 
persons have vacated the unit. 

In the Rent Supplement and section 
236 (interest reduction payments or 
rental assistance payments) Programs, 
and in the other Section 8 Programs, the 
October 1982 final rule provides that if 
the lease can be terminated for failure to 
submit required documentation, 
assistance payments must be terminated 
at the effective date of the 
recertification unless ineligible persons 





have vacated the unit. The owner of the 
project-can enter into a new; unassisted 
lease with the family, or terminate 
tenancy in accordance with HUD rules 
$§ 215.20(b)(2){i), 236.70(d)(1){i), 
236.710{b)(1){i), 812.8(b)(3)). In Public 
Housing, the PHA must take action to 
terminate tenancy (§ 812.8{b){1)). . 
Unassisted occupancy of Public Housing 
is not allowed. 

Under the revised final rule 
($§ 200.184(c)(1), 612.7(b)(1)(i). 
812.7(b)(2){i), 912.7(b)(1)), in all of the 
tenant subsidy programs ongoing 
assistance for a family is terminated in 
three cases: 

(1) If evidence of citizenship or 
eligible alien status is not submitted at 
reexamination when required. . 

(2) If the family fails to get approval 
by the responsible entity for occupancy 
of the assisted unit by a new person for 
whom section 214 status documentation 
is required. Approval is not given until 
evidence of citizenship or eligible alien 
status is submitted (see discussion at 
section III.A.5 of this Preamble). 

(3) If a family is admitted with 
financial assistance, but the responsible 
entity is subsequently informed by HUD, 
or otherwise learns, that documents 
used by the family to evidence 
citizenship or eligible alien status were 
fraudulently obtained or submitted, or 
are otherwise not valid or authentic 
evidence of such status. 

Requirements for termination in cases 
(2) and (3) were added in the revised 
final rule. P 

Because of differences in the 
character of subsidy and the structure of 
the programs, there are differences 
between the programs as to what entity 
is responsible for acting to terminate the 
subsidy, and how the subsidy is 
terminated. 

For all programs, the subsidy is 
terminated by the party responsible for 
enforcing the alien restrictions: (1) The 
PHA in Public Housing, the Section 8 
Housing Certificate and House Voucher 
Programs, and the Section 8 Moderate 
Rehabilitation Program, and (2) the 
owner of the housing in the FHA 
subsidy programs and the other Section 
8 Programs. 


2. Section 8 Housing Certificate 
Program, Housing Voucher Program and 
Part 882 Moderate Rehabilitation 
Program: How Assistance is Terminated 


In these programs, the PHA is not the 
landlord of the assisted unit. The PHA 
determines family eligibility and enters 
inte an assistance contract (Housing 
Assistance Payments Contract or 
Voucher Contract) with the owner. 

Under the revised final rule, each 
assisted family has the duty to submit to 


the PHA required evidence of 
citizenship or eligible alien status for 
unit occupants (§.812.5(a); see also 

§§ 882.212(a) and 882.515(a)).-The 
regulations for the Section 8 Certificate 
Program contain a complete list of the 
duties of a program family. In the 
revised final rule, the list of family 
duties: has been amended to add an 
explicit-statement of the family's duty to 
sub.nit the evidence. (§ 882.118(a)(1)). 

Principles governing operation of the 
demonstration Housing Voucher 
Program are currently stated in a1985 
Notice of Funding Availability (NOFA), 
which includes a specific statement of 
family obligations, modelled on 
requirements for the Housing Certificate 
Program (May 8, 1985, 50 FR 19475, 
19486). While the NOFA is not being 
amended at this time to insert a 
reference to the requirement for 
submission of evidence under section 
214, the duty to submit the evidence is 
included in the duty (section III.Q.(a)(1) 
of NOFA) to supply any information or 
documentation which the PHA or HUD 
determine to be necessary in 
administration of the Voucher Program 
at a regular or interim reexamination of 
family income and composition. 

Under the revised final rule 
(§$ 812.7(b){1){i)}, if proper evidence of 
citizenship or eligible alien status has 
not been furnished, the PHA must 
“promptly terminate housing assistance 
payments” to the Section 8 owner on. 
behalf of the family. The termination of 
subsidy must, however, be carried out 
“in accordance with HUD 
requirements.” 

In the Housing Certificate and 
Housing Voucher Programs, the HAP 
Contract is for a single unit, and for 
assistance on behalf of a specific family. 
The family is named in the assistance 
contract. Therefore when assistance 
payments for the family are terminated 
by the PHA, there are no further 
payments under the contract. However, 
in the Section 8 Moderate Rehabilitation 
Program, the PHA agrees to make 
housing assistance payments during the 
contract term for units occupied by 
eligible families referred to the owner by 
the PHA. Therefore assistance payments 
will continue for other contract units, 
and the owner can re-lease the contract 
unit previously occupied by the family 
found ineligible for continued assisted 
occupancy to another eligible family 
(which has presented the required 
evidence of citizenship or eligible alien 
status to the PHA). 


3. Public Housing: Termination of 
Tenancy ‘ 


In the Public Housing Program 
(including Indian Housing and the Public 
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Housing homeownership programs), the 
PHA owns the assisted unit rented to 
the family. In-the old Leased Housing 
Program,.the PHA leases the unit from 
the owner. Because of the structure of 
these programs; Public Housing or 
Leased Housing assistance can only be 
terminated by eviction of a familythat 
has not.documented citizenship or 
eligible alien status for unit occupants. 

Under the revised final rule, where 
termination of assistance is required, the 
PHA must promptly initiate and 
diligently pursue action to terminate the 
tenancy, and to evict the tenant by 
judicial action pursuant to State and 
local law (§ 912.7(b)(1)). PHA action to 
terminate tenancy and evict the tenant 
must be in accordance with Part 966, 
which contains both requirements for 
Public Housing leases (Subpart A) 
(including provisions which establish 
the family’s duty to furnish information 
bearing on family eligibility, and 
grounds for termination of the lease); 
and for the PHA administrative 
grievance procedures (Subpart B). 

HUD is amending Part 966 through a 
separate rulemaking in accordance with 
section 204 of the Housing and Urban- 
Rural Recovery Act of 1983 (HURRA), 
which states requirements for Public 
Housing leases and administrative 
grievance procedures (Pub. L. 98-181, 
November 30, 1983, amending section 6 
of the U.S. Housing Act of 1937, 42 
U.S.C. 1437d). Section 204 of the HURRA 
requires a PHA to implement an 
administrative grievance procedure for 
PHA adverse action, but allows a PHA 
to dispense with an administrative 
grievance hearing on an eviction or 
termination.of tenancy if HUD has 
determined that State law mandates a 
judicial hearing which provides the 
basic elements of due process. 

Until amendments of Part 966 become 
effective, initial implementation of the 
alien exclusion will be governed by the 
present lease and grievance procedure. 

These points should be noted: 

(1) Under present HUD requirements 
(at § 966.4(c)(2)), the lease must include 
an agreement by the tenant to furnish 
information and certifications on family 
composition which the PHA needs in 
order to determine family eligibility. 
Under the lease, therefore, the tenant 
must furnish the evidence of citizenship 
or alien status necessary for the PHA to 
determine eligibility for occupancy in 
accordance with section 214. 

(2) Under the present HUD 
requirements (§ 966.4(1)(1) and section 
6(1)(4) of the U.S. Housing Act of 1937), 
the PHA may not terminate tenancy 
except for serious or repeated violation 
of the lease or other good cause. Failure 
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to satisfy Section 214 documentation 
requirements is both a serious violation 
of the lease, and other good cause for 
termination. 

(3) HUD has not yet implemented the 
statutory provision (section 6{k) of the 
U.S. Housing Act of 1937) that would 
allow a PHA to except an eviction or 
termination of tenancy from the 
administrative grievance process where 
HUD determines that State law requires 
a due process judicial hearing. Until 
HUD has implemented this provision 
(and made the necessary statutory 
determination for the PHA’s 
jurisdiction), a PHA must give an 
opportunity for an administrative 
grievance hearing before evicting a 
tenant who has not presented required 
evidence of citizenship cr eligible alien 
status. 

The revised final rule (§ 912.7(b)}(5)) 
provides that the PHA may halt action 
to terminate tenancy and evict the 
family if all required evidence is 
submitted by the Family to the PHA, 
and continuation of assistance is 
authorized in accordance with HUD 
requirements. 


4. Rent Supplement and Section 236 
Programs and Other Section 8 
Programs (i.e., Other Than Part 882 
Moderate Rehabilitation or the Section 
8 Housing Certificate and Housing 
Voucher Programs): How Assistance Is 
Terminated 


a. Options for Termination of 
Assistance. In the other Section 8 
Programs and in the Rent Supplement 
and Section 236 Programs, the project 
owner enforces the restrictions on 
occupancy by ineligible aliens. The 
revised final rule provides that when the 
family is not eligible to continue 
assisted occupancy, the owner must 
“promptly” terminate financial 
assistance for the family 
($$ 200.184(c}{1), 812.7(b)(2)(i)) 
‘Assistance is terminated either by the 
commencement of an unassisted 
tenancy or by eviction of the family 
from the unit. An unassisted tenancy 
can be created in either of two ways: 

(1) By raising the lease rental to the 
unsubsidized market rent, if permitted 
by the lease. 

(2) By entering into a new unassisted 
lease with the family. 


(See §$§ 200.184{c)(5) and 812.7(b)(2}{v).) 


Thus, the owner has the choice of 
three ways of terminating assistance for 
the family: (1) Evict the family, (2) raise 
’ the rent to the HUD-approved market 
rent where permitted under terms of the 
lease, or {3} enter into a new unassisted 
lease with the family. 


Under the rule, the choice between 
these alternatives is left to the 
management judgment of the owner. 
HUD believes that the discretion of the 
housing owner to make this choice 
should not be dictated by the Federal 
regulation. Section 214 requires 
termination of financial assistance if the 
unit is occupied by an ineligible alien, 
but does not specify the mechanics of 
termination in each program, or dictate 
the choice between available techniques 
for terminating subsidy in each program. 

The extent of federal regulatory 
controls over the termination of assisted 
tenancy should be the minimum needed 
to accomplish the statutory objectives of 
section 214, with the minimum 
interference in the management 
practices and prerogatives of project 
owners. Implementation of the statutory 
requirement for termination of subsidy 
to families with ineligible members is 
not a reason for requiring the owner to 
accept a tenancy when assistance is no 
longer being paid for the family. Once 
the owner is confronted with the 
necessity of terminating subsidy on 
behalf of the family, then the owner 
should be free to make the ordinary 
business and management judgment of 
the acceptability of the tenant. The 
owner may have a legitimate concern 
not just with the tenant’s ability to pay 
the rent with available income, but with 
the reliability and promptness of 
payment. Other business consequences 
may flow from the owner's choice. 

If the owner chooses to evict the 
family, instead of offering an assisted 
lease or a market rate rental, the unit is 
available for rental to a new family, 
which is eligible for assistance. 
Conversely, if the owner decides to 
allow the original family to remain in 
the unit without assistance, the owner 
may be unable to make available for 
assisted families the full number of units 
for which assistance is committed under 
the assistance contract. Thus in some 
cases the owner's election to evict may 
promote the objective of assuring, in 
accordance with the objectives of 
section 214, that scare housing resources 
are preserved and used for eligible 
families. 

The option to raise the family to 
market rent is only available to the 
owner if permitted under the lease. The 
option to enter a new unassisted lease 
with the family is available to the owner 
only if the family is willing to sign a new 
lease. Therefore the owner may not in a 
particular case have the practical option 
of choosing from the full menu of 
alternatives to eviction allowed under 
the rule. 

Finally, even if the owner desires to 
evict the family, the family may only be 
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evicted through judicial process, which 
gives the opportunity for a judicial 
hearing on the grounds for termination 
of tenancy ($§ 200.184({c)(6){i), 
812.7(b){2}(vi){A)). 

b. Commencement of Unassisted 
Tenancy. If a tenant is not eligible for 
continued assisted occupancy, the 
owner does not have to evict the family 
from the dwelling unit so long as the 
assistance is terminated. Section 214 
prohibits payment of housing subsidy 
for an ineligible alien, but does not, as 
such, prohibit unassisted occupancy of 
the unit by the alien. In public Housing, 
assistance is not separable from 
occupancy, and eviction of the family is 
the only way to terminate assistance. 
However, in the Section 8, Section 236 
and Rent Supplement Programs financial 
assistance can be terminated without 
terminating occupancy by the family. 

The revised rule provides that the 
owner may choose to do either of the 
following instead of proceeding to 
terminate the tenancy and evict the 
tenant: 

(1) If permitted under the lease, the 
owner may notify the tenant that the 
tenant is required to pay the HUD- 
approved market rent for the dwelling 
unit. 

(2) The owner may enter into a new 
lease without financial assistance. (See 
§§ 200.184(c)(5) and 812.7(b)(2){v).) 

Under either of these alternatives, 
assistance payments (rent supplement, 
section 236 rental assistance payments 
or section 80 stop. If section 236 interest 
reduction payments are being paid for a 
unit (a subsidized unit), after 
commencement of unassisted occupancy 
the tenant is required to pay the HUD- 
approved market rent. 

Requiring Tenant to Pay Market Rent. 
The owner can increase the rent to the 
level of the HUD-approved market rent 
where permitted under the lease. For 
programs covered by the HUD model 
lease (HUD Handbook 4350.3, Appendix 
19a), the lease provides {section 4) that 
the amount of rent paid by the tenant, 
and the assistance HUD pays on behalf 
of the tenant: 


May be changed during the term of this 
Agreement {i.e., the lease] if . . . changes in 
the Tenant's rent or assistance payment are 
required by HUD’s recertification or subsidy 
termination procedures ... . 


The revised final rule requires 
termination of subsidy for an assisted 
tenant who fails to document citizenship 
or eligible alien status, including a 
failure to furnish the evidence at 
recertification. The regulatory 
procedures for termination require the 
owner to implement one of the three 
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available options for termination of 
subsidy, including raising the rent to the 
HUD-approved market rent. 

The model lease also provides 
(section 15.a) that if the tenant does not 
timely submit at the annual 
reexamination information on family 
composition: 

Required by HUD for the purposes of 
determining the Tenant's rent and assistance 
payment [the owner may] . . . require the 
Tenant to pay the higher, HUD-approved 
Market Rent for the unit. E 


{In this case, the owner is not required 
to give 30 days notice of the rent 
increase.) 

The model lease permits the owner to 
require the tenant to pay Market Rent 
after termination of the subsidy. 

Entering Into an Unassisted Lease. 
The owner and tenant may enter into a 
new lease without financial assistance 
§$§ 200.184(c)(5)(ii), 812.7(b)(2)(v)(B)). 
Unlike the other procedures for 
termination of subsidy, the creation of a 
new unassisted lease requires the 
agreement of the tenant. 

c. Process for Cutting Off Assistance. 
In the revised rule, there are important 
changes in provisions which govern 
determination of the time when 
assistance for a family terminates. 
Under the revised rule the time at which 
assistance is terminated depends on 
these factors: 

(1) The time of the event which 
triggers the termination of assistance— 
the family’s failure to submit evidence at 
reexamination, the owner learning that 
documents submitted are not valid or 
authentic or that a new person is living 
in the unit without the owner's approval. 

(2) The owner's duty to terminate 
assistance “promptly” after occurrence 
of the termination event. As discussed, 
assistance can be terminated by evicting 
the family, by charging market rent for 
the unit, or by entering a new lease. The 
time needed to terminate assistance my 
differ for these different termination 
procedures. 

(3) The rule defining how long 
assistance payments may continue. 
Under the revised final rule, after 
occurrence of a termination event, 
assistance is terminated in accordance 
with HUD requirements. However, the 
rule allows continuation of assistance 
during the time needed for eviction of 
the family through judicial processes. 

Continuation of Assistance During 
Eviction Process. Under the October 
1982 version of the final rule, assistance 
payments halt immediately if a family 
does not submit required section 214 
documentation at recertification (e.g., 

§ 215.20(b)(2)(i)(A) on rent supplement 
assistance). This provision was severely 


criticized by owners and industry 
groups. The critics stated that abruptly 
cutting off subsidy revenues can cause 
large financial losses fora project. Even 
if an owner acts promptly to evict an 
ineligible tenant, a considerable time 
may be required before the tenant can 
be evicted through judicial action, and 
owners are prohibited by HUD 
regulations from using self-help 
remedies to evict a tenant. 

The industry criticisms of this aspect 
of the original final rule are cogent and 
convincing. The rule has therefore been 
amended to authorize continuation of 
subsidy in the form of rent supplement 
payments, section 236 rental assistance 
payments and section 8 housing 
assistance payments during the time 
needed by the owner for eviction of a 
tenant occupying a unit under an 
assisted lease. 

The revised final rule provides that 
after occurrence of the termination 
event, financial assistance terminates in 
accordance with HUD requirements: 


unless the owner shall promptly initiate, 
and shall diligently pursue, action to 
terminate the teriancy under an assisted lease 
in accordance with the terms of the lease, 
and to evict the tenant by judicial action 
pursuant to State and local law. 


($§ 200.184(c)(6)(i), 812.7(b){2){vi){A).) 


The owner must act in accordance 
with HUD regulations and other 
requirements for termination of tenancy. 
If the owner is taking the required 
actions to terminate the tenancy and 
evict the tenant, rent supplement 
payments, section 236 rental assistance 
payments or section 8 housing 
assistance payments: 

shall continue. . . in accordance with the 
applicable assistance contract during 
occupancy of the dwelling unit:by the tenant 
under the lease. For any jurisdiction, HUD 
may prescribe a maximum period during 
which assistance payments may be continued 
during eviction proceedings, or may prescribe 
other standards of reasonable diligence for 
the prosecution of eviction proceedings. 

($§ 200.184(c)(6)(ii), 612.7(b)(2){vi)(B).) 


Thus, while the owner is under a 
broader regulatory obligation to proceed 
“promptly” with the termination of 
assistance (whether by-eviction or 
termination of assisted occupancy), the 
regulation establishes a separate 
standard of diligence for the prosecution 
of eviction proceedings. As a condition 
for continuation of housing assistance, 
the owner must-diligently-pursue action 
for eviction in accordance with the 
regulatory standard. 

The time an owner needs to evict a 
family is affected by a broad universe of 
legal requirements and practical 
contingencies. Eviction of the family 
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requires.satisfaction both of HUD 
requirements for termination of tenancy 
and of any additional procedures under 
State law, for example, any State law 
requirements for notice to quit, other 
State requirements for service of process 
on a tenant or governing notice or time 
of a judicial hearing, and-any forms of 
process needed for execution of a 
decision by the State landlord-tenant 
court. The time needed to evict will 
reflect both procedural and other legal 
requirements in the State courts, and 
practical realities of the local court 
process, such as problems of scheduling 
a hearing on the local court calendar. 

The language of the rule seeks to. . 
accommodate the variances of local law 
and practice, and the idiosyncrasies of 
individual cases. The rule establishes a 
basic regulatory standard of owner 
diligence, but does not impose a 
national regulatory formula setting a 
unform maximum period for eviction of 
a tenant or for continuating of subsidy. 
The rule requires the continuation of 
assistance payments if the owner shall 
“promptly initiate” and “diligently 
pursue” action to terminate the tenancy 
and evict the tenant. 

However, the rule also permits the 
adaption of this national standard to the 
peculiarities of practice and experience 
in a locality. The rule provides that for 
any jurisdiction, HUD may prescribe a 
“maximum period” for continuation of 
assistance during the eviction process, 
or may prescribe “other standards of 
reasonable diligence for the prosecution 
of eviction proceedings.” This regulatory 
authority for localization of the.national 
standard will permit the local HUD 
offices to adapt the national standard in 
the light of knowledge of local 
conditions, and of practical problems in 
administering the regulatory standard, It 
may, for example, be very difficult to 
determine whether the time to evict 
results primarily from inherent delays 
and constraints of the local. eviction 
process, or instead reflects the lack of 
effort to evict, or of genuine desire to 
evict. HUD offices may find that the best 
solution to such difficulties is the 
prescription of a maximum eviction 
period fora locality, based on 
information on local experience and 
practice. 

The provision for continuation of 
assistance payments during eviction 
does.not apply if the owner has not 
complied with the duty to obtain from 
the family the required evidence of 
citizenship or eligible alien status. The - 
revised final rule states (§§ 200.184(b)(3). 
812.7(a){3)(iii)) that the owner may not 


- receive or retain financial assistance 


paid for the benefit of a fmaily if the 
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owner admitted the family, entered into 
a lease for the family, or approved any 
, additional person for occupancy of the 
assisted dwelling unit, when required 
evidence of citizenship’or eligible alien 
status has not-been:submitted to the 
owner. (HUD may also take‘other 
remedial action against the owner for 
breach of the alien documentation 
requirements.) 

~The provision for continuance of 
assistance payments during the eviction 
process.is intended only to cover a case 
where the family.was properly admitted 
by the owner after submitting evidence 
of citizenship or alien status in the 
correct form, and. where the family's 
ineligibility for assisted occupancy 
appears at-a subsequent point in time 
(when the family fails. to submit 
evidence at annual reexamination or to 
get the owner's approval for occupancy 
of the unit by a new person, or when the 
owner finds out that documentation 
originally submitted by the family was 
not valid or authentic). 

Provision for Termination of 
Assistance “in accordance with HUD 
requirements”. The revised final rule 
provides that upon occurrence of an 
event requiring termination of 
assistance for.a program participant, 
financial-assistance ‘shall terminate in 
. accordance with HUD requirements”’ 

($§ 200.184{c)(1), 812.7(b)(2)fi)). 

Under this provision, termination of 
assistance will take place in accordance 
with HUD termination procedures under 
section 214, as well as any other HUD 
requirements which are applicable to 
the termination process. Moreover, the 
provision applies to the section 214 
requirements stated in the revised final 
rule, as well as other requirements 
issued by HUD to implement the 
regulation. Owners of subsidized 
housing in the covered programs are 
contractually bound to comply with 
HUD regulations and other requirements 
for thé subsidy programs. 

d. Termination of Tenancy—(1) 
Grounds. As discussed above, the owner 
may-elect to terminate the tenancy and 
evict a family which has not presented 
documentation of citizenship or eligible 
alien status, and the eviction process 
must-be carried out in accordance with 
HUD requirements (Part 247, and similar 
provisions of Section 8 program 
regulations). Under existing regulatory 
and lease requirements for termination 
of tenancy, an owner may terminate thé 
tenancy under an.assisted lease for 
“material non-compliance” with the 

. lease, or for “other good cause” (see, 
e.g., § 247.3(a) for the Rent Supplement 
and-section 236 Programs and certain 
Section:8 Programs, and § 880.607(b)(1) 
for Section 8 New Construction; similar 


provisions in other-Section 8 program 
rules). Under the HUD model lease 
(HUD Handbook 4350.3, Appendix 19a), 
the lease automatically renews for 
successive periodic terms unless the 
lease is terminated by the owner for 
material non-compliance or other good 
cause. 

This rule does not change the 
regulatory grounds for termination of the 
assisted tenancy. Failure by the family 
to submit required evidence of 
citizenship or eligible alien status is a 
material violation of the assisted lease, 
and is‘also-“other good-cause”’ for 
termination of tenancy.;The bases for 
this conclusion are discussed below. 

(2) Failure to Provide Evidence of 
Citizenship or.Eligible Alien Status Is a 
Material Violation of the Assisted 
Lease. The tenant is obliged to supply 
information to the owner bearing on 
family eligibility or family composition 
in accordance with HUD requirements. 
The HUD model lease provides that at 
the regular recertification the tenant 
must report “composition of the 
Tenant's household” and “supply any 
other information required by HUD” to 
set the amount of the assistance 
payment (section 15 of model lease). 
Similar provisions are contained:in 
other program leases. 

By this rule, the tenant is now 
required to supply evidence of 
citizenship or eligible alien status at 
annual reexamination (§ § 200.182(a), 
812.5(a)). The failure to supply evidence 
of citizenship or eligible alien status is a 
material noncompliance with the 
tenant's duty under the lease to furnish 
infornyation on family composition as 
required by HUD. The failure is material 
since the information is needed for the 
owner to determine statutory and 
regulatory eligibility for further 
assistance under the lease. The 
requirement for submission of the 
required documentation therefore goes 
to the heart of the assisted tenancy, the 
ability to continue the flow of subsidy 
for the family. 

HUD has deleted those provisions of 
the October 1982 final rule (e.g., 

§ 215.20(b)(2)(i)(B)} which purport to 
dea! with a case where a lease does not 
permit termination of assistance during 
the term of the lease for failure to supply 
required documentation. All program 
families are required to submit evidence 
of family composition. at reexamination. 
In practice program leases contain 
provisions obligating the family to 
submit information on family 
composition as required by HUD. 

To emphasize the family’s duty under 
the lease to furnish the evidence of 
family composition needed to show 
Section 214 eligibility, the revised final 
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rule amends the termination of tenancy 
provisions to state explicitly that: 


Failure of the tenant to timely supply al} 
required information on income and 
composition of the tenant household 
(including required evidence of citizenship or 
eligible alien status) shall constitute a 
substantial violation of the rental agreement. ~ 
($§ 247.3(c), 880.607(b)(3), 881.607(b)(3). 
883.708(b)(3), 886.328(b)(3).} (Emphasis 
supplied.) 


(3) Failure to Provide Evidence of 
Citizenship or Eligible Alien Status Is 
“Other Good Cause” for Termination of 
Tenancy. A family’s failure to supply 
required evidence of eligibility is “other 
good cause” for termination of the 
tenancy under an assisted lease. As in 
the case of a failure to comply with the 
family’s obligations under the lease, the 
inability or other failure to show 
eligibility for assistance is a non- 
compliance with a:central requirement 
of the assisted tenancy, and the failure 
is therefore “other good cause” for 
termination. 

(4) Determination of Grounds for 
Termination of Tenancy. The revised 
final rule deletes the provision that the 
regulation and lease should not be 
“construed to prevent the owner, at its 
election, from considering ineligible 
alien status to. constitute ‘good cause’ for 
termination of the tenancy” (e.g., 

§ 215.20(b)(2)(i) (A) and (B) of October 
1982 final rule). HUD regulations only 
permit termination of an assisted 
tenancy by an owner for grounds stated 
in the regulation, including violation of 
the lease or other good cause. Failure to 
present evidence of citizenship or 
eligible alien status as required by HUD 
under section 214 is both a material 
violation of the assisted lease, and other 
good cause for termination of the 
assisted tenancy. 

The owner must decide whether to 
evict a tenant on a given set of facts. 
This decision should be based on the 
owner's belief that the facts constitute 
grounds for termination of tenancy 
under the HUD regulations. However, 
the dispositive determination that 
grounds exist is made by the local 
landlord tenant court in the eviction 
proceeding. 

In this proceeding, the landlord tenant 
court will decide whether the family has 
failed to satisfy the section 214 
requirements. Where the owner seeks to 
evict a family for failure to document 
eligibility, the State court is bound to 
apply to standard for termination of 
tenancy under the HUD regulation and 
Federal law to the facts of the individual 
case; 
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5. Termination of Assistai:ce After 
Persons for Whom Evidence Is Not 
Submitted Move From Unit 


When the family does not submit 
evidence for all members at annual 
reexamination, or does not get approval 
of the responsible entity for occupancy 
by a new family member, the 
responsible entity is not required to 
proceed with the termination of 
financial assistance if “any person for 
whom required evidence has not been 
submitted by the tenant has moved from 
the assisted dwelling unit” 

($§ 200.184{c)(2}{i), 812.7(b)(1 {ii MAN), 
812.7(b)}(2}{ii}{A)}, 912.7(b}(2)}{i}}. In these 
circumstances, the responsible entity 
has discretion whether to proceed with 
the termination of assistance. However, 
where the responsible entity is required 
to terminate assistance because 
documents used to evidence citizenship 
or eligible alien status were fraudulently 
obtained or submitted, or are otherwise 
not valid or authentic evidence of such 
status, the responsible entity must 
proceed with the termination of 
assistance in accordance with the rule 
even if.all persons for which 
documentation has not been submitted 
have moved from the unit. 

The Department considers that this 
distinction in the treatment of 
termination for submission of fraudulent 
or otherwise invalid documentation is 
necessary to preserve the integrity of the 
process for documentation of eligibility 
under this rule. The procedures for 
enforcement of section 214 depend on 
the submission of apparently correct 
and valid documentation by the 
families. The use of fraudulent or 
otherwise invalid evidence undercuts 
the basic enforcement mechanism used 
under the rule. For this reason, under the 
rule the submission of such evidence 
cannot be cured when ineligible persons 
move from the unit, and the responsible 
entity must proceed with the termination 
of assistance. 


C. Conditions For Resumption of 
Assistance After Termination 


The rule provides that if financial 
assistance for a tenant is terminated, the 
assistance shall not resume unless: 


(1) all required evidence has been 
submitted by the tenant to the owner, and 
' (2) resumption of assistance is authorized 
in accordance with HUD- requirements. 
($$ 200.184{c){7), 812.7(b)(2){vii).) 


The October 1982 version of the final 
rule would have cut off assistance 
sharply after the effective date of 
recertification unless ineligible persons 
vacated the unit “on or before that date” 
(e.g., § 215.20(b)(2){i){A)). The rule did 


not provide for arly subsequent 
restoration of assistance. 

The Department now considers that 
this approach was excessively rigid, and 
that there should be leeway for justified 
resumption of assistance after 
termination if required evidence has 
been submitted for all family members. 
The rule requires submission of 
documents at specified times, and 
requires termination of assistance if the 
documents are not produced. There are 
cases when a resumption of assistance 
is appropriate, and there are other cases 
when it is not. The rule should not 
mechanically and uniformly bar a 
resumption of assistance once required 
evidence has been submitted. There 
should be regulatory flexibility for HUD 
to allow resumption of assistance 
inappropriate circumstances, but 
without allowing casual disregard for 
the deadlines established for submission 
of evidence. To accommodate both of 
these objectives, the revised final rule 
only permits resumption of assistance 
when “authorized in accordance with 
HUD requirements.” 

The rule will permit the development 
and evolution of HUD requirements for 
resumption of assistance in response to 
the Department’s day by day experience 
in administration of the rule. The 
Department intends that'these 
requirements be at once consistent with 
a tough and vigorous enforcement of the 
requirements of section 214, and the 
HUD regulations under section 214, and 
with compassionate and flexible 
application of the statutory 
requirements to the circumstances of 
individuals touched by the rule. 


D. Section 8 New Construction and 
Substantial Rehabilitation Programs: 
Occupancy of Unit After Termination of 
Assistance 


As discussed in section IIi.B.4.b of this 
Preamble, one of the acceptable modes 
of terminating assistance for an 
ineligible family is conversion to an 
unassisted tenancy. For Section 8 new 
construction and substantial 
rehabilitation, there is a statutory 
requirement (formerly at section 8{b}(2) 
of the U.S. Housing Act of 1937} that 
during the term of the assistance 
contract the owner must make available 
for occupancy by eligible families the 
number of units for which assistance is 
committed under the contract (Pub. L. 
97-35, August 13, 1981, Housing and 
Community Development (HCD) 
Amendments of 1981, section 325(1}; U.S. 
Housing Act of 1937, section 8{b)(2}). 
This requirement applies only for 
assistance contracts entered from 
October 1, 1981 (HCD Act of 1981, 
section 371(b)). (Although section 8(b)(2) 


of the U.S. Housing Act of 1937 was 
repealed in 1983, as part of a repealer of 
authorities for section 8 new 
construction and substantial 
rehabilitation. the provision repealed 
remains in effect for funds obligated 
prior to the repealer, and for a project 
financed with a Section 202 loan. (Pub. 
L. 98-181, November 30, 1983, Housing 
and Urban Rural Recovery Act of 1983, 
section 209}. 

The statutory requirement under 
former section 8(b)(2) of the U.S. 
Housing Act of 1937 to make new 
construction and substantial 
rehabilitation units available for eligible 
families has been implemented in the 
regulation provisions for the various 
Section 8 new construction and 
substantial rehabilitation programs (49 
FR 31395, August 7, 1984). This revised 
final rule has added provisions on 
continued occupancy of an assisted unit 
after termination of housing assistance 
payments for failure to submit required 
evidence of citizenship or eligible alien 
status (§ § 880.504(e), 881.504(e)}, 
883.605(e), 884.223(e), 686.129(e), 
886.329(e)). Like the prior regulatory 
provisions governing continued 
occupancy by ineligible families, the 
new provisions apply only to HAP 
Contracts entered pursuant to 
Agreements executed on or after 
October 1, 1981. 

The earlier regulatory provisions 
under section 8{b){2) govern continued 
occupancy by a family which was 
ineligible for Section 8 assistance at the 
time the unit was leased. The new 
provisions govern continued occupancy 
of the unit by a family which was 
eligible for assistance at the time of 
leasing, but where assistance has been 
terminated in compliance with 
requirements of section 214. Once the 
Section 6 subsidy has been terminated, 
the new rule applies the same two basic 
regulatory policies as the existing rule 
under section 8{b}{2): 

(1) The owner may allow continued 
occupancy of the unit by the family 
without Section 8 assistance; 

(2) When the original family which is 
ineligible for assistance vacates the unit, 
the owner must make the unit available 
for occupancy by an eligible family. 
Now of.course eligibility entails 
satisfaction of section 214 requirements, 
as well as the requirement for income 
eligibility. 

The Department does not want to 
deny an ineligible family the opportunity 
to stay in the unit, so long as subsidy. is 
not being paid. The regulatory policy in 
this context is consistent with the 
broader policy of this rule, which allows 
continued occupancy of a unit after 
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termination of assistance (see section 
111.B.4.b of Preamble). Neither section 
214, nor the statutory requirement to 
make available the number of units for 
which assistance is committed under the 
assistance contract, mandate disturbing 
continued occupancy by families which 
were properly admitted in accordance 
with requirements in effect at the time of 
leasing. 


E. Participants: Allowing Extention of 
. Time to Submit Evidence 


The revised final rule adds new 
provisions which give the responsible 
entity discretion to extend for up to 90 
days the time for a participant family to 
submit evidence. During the extension, 
the responsible entity is not required to 
terminate financial assistance to the 
family, and may take other designated 
actions for continuation of assistance 
(e.g., execution or approval of a new 
lease). A family does not have any right 
to an extension. §§ 200.184(b)(2), 
200.184(c) (2), (3) and (4), 812.7(a)(1)(ii), 
812.7(a)(2}{ii), 812.7(a)(3)(ii), 
812.7(b)(1)(ii), 812.7(b)(2) (ii), (iii) and 
(iv), 912.7(a)(2), 912.7(b) (2), (3) and (4).) 

The new authority to grant an 
extension of the time to submit 
documents only applies to program 
participants. Applicants may not be 
admitted without submission of 
evidence of citizenship or eligible alien 
status. ' 

A participant may not be able to 
secure and submit the required 
documents in time for submission at the 
annual reexamination, or-when a new 
member begins occupancy of the unit. 
All members of the family may be 
citizens or lawful permanent residents 
of the United States. However, for a 
variety of justified reasons the family 
may need more time to obtain the 
documents. There may be unavoidable 
delays in getting officials in another 
State to send a copy of the birth 
certificate. Birth records may be lost or 
destroyed, and the family may need 
more time to locate a person who knows 
that a family member is a citizen, and 
will make the third party statement 
allowed under the rule as an alternative 
way to support a claim of citizenship 
status (§ 200,182(b)(2) and parallel rule 
provisions for Section 8 and Public 
Housing). 

The new regulatory authority to 
extend time to produce required 
evidence is intended to accommodate 
enforcement of Section 214 with a. 
recognition of the practical problems 
that participant families may meet in 
obtaining.the requisite proof of 
eligibility. In this respect, the new 
provisions proceed from the same 
concern as the provisions allowing a 


third party statement as evidence of 
citizenship. The preamble to the October 
1982 final rule (47 FR 43675) remarks 
that the allowance of a third party 
statement: 

is specifically designed to ease the 
difficulties faced by the-elderly and others 
who either do not have any of the other 
documents or find it a hardship to obtain 
them. 


The revised final rule provides that 
the responsible entity may allow an 
extension of time for a participant to” 
submit required evidence only if: 

(1) The family certifies that any 
person for whom required evidence has 
not yet been submitted by the family is a 
citizen or eligible alien, but shows that 
the family is temporarily unable to 
obtain evidence to support a claim of 
citizenship or eligible alien status, and 
needs additional time to obtain and 
submit the evidence. 

(2) The family promises to make 
prompt and diligent efforts to obtain the 
evidence. 

The PHA or owner may not excuse 
any family or family member from the 
duty to produce the required evidence. 
The discretion to issue an extension 
only covers a situation in which the 
family is “temporarily unable” to 
produce the documents, and “needs 
additional time to obtain and submit the 
evidence.” 

Corresponding to the purpose of the 
authority for extensions, an extension 
granted by the responsible entity “shall 
be for a specific period needed to obtain 
the evidence.” Where the family is 
required to submit evidence at an 
annual reexamination, an extension or 
extensions may not allow submission of 
the evidences beyond ninety days after 
the effective date of the reexamination. 
Where the family is required to request 
approval for occupancy of the dwelling 
unit by an additional person, an 
extension or extensions shall not allow 
submission beyond ninety days after 
occupancy by the additional person. 

The ninety day outer limit on 
extensions strikes a reasonable and 
generous balance between the problems 
of the family and HUD’s duty to enforce 
section 214. Authority. for indefinite 
extensions to participants would 
promote indefinite procrastination and 
abuse. The lack of a definite HUD- 
determined deadline for compliance 
would inevitably mean that both 
assisted families and the entities 
responsible for administration of the 
requirements would tend to drag out, or 
seek to avoid, compliance with the 
statutory conditions of eligibility. 

For current participants when the rule 
is promulgated, notice of the 
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requirement to produce evidence of 
eligibility is given at least 75 days before 
the effective date of the first 


_ reexamination at which the family has 


to produce the documentation (first 
regular reexamination after the first 90 | 
days from the effective date of the rule). 
The extension authority allows the 
responsible entity to give a current 
participant family up to an additional 90 
days, if the:individual family needs 
more time to get the required 
documents. Thus, if necessary, a current 
participant may be granted up to 165 
days (75 days notice plus 90 days 
extension) from. the initial minimum 
notice to the family. (The actual period 
from initial notice to end of the 
maximum extension will be even longer 
if the PHA or owner gives the initial 
notice to a current participant more than 
75 days before the reexamination.) (See 
discussion of transition provisions for 
current participants at section IV.B.5 of 
the Preamble.) 

All new participant families are 
required to submit evidence before 
admission. Therefore the principal need 
for submissions after admission occurs 
if there are aliens in the family (who 
must be redocumented at each regular 
reexamination), or if another person 
wants to: move into the unit. The 
demand for documentation, and 
consequently the need for more time to 
produce the documentation, is limited to 
these circumstances, and to the 
individual family members for whom 
additional documentation is required. 

A decision to grant an extension of 
time for a family to submit the required 
evidence, and a determination of the 
length of-the extension, must be made 
by the responsible entity on a case by 
case basis: 

In accordance with HUD requirements, and 
after considering the facts and circumstances 
of the individual case. 


The issuance of an extension is not 
automatic or routine. The responsible 
entity may not avoid the responsibility 
to enforce section 214 requirements by 
the wholesale issuance of extensions. 
The rule states that a family does not 
have any right to an extension, and that 
the owner or PHA may revoke an 
extension. Moreover, even after grant of 
an extension the owner or PHA: 
may only continue an extension if the Family 
is making diligent efforts to obtain the 
evidence, and if there is a reasonable 
likelihood that the Family will be able to 
submit the evidence during the extension. 


If the family has not submitted the 
evidence by the end of the extension, 
the responsible entity must promptly 
take necessary action to terminate 
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financial assistance in accordance with 
HUD requirements for the program. 

The Department recognizes that there 
is potential for abuse and overuse of the 
discretion te grant extensions. Some 
PHAs or owners may be unsymapthetic 
with the objectives and requirements of 
section 214. Or they may desire to avoid 
cost or administrative problems. In 
order to minimize abuse of the 
discretion to grant extensions, and to 
maximize accountability for the exercise 
of this discretionary authority, the rule 
states for all the programs that a 
decision by the responsible entity to 
grant an extension: 
shall be in writing, and shall state the 
reasons for the . ... determination . . . [The 
responsible entity] shal! provide information 
required by HUD concerning the [responsible 
entity's} policy and practice regarding 
extensions. 

In addition, in the project-based 
subsidy programs, where eligibility 
requirements are generally administered 
by a private owner (Rent Supplement, 
section 236, and section 8 project-based 
assistance other than Part 882 Moderate 
Rehabilitation), the owner must notify 
HUD and the Contract Administrator 
(where HUD is not the Contract 
Administrator) of each determination to 
extend the time for submission of 
section 214 evidence. This requirement 
to notify HUD of each extension 
decision is not, however, applicable to 
the programs where eligibility is 
determined by a Public Housing Agency 
(PHA) under an Annual Contributions 
Contract with HUD: The Public Housing 
Program, the section 8 Part 882 
Moderate Rehabilitation Program, and 
the section 8 Housing Certificate and 
Housing Voucher Programs. 

HUD has made this distinction in 
treatment of the programs because of 
the difference in the character of the 
entities responsible for administration of 
section 214 eligibility requirements. For 
the programs where eligibility 
requirements are administered by a 
PHA, the PHA is by statutory definition 
a “governmental entity or public body” 
(U.S. Housing Act of 1937, section 
3(b}(6)) administering a governmental 
function. In the other program, the 
entities administering the requirements 
are usually private, and do not generally 
have a governmental character 
{although a Section 8 owner may be a 
PHA). HUD believes that a somewhat 
closer degree of oversight is required to 
assure that the discretion for grant of 
extensions is properly used by private 
owners. On the other hand, however, a 
greater latitude is appropriate for 
programs where eligibility requirements 
are administered by a PHA. This 


difference is also consistent with the 
statutory objective of vesting in PHAs 
“the maximum amount of responsibility 
in the administration of their programs” 
(U.S. Housing Act of 1937, section 2). It 
should be emphasized, however, that 
there is no difference between the 


_ programs in the basic authority for 


issuance of extensions to families 
(except for necessary adaptations 
dictated by differences in the structure 
of the different programs), and the 
difference stated pertains only to the 
requirement for the responsible entity to 
give notice to HUD or the Contract 
Administrator of each individual 
extension. In all programs the 
responsible entity must furnish 
information as required by HUD on the 
owner's policy and practice in granting 
extensions. This policy and practice is 
covered by normal review and audit of 
program performance. 

The existence of a case-by-case 
discretionary authority to grant or deny 
an extension of time for an individual 
family departs from the general pattern 
of the section 214 requirements in this 


_Tule. For the most part, as previously 


discussed, the rule seeks to provide an 
objective procedure for the 
establishment of eligibility by 
submission of standard documentation, 
with a minimum of room for variance 
between individual PHAs dr owners or 
in treatment of individual participant 
families. However, the Department 
believes that there should be some 
latitude for the responsible entity to 
respond to the very varied 
circumstances in which the family may 
need more time to submit evidence for 
an eligible member. These 
circumstances cannot be exhaustively 
formularized or specified in advance, 
and must therefore be left to the 
discretionary authority of the 
responsible entity as applied in 
individual cases. In the nature of this 
process, there cannot be perfect 
uniformity in these determinations. In 
addition, the responsible entity has a 
legitimate managerial interest in setting 
a policy for the grant of extensions in 
the light of experience, local practice 
and available administrative resources. 
The grant of an extension suspends 
the duty of the responsible entity to 
terminate assistance for the family. 
However, the authority to grant an 
extension does not apply if the 
responsible entity. learns that documents 
used by the family to evidence 
citizenship or eligible alien status were 
fraudulently obtained or submitted, or 
are otherwise not valid or authentic 
evidence of eligiblity. The authority to 
grant an extension only applies if the 
responsible entity would otherwise be 
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required to terminate assistance 
because the family did not obtain 
approval for occupancy by a new person 
or because the family did not submit 
required evidence at reexamination. 


IV. Transition 
A. General 


The rule includes revised provisions 
for the transition to full implementation 
of the statutory restrictions on housing 
assistance for ineligible aliens. The 
Conference Report on the 1981 
amendment of section 214 (House 
Report No.'97—208 at 697) states that the 
Secretary should: 

. . . take steps to provide for an orderly 

transition which will satisfy the intent of the 
proposal to make assisted housing available 
to lawful residents exclusively. In 
undertaking this task, the Secretary is 
specifically directed to ensure that persons 
administering assisted housing programs deal 
fairly and humanely with all persons 
discovered to be occupying housing in 
violation of this section. 
Although the Conference directive is not 
part of the law, the revisions of the final 
rule were written by HUD in the spirit of 
the Conference Report. 

Section 214 restrictions affect two 
broad categories: applicants for 
assistance, and tenants already 
receiving the benefits of assistance. In 
general, the October 1982 final rule 
barred approval of new applications for 
rental subsidy assistance immediately 
after the “effective date” of the rule, but 
deferred enforcement of the alien 
restrictions for families “in occupancy 
at’ the effective date (see, e.g., 

§§ 200.183{b}{1) and 200.184). 


B. Timing of Transition Process: 
Effective Date of Initial Implementation 
Period 


The timing of the transition process 
under the revised final rule is based on 
(1) timing of the “effective date,” when 
the rule becomes legally binding; and (2) 
a defined transition period, called the 
“Initial Implementation Period.” 

The regulation effective date is stated 
at the beginning of the rule. This 
effective date allows time needed for 
HUD to develop, publish and distribute 
instructions and supporting materials to 
implement the regulation. The materials 
must be distributed to the owners and 
PHAs responsible for enforcing the alien 
restrictions in the programs. 

The revised final rule adds a provision 
for a defined transition period 
commencing at the effective date. The 
“Initial Implementation Period” or 
“LLP.” is defined as the 90 day period 
beginning on the effective date of the 
rule (§§200.181, 812.2, 912.2}. 
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C. Appli Denial of Admission — 
During 1.1.P:—Preservation of Family's 
Position on Waiting List 

Starting on the effective date of the 
rule, an applicant family may not be 
admitted until the family has submitted 
evidence of citizenship or eligible alien 
status for members of the family 
($§ 200.184(b){1), 812.7{a) (1){i), (2){i) and 
(3)(i), 912.7{a)f1)). 

In the initial implementation of the 
rule, the prohibition on admission until! 
the family has presented evidence of 
alien status could disrupt the ordinary 
flow of the admissions process. Families 
which come to the head of the waiting 
list may not be immediately ready to 
produce the required evidence. Some 
families may have the documentation 
ready at hand. Others may need more 
time to secure the documents. 

HUD wishes to minimize the extent to 
which initial delays in securing the 
evidence affect a family’s opportunity 
for admission. A family may have 
waited a long time for its application to 
come to the top of a waiting list for 
admission to an owner's project or a 
PHA program. During the initial period 
after the rule becomes effective, 
applicant families are less likely to have 
had enough time to obtain and submit 
the documents. 

The rule therefore provides that 
during the 1.LP., an applicant shall not 
lose its position on the waiting list 
because of failure to submit required 
evidence of citizenship or eligible alien 
status ($§ 200.184(b)(4), 812.7(a){1)(iii). 
812.7(a)(2){iii), 812.7 fa)(3}{iv), 
912.7({a}({3)). {it should be noted, 
however, that the rule does not require 
that an owner or PHA hold a unit open 
pending submission of the evidence.) 


D. Transition Procedures for Current 
Participants 


1. Protection of Current Participants 


The revised final rule substantially 
alters and expands provisions on 
treatment of families who are already 
particpating in a program when the rule 
goes into effect. The changes concern 
description of the class of present 
program participants for whom special 
treatment is given, the time at which 
these families are required to document 
citizenship or eligible alien status, and 
the time at which these families must be 
notified of this requirement. 

During the 1.L.P., the owner or PHA 
may not terminate assistance to a 
participant for failure to submit 
evidence of citizenship or eligible alien 
status. At each regular reexamination 
after the LLP., participants are required 
to submit evidence of citizenship or 
eligible alien status. 


A reasonable period for transition. 
gives current participants time to obtain 
needed documents. If family members 
are not eligible for assistance, a family 
needs time to move, or make other 
changes in family living arrangemenis. 
By the decision of the Congress, subsidy 
for presently assisted families who are 
not eligible for continued assistance 
must be cut off. Inescapably, the 
termination of assistance will hurt the 
families affected. The opportunity for 
fair and humane administration of the 
transition to enforcement of the alien 
restrictions for occupants of assisted 
housing pertains principally to the 
timing of the transition process. 

The Department intends that by giving 
time for national distribution of 
implementing instructions before the 
effective date, and by leaving a 
reasonable period after the effective 
date before the termination of 
assistance to current participants, the 
revised transition scheme will facilitate 
uniform and orderly implementation of 
the section 214 eligibility requirements 
in the HUD programs. HUD believes the 
revised transition scheme wil! foster 
maximum regulatory compliance with a 
minimum of unnecessary disruption. 


2. Who Is Protected?: Definition of 
“Current Participant” 


The October 1982 final rule contained 
special provisions for notice to families 
“in occupancy at” the effective date of 
the rule, and governing the time for 
submission of required documentation 
by these families {e.g., §§ 200.183 (a) and 
(b)(1), 200.184(b)). The revised final rule 
describes more clearly the class of 
present participants for which the rule 
gives special transition treatment. 

For ease and economy of reference. 
the revised rule adds a defined term 
“Current Participant” {§§ 200.181, 812.2, 
912.2) to designate a family included in 
this class. A Current Participant is 
defined as follows: 

(1) In the section 8 housing certificate 
program or housing voucher program, a 
participant family for which a /ease for 
the family was approved by the PHA 
before the effective date of the rule. 

(2) In all other programs subject to the 
Section 214 requirements, a Family for 
which an assisted lease was entered 
into fora lease term beginning before 
the effective date of the rule. 


3. Current Participants: When Required 
To Submit Evidence of Citizenship or 
Eligible Alien Status 


In the original version of the final rule, 
notice of the requirements for 
documentation of eligible alien status 
was to be given by the owner of PHA to 
the family “within 30 days after receipt 
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. . Of the Department's instructions 
regarding the form of such notice” (e.g.. 
§ 200.183{b}{1) of October 1982 final 
rule). The family would then be required 
to supply the required documentation 
for the first time at the first 
recertification falling at least sixty days 
after the notice to the family (e.g., 

§ 200.184(b)). Thus the family would 
have at least 90 days (30 plus 60} from 
receipt of the HUD instructions by the 
PHA or owner to submit the 
documentation. The October 1982 final 
rule did not distinguish in this regard 
between the occurrence of an interim or 
regular reexamination falling after the 
prescribed period. The family would be 
required to produce the documentation 
in connection with either type of 
reexamination. 

The revised final rule provides that 
Current Participant families must submit 
required evidence of citizenship or 
eligible alien status “at the firs! annual 
reexamination effective after the end of 
the Initial Implemeniation Period, and 
at each subsequent annual 
reexamination {§§ 200.182{a)(5){i}[A)(2), 
812.5{a)(5){i){A)(2)}, $12.5(a {5)iA)(2)). 

In general, the responsible entity may 
not approve occupancy ofan assisted 
unit by a new family member until 
evidence of citizenship or eligible alien 
status has been submitted (see 
discussion at section HLA.5 of 
Preamble). However, (as described in 
the preceding paragraph) a Current 
Participant is first required to submit 
evidence at the first annual 
reexamination after the LLP. Before the . 
effective date of this reexamination, the 
responsible entity may not require the 
family to submit the evidence as a 
condition for approving an additional 
person for occupancy of the assisted 
unit (§§ 200.182{a){5)(ii)(B). 
812.5{a}{5){ii}(B), 912.5{a)(5)({ii){B)). 

These points should be highlighted: 

(1) For Current Participants, the family 
is never required to submit the evidence 
of citizenship or eligible alien status 
before the end of the LIP. 

(2) After the LLP., a Current 
Participant does not have to submit the 
evidence of status at an interim 
reexamination. The family must submit 
the evidence at the annua! 
reexamination required for all program 
families. 

(3) Participant families not covered by 
the special transition rule {i.e.. 
participants other than “Current 
Participants’’} are required to submit 
status evidence at each annual 
reexamination after admission. 

The same 90-day grace period for 
initial implementation applies unifori ily 
for all individual Current Participant 
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families and all programs. The time for 
submission does not vary, as under the 
original version of the final rule, 
depending on the promptness of the 
responsible entity in giving notice to the 
family. 

Neither the original nor the revised 
version of the final rule accelerates the 
schedule for regular reexamination of a 
family. For this reason, even though the 
90-day grace period is identical for all 
families, there can be up to a year’s 
difference in the timing of the first 
submission requirement for individual 
families. The first regular annual 
reexamination after the LLP. could fall 
on the first day after the end of the LLP., 
or could fall up to a year after the end of 
the LLP. (where the last annual 
examination was at the end of the LLP). 
The regulatory scheme folds the new 
requirements for submission of alien 
documentation into the pre-existing 
scheme for annual reexamination of 
family income and composition. It is the 
sense of the Department that the 
practical advantages of conforming the 
new requirement for production of the 
evidence to the regular rhythm of the 
reexamination process outweighs the 
benefits of demanding compliance by all 
families at a single time. 


4. Current Participants: No Denial or 
Termination of Assistance During I.LP. 


Although the rule requires denial of 
admission to applicants during the I:1.P. 
for failure to submit section 214 
documentation, the rule does not give a 
parallel authority to deny or terminate 
assistance to participants during this 
period. The responsible entity must deny 
or terminate assistance unless evidence 
is submitted when required under the 
rule (e.g., § 812.7(a){1){i) concerning 
denial of assistance under the section 8 
Housing Certificate or Housing Voucher 
Program). Since a Current Participant is 
not required to submit, the evidence 
until the first post-L1.P. regular 
reexamination, assistance may not be 
denied or terminated before this 
reexamination. Thus, for example, if a 
participant in the Housing Certificate 
Program wants to move to another unit 
during the I.I.P., The PHA may not deny 
issuance of a Certificate, or refuse to 
approve a lease for the new unit (see 
§ 812.7(a)(1)). Similarly, in the case of 
project-based subsidy assistance, during 
the LIP. the owner may not refuse to 
enter a lease renewal or extension for 
an assisted family because of failure to 
submit alien documentation (see 
§ 812.7(a){3)). 

The distinction in treatment of 
applicants and participants during the 
LLP. corresponds to a distinct difference 
in the interest and position of applicants 


and participants. A participant has a 
greater practical concern, namely 
disruption of an ongoing assisted 
occupancy. 


5. Current-Participant: Notice of 
Requirement To Submit Evidence of 
Status 


The revised final rule provides that 
the responsible entity must notify a 
Current Participant family of the 
requirement to submit evidence of 
citizenship or eligible alien status ‘‘at 
least 75 days” before the effective date 
of the first annual reexamination at 
which the family is required to submit 
such evidence (§§ 260.183(a)(3); 812.6(b), 
912.6(b)). As discussed above, the family 
is first required to document eligibility 
for assisted occupancy at the first 
regular reexamination after the L.1.P. In 
sum, therefore, the owner is required to 
give notice to the family at least 75 days 
before the family’s first regular annual 
reexamination which fails after the 90- 
day period (the LLP.) beginning on the 
effective date of the rule. 

Under the revised final rule, the time 
for notice to a Current Participant is no 
longer keyed to the time an owner or 
PHA receives HUD instructions on the 
form of notice. HUD intends to 


. distribute instructions for 


implementation of the alien restrictions 
to the responsible entity before the 
effective date of the revised final rule. 
The rule effective date is the same for 
all purposes, and it will not be 
necessary to inquire in an individual 
case as to the date of “receipt” of the 
HUD instructions by a responsible 
entity. 

Under the original version of the final 
rule, the family was required to produce 
status documentation sixty days after 
notice from the owner or PHA. Under 
the revised final rule, the time at which 
the family is initially required to 
produce evidence of citizenship or 
eligible alien status is not determined by 
the time at which the owner gives notice 
to the family. Instead, the time at which 
the responsible entity is required to give 
notice to the family depends on the time 
of the reexamination at which the family 
is required to produce the 
documentation. The owner is uniformly 
required to give the individual family at 
least 75 days notice before the effective 
date of reexamination. The revised 
notice requirement is designed to 
accommodate both the family’s need to 
know what documentation will be 
required at reexamination, and the 
administrative problems in giving the 
notice. 

The requirement for at least 75 days 
notice will generally make it possible to 
give the family notice of section 214 
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submission requirements at the same 
time as the regular notice to the family 
that recertification is due. The regular 
notice tells the family what information 
on family income and composition must 
be produced at reexamination. Giving 
the notices to a family at the same time 
avoids the need for a separate mailing 
or. distribution of information to the 
family. In this way, the administrative 
complication and expense of the notice 
process can be.considerably reduced. 
The multifamily occupancy handbook 
provides that an owner should make a. - 
request to the family for recertification 
between 75 and 90 days before the 
scheduled effective date (Handbook 
4350.3, section 54, page 5-3). For the 
programs covered by the handbook 
requirement, a notice within the 75-90 
day range would also comply with the 
minimum notice under the present rule. 
The Public Housing Program, and the 
Section 8 Housing Certificate and 
Housing Voucher Programs, do not 
currently dictate the length of notice in 
connection with a regular 
reexamination. In practice most PHAs 
give more than 75 days notice before the 
effective date of the annual 
reexamination. Many PHAs apparently 
operate in accordance with a sixty day 
plus sixty day notice system: the family 
is given sixty days to submit the 
information, and the submission date-is 
sixty-days before the effective date of 
reexamination. For PHAs using this 
system, the family is thus given 120 days 


* notice, and the section 214 notice could 


generally be given at the same time as 
the regular notice of reexamination. 

The notice system in the October 1982 
final rule would have required notice by 
a responsible entity to all families at the 
same time—within the 30 day period 
after receipt of HUD instructions. This 
system would not have allowed the PHA 
or owner to combine the section 214 
notice with the notice otherwise 
required in connection with an annual 
reexamination. Instead, the original final 
rule would have mandated a large . 
special mailing or other distribution. 
This requirement could have presented 
a particularly significant administrative 
problem and expense for large PHAs in 
the Public Housing Program, and 
especially in the Section 8 Housing 
Certificate and Housing Voucher 
Programs. 

The system under the revised final 
rule permits staging of the section 214 
notices to individual families at the 
same times as notices provided under 
the regular reexamination schedule. The 
revised rule also assures adequate 
notice to the individual family before the 
reexamination at which the evidence 
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must be: submitted. While the original: 
final rule:required at least 60 days 
notice beforé ithe effective date of 
reexamination, the revised rule requires 
at least.75 days notice toa Current 
Participant. 

Some PHAs or ownérs may choose to 
give general'and simultaneous notice of 
section 214 requirements to current 
participants, accelerating notice to 
individual participants. Such notice may 
be given in addition to the individual 75- 
day notice required under the rule. If the 
general notice is given to an individual 
family at least 75 days before the 
effective date of reexamination (and 
otherwise meets the regulatory notice 
requirements), the general notice can 
substitute for the staged notice to 
individual families. 


V. Section 235: Denial or Repayment of 
Assistance 


A. Denial of Assistance 


In the Section 235 Program, the 
applicant for mortgage insurance or 
mortgagor must present evidence of 
eligibility at the point of application for 
section 235 assistance, purchase of a 
cooperative membership, assumption of 
a mortgage, commencement of 
foreclosure relief, or request for 
reinstatement (§ 235.13({a)). Unless the 
evidence of citizenship or eligible alien 
status has been submitted, the applicant 
or mortgagor is not eligible for financial 
assistance payments under section 235. 
The mortgagee must certify to the 
Secretary that the required evidence of 
citizenship or eligible alien status has 
been submitted for. all persons for whom 
such evidence is required (§ 235.13{b)). 

As in the case of applicants for 
assistance in the tenant subsidy 
programs, the requirements for 
documentation of eligible status apply 
immediately. at the effective date of the 
rule. The concept of an “Initial 
Implementation Period” (for participants 
in the tenant subsidy programs) does not 
apply for assistance under section 235. 


B. Repayment of Section 235 Assistance 


A new provision (§ 235.13(c)} is added 
in the revised final rule, which requires 
the mortgagor to repay the Secretary the 
full amount of the 235 assistance 
payments: 


If the mortgagee has certified to the 
Secretary . . . that required evidence of 
citizenship or eligible alien status was 
submitted, but the Secretary subsequently 
determines that documents submitted to 
evidence citizenship or eligible alien status 
were fraudulently obtained or submitted, or 
were not valid or atithentic evidence-of such 


status. 


VI. Prohibition of Assistance for ' 
Nonimmigrant Student Aliens 


When originallly passed by the 
Congress (Pub. L. 96-399, October 8, 
1980), section 214 only prohibited 
housing subsidy for a so-called 
‘nonimmigrant student alien’. In 
general, this term meant a person 
admitted to the United States as a bona 
fide student, rather than as an 
immigrant or permanent resident. In 
August 1981, this statutory limitation 
was succeeded by the broader statutory. 
prohibition under the present language . 
of section 214, which bars assistance to 
persons who are not legal residents of 
the United States. Although the law no 
longer contains any reference to 
nonimmigrant student aliens, they are 
not included in the statutory description 
of legal residents eligible for housing 
subsidy. The law and this rule therefore 
continue the bar on financial assistance 
for nonimmigrant student aliens. 

On November 17, 1981, HUD 
published and made effective an interim 
rule implementing the prohibition of 
assistance for nonimmigrant student 
aliens (48 -FR 56421) in the various 
housing programs. The interim rule 
prohibited admission of such aliens for 
housing assistance under the programs 
covered by section 214. For families 
receiving assistance at the effective date 
of the rule under the rental subsidy 
programs, the interim rule allewed 
continuation of assistance until the end 
of the current lease term. 


This rule systematically excises the 
prior regulatory provisions which bar 
assistance to a nonimmigrani student 
alien. From the effective date of this 
rule, denial and termination of 
assistance to a family with a 
nonimmigrant student alien member are 
governed by the broader procedures for 
denial or termination of assistance 
under section 214. 


The October 1982 version of the final 
rule included separate transition 
provisions concerning assistance for 
nonimmigrant student aliens. The 
revised final rule does not include any 
separate mention or treatment of 
nonimmigrant student aliens. With the 
passage of approximately four years 
since promulgation of the November 
1981 rule, there is now no longer a 
substantial need to deal with 
nonimmigrant student alien tenancies 
under leasés in existence at that time. 
The Department also does not wish to 
complicate broader issues and problems 
in implementation of section 214 
requirements with separate transitional 
requirements. governing assistance for 
nonimmigrant student aliens, which 


would-be cf marginal practical 
application and:significance. 


Findings and Certifications 


A Finding of Ne Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations in 24 CFR Part 56-that 
implement section 102{2){C} of the 
National Environmental Policy Act of 
1969, 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection during regular business hours 
in the Office of General Counsel, Rules 
Docket Clerk, Room 10276, 451 7th Street 
SW., Washington, DC 20419. 

This rule does not constitute a “major 
rule” as that term is defined in section 
1(b) of Executive Order 12291 on Federal 
Regulation issued on February 17, 1981. 
Analysis of the rule indicates that it 
does not {1} have an annual effect on the 
economy of $100 million or more; {2} 
cause a major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local-government 
agencies, or geopraphic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or-export 
markets. 

Under the Regulatory Flexibility Act 
(5 U.S.C. 605(b)}, the undersigned 
certifies that this rule does not have a 
significant economic impact on a 
substantial number of small entities 
because applicants and tenants who are 
deemed ineligible aliens will be 
replaced by others who are eligible. 
PHAs and owners will be able to rent 
units to these eligible individuals. 

The Catalog of Federal Domestic 
Assistance numbers are: 14.103, Interest 
Reduction Payments-Rental and 
Cooperative Housing for Lower Income 
Families; 14.850, Public and Indian 
Housing; 14.851, Low Income Housing- 
Homeownership Opportunities for Low- 
Income Families; 14.149, Rent 
Supplements-Renta! Housing for Lower 
Income Families; and 14.156, Lower- 
Income Housing Assistance Program 
(section 8). 


Paperwork Reduction Act 


Information collection requirements in 
§§ 200:182(a)(1), 812.5(a)(1) and 
912.5{a}{1) are part of the application 
process and have already been 
approved by the Office of Management 
and Budget (OMB). For section 8, Rent 
Supplement and section 236 {interest 
subsidy and RAP), see OMB approval 


‘2502-0204. For section 235, see OMB 


approvals 2502-0081 and 2502-0082. For 
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Public and Indian Housing, see OMB 
approval 2577-0083. 

Information collection requirements in 
§§ 200.182(a)(3), 200.184, 812.5(a)(3) 
812.7, 912.5{a}{3), 912.5(d), 912.6, and 
912.7 have been submitted to OMB for 
approval under the provisions of the 
Paperwork Reduction Act of 1980 (Pub. 
L. 96-511). No person may be subjected 
to a penalty for failure to comply with 
these information collection 
requirements until they have been 
approved and assigned an OMB control 
number. The OMB control numbers will 
be announced by ‘separate notice in the 
Federal Register. 


Regulatory Agenda 


This rule was listed at sequence 
number 772 (H 26-82, FR-1588) under 
listings for the Office of Housing in 
HUD's Semiannual Regulatory Agenda 
published on October 29, 1985 (50 FR 
44166, 44178) under Executive Order 
12291 and the Regulatory Flexibility Act. 


List of Subjects 
24. CFR Part 200 


Administrative practice and 
procedure, Claims, Equal employment 
opportunity, Fair housing; Housing 
standards, Loan programs—housing and 
community development, Mortgage 
insurance, Organization and functions 
(Government agencies), Reporting and 
recordkeeping requirements, Minimum 
property standards. 


24 CFR Part 215 
Grant programs—housing and 


community development, Rent 
subsidies. 


24 CFR Part 235 

Condominiums, Cooperatives, Low 
and moderate income housing, Mortgage 
insurance, Homeownership, Grant 


programs—housing and community 
development. 


24 CFR Part 236 


Low and moderate income housing, 
Mortgage insurance, Rent subsidies. 
24 CFR Part 247 


Low and moderate income housing, 
Tenant eviction. 


‘ 24 CFR Part 812 


Low and moderate income. housing 
Rent subsidies. 


24 CFR Part 880 


Grant programs—housing and 
community development, Rent 
subsidies, Low and. moderate income 
housing, New construction. 


24 CFR Part 881 


Grant programs—housing and 
community development, Rent 
subsidies, Low and moderate income 
housing, Substantial rehabilitation. 


24 CFR Part 882 


Grant programs—housing and 
community development, Low and 
moderate income housing, Rent 
subsidies. 


24 CFR Part 883 


Grant programs—housing-and 
community development, Rent 
subsidies, Low and moderate income 
housing, New construction and 
substantial rehabilitation. 


24 CFR Part 884 


Grant programs—housing and 
community development, Rent 
subsidies, Rural areas, Low and 
moderate income housing, Substantial 
rehabilitation. 


24 CFR Part 886 


Grant programs—-housing and 
community development, Rent 
subsidies, Low and moderate income 
housing, Substantial rehabilitation. 


24 CFR Part 912 
Low and moderate income housing. 


Accordingly, 24 CFR Parts 200, 215, 
235, 236, 247, 812, 880, 881; 882, 883, 884, 
886 and 912 are amended as follows: 


PART 200—INTRODUCTION 


1. The authority citation for Part 200 is 
revised to read as follows: 


Authority: Secs. 2, 211, and 807, National 
Housing Act (12 U.S.C. 1703, 1715b, and 
1748f); séc. 7(d), Dept..of HUD Act (42 U.S.C. 
3535(d)); Subpart G is also issued under sec. 
214, Housing and Community Development 
Act of 1980, as amended by sec. 329, Housing 
and Community Development Amendments 
of 1981 (42 U.S.C. 1436a). 


2. The title of Subpart G is revised to 
read “Restrictions on Use of Assisted 
Housing.” 


3. Subpart G consisting of §§ 200.180 
through 200.184 is added to read as 
follows: 


Subpart G—Restrictions on Use of 
Assisted Housing 


Sec. 

200.180 Restrictions on eligibility for 
financial assistance. 

200.181 _ Definitions. 

200.182 Evidence to citizenship or eligible 
alien status. 

200.183 ‘Notice to applicants and tenants. 

200.184 Rent supplement and section 236— 
Denial or termination of assistance. 
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Subpart G—Restrictions on Use of Assisted . 


§ 200.180 Restrictions on eligibility for 
financial assistance. 

(a) This Subpart G is applicable to ; 
financial! assistance under section 235 of. 
the National Housing Act (12.U.S.C, 
1715z), section 236 of the National 
Housing Act.(12 U.S.C. 1715z-1), or 
section 101 of the Housing and Urban 
Development Act of 1985 (12 U.S.C, 
1701s), . 

(b) Financial assistance may only be 
made available for the benefit ofa 
citizen or eligible alien (see definition of 
“eligible alien” in § 200.181). 

(c) “Financial assistance” is deemed 
to be paid for a dwelling unit: 

(1) if assistance payments.are paid for 
the dwelling unit under a contract 
between the mortgagee and the 
Secretary under section 235(b) of the 
National Housing Act, and the dwelling 
unit is subject to a mortgage insured. 
under séction 235 of the National 
Housing Act and Part 235 of this 
chapter; 

(2) if the dwelling unit is,in a rental or 
cooperative project subject to a 
mortgage for which interest reduction 
payments are paid under a contract 
between the mortgagee and-the 
Secretary under section 236 of the 
National Housing Act, and the monthly 
rental charge paid to the owner for the 
dwelfing unit is less than the HUD- 
approved market rent; 

(3) if the dwelling unit is a rental or 
cooperative dwelling unit for which 
rental assistance payments are paid 
under a contract between the Secretary 
and the owner under section 236(f)(2) of 
the National Housing Act and Part 236, 
Subpart D, of this chapter; or 

(4) if the dwelling unit is a rental or 
cooperative dwelling unit for which rent 
supplement payments are paid under a 
contract between.the Secretary and the 
owner under section 101 of the Housing 
and Urban Development Act of 1965 and 
Part 215 of this chapter. 


§ 200.181 Definitions. 


Assisted dwelling unit. A dwelling 
unit for which financial assistance is 
deemed to be paid, as determined in 
accordance with § 200.180(c). 

Citizen. A citizen of the United States. 

Current Participant. A tenant for 
which an assisted lease was entered 
into for a lease term beginning before 
July 30, 1986. 

Eligible alien. An alien who is a 
resident of the United States and is on 
of the following: 

(1) An alien lawfully admitted for 
permanent residence ‘as an immigrant as 
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defined: by sections 101(a)(15) and 
101(a)({20) of the Immigration and 
Nationality Act (8 U.S.C. 1101(a)(15) and 
1101(a)(20)); 

(2) An alien who entered the United 
States before June.30, 1948, or such later 
date as enacted by law, has 
continuously maintained residence in 
the United States since then, and is not 
ineligible for citizenship, but who is 
deemed to be lawfully admitted for 
permanent residence as a result of an 
exercise of discretion by the Attorney 
General under section 249 of the 
Immigration and Nationality Act (8 
U.S.C. 1259); 

(3) An alien who is lawfully present in 
the United States pursuant to an 
admission under section 207 of the 
Immigration and Nationality Act (8 
U.S.C. 1157) or pursuant to the granting 
of asylum (which has not been 
terminated) under section 208 of such 
Act (8 U.S.C. 1158); 

(4) An alien who is lawfully present in 
the United States as a result of being 
granted conditional entry under section 
203(a)(7) of the Immigration and 
Nationality Act (8 U.S.C. 1153(a)(7)) 
before April 1, 1980, because of 
persecution or fear of persecution on 
account of race; religion, or political 
opinion or because of being uprooted by 
catastrophic national calamity; 

(5) An alien who is lawfully present in 
the United States as a result of an. 
exercise of discretion by the Attorney 
General for emergent reasons or reasons 
deemed strictly in the public interest 
under section 212(d)(5) of the 
Immigration and Nationality Act (8 
U.S.C. 1182(d)(5)); or 

(6) An alien who is lawfully present in 
the United States as a result of the 
Attorney General's withholding 
deportation under section 243(h) of the 
Immigration and Nationality Act (8 
U.S.C. 1253{h)). 

Evidence of citizenship or eligible 
alien status (‘evidence’). The 
documents which must be submitted in 
accordance with § 200.182 to show 
citizenship or eligible alien statis of 
occupants of an assisted dwelling unit. 
The evidence consists of both: 

(1) The documents described in 
paragraphs (b) and (c) of § 200.182, and 

(2):‘A verification consent form. 

Financial assistance. See § 200.180{c). 

HUD. The U.S. Department of Housing 
and Urban Development. 

Initial Implementation Period. The 90 
day. period beginning on July 30, 1986. 

Tenant. For financial assistance-in the 
form of rent-supplement payments, 
section 236 interest reduction payments 
or section 236 rental assistance 
payments: An individual or a family 
renting a dwelling unit in a project 


owned by an eligible housing owner or 
occupying such a dwelling unit as a 
cooperative member. 

Verification consent form. A written 
agreement by an applicant or tenant, in 
the form prescribed by HUD, that: 

(a) Any evidence submitted by the 
applicant or tenant may be released by 
the owner or mortgagee to HUD. 

(b) Such evidence may also be 
released by the owner or mortgagee to a 
party other than HUD for the following 
purposes: Verification of citizenship or 
eligible alien status, enforcement of 
restrictions on the availability of 
assistance because of such status, or 
investigation or prosecution of fraud in 
connection with any Federal housing 
assistance program. 

(c) HUD may release the evidence or 
other information to any Federal, State 
or local government agency (including 
the Social Security Administration and 
the Immigration and Naturalization 
Service) for the following purposes: 
Verification of citizenship or eligible 
alien status, enforcement of restrictions 
on-the availability of assistance because 
of such status, investigation or 
prosecution of fraud in connection with 
any Federal housing assistance program, 
or other purposes connected with 
administration of HUD programs. 

(d) Any Federal, State or local 
government agency may release to HUD, 
or to the owner or mortgagee, any 
information which HUD, or the owner or 
mortgagee, determines to be necessary 
for verification of citizenship or eligible 
alien status, or for enforcement of 
restrictions on the availability of 
assistance because of such status. 


§ 200.182 Evidence of citizenship or 
eligible alien status. 

(a) Requirement for submission of 
evidence. (1) Evidence of citizenship or 
eligible alien status shall be submitted 
in accordance with this section. The 


required evidence shall be:submitted for: 


the family head and spouse regardless 
of age, and for all other persons 18 years 
or older. The evidence shall be 
submitted for each such individual-or 
family member who is or will be an 
occupant of the assisted dwelling unit. 

(2) For financial assistance in the form 
of rent supplement payments, or of 
section 236 interest reduction payments 
or rental assistance payments, the - 
evidence shall be submitted by each 
applicant and-tenant. For financial 
assistance in the form of section 235 
assistance payments, the evidence shall 
be submitted by.each.applicant and 
mortgagor. 

(3) The verification consent form shall 
be signed by each person for whom the 
information is submitted. Failure to 
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submit required evidence of citizenship 
or eligible alien status shall result in 
denial or termination of financial 
assistance in accordance with § 200.184 
(for rent supplement and section 236) or . 
§ 235.13 (for section 235). 

(4)(i) For financial assistance in the 
form of rent supplement payments, or of 
section 236 interest reduction payments 
or rental assistance payments, the 
required evidence shall be submitted by 
the applicant or tenant to the owner. For 
financial assistance in the form of 
section 235 assistance payments, the 
required evidence shall be submitted by 
the applicant or mortgagor to the 
mortgagee. 

(ii)(A) The owner or mortgagee is 
responsible for administering the 
restrictions on providing assistance to 
persons who are not eligible aliens, and 
shall exercise this responsibility in 
accordance with HUD requirements. 

(B) The owner or mortgagee is not 
required to assist the applicant, tenant 
or mortgagor in obtaining the evidence 
to be submitted, and is not required to 
determine the validity or authenticity of 
evidence submitted. If the owner or 
mortgagee suspects that a document 
submitted is not valid or authentic, or 
suspects misrepresentation, the owner 
or mortgagee shall inform HUD. 

(5) For financial assistance in the form 
of rent supplement payments, or of 
section 236 interest reduction payments 
or rental assistance payments: 

(i)(A)(2) A tenant shall (except as 
provided in § 200.182(a)(5)(B), which 
concerns continuous assisted occupancy 
by a citizen) submit the required 
evidence of citizenship or eligible alien 
status at each annual reexamination. 

(2) In the case of a Current 
Participant, the tenant shall (except. as 
provided in § 200.182{a)(5)(i)(B)) submit 
the required evidence of citizenship or 
eligible alien status at the first annual 
reexamination effective after the end of 
the Initial Implementation Period, and at 
each subsequent annual reexamination. 
(See provisions on notice to a Current 
Participant at § 200.182(a)(3).) 

(B) Submission of evidence that an 
occupant of the assisted dwelling unit is 
a citizen is only required one time 
during continuous assisted occupancy of 
the project by the citizen. 

(ii)(A) A tenant shall request the 
owner's approval for occupancy of the 
assisted dwelling unit by any additional 
person for whom:submission of 
evidence of citizenship or eligible alien : 
status is required. The owner shall not 
approve occupancy by the additional! 
person until the evidence has been 
submitted. 
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(B) In the case of a Current 
Participant, § ace tentensnenA)i is not 
applicable before the effective date of 
the first reexamination at which the 
Family is required to submit evidence of 
citizenship or eligible alien status 
———— to § 200.1024 9 SKA M2). 

{iii} When a member of the household 
(other than the head of household or 
spouse) reaches the age of 18, evidence 
of the person's citizenship or eligible 
alien status must be submitted at the 
next annual reexamination. 

(6) For financial assistance in the form 
of section 235 assistance payments each 
applicant or mortgagor shall submit the 
required evidence upon occurrence of 
any of the events described in 
§ 235.13{a). 

(b) Citizenship status. (1} The original 
or a certified copy of one of the 
following documents must be submitted 
to support a claim of citizenship status: 

. (i) U.S. Passport, 

(ii) Birth Certificate, 

(iii) Consular Report of Birth, 

(iv) Naturalization Certificate (original 
only), 

(v} Certificate of Citizenship (original 
only), 

(vi) U.S. Citizenship Identification 
Card (INS Form I-197}, 

(vii) Baptismal or other religious 
certificate which provides evidence of 
birth in the United States-and which 
was created within one year of birth, 

(viii) A document issued by the 
Bureau of Indian Affairs and which 
indicates membership in a federally 
recognized tribe, or 

(ix) Any other document designated 
by HUD. 

(2} If none of the above documents 
can be obtained, and a person claiming 
to be a US. citizen provides a 
reasonable explanation of inability to 
obtain the document, a signed statement 
from a third party may be submitted. 
The third party must produce one of the 
above documents to evidence that the 
third party is a citizen, and must state 
under penalty of perjury that the person 
for whom the document is not available 
is a citizen, and the basis of this 
statement. : 

(c) Eligible alien status (1) The 
original of one of the following 
documents must be submitted to support 
a claim of eligible alien status: 

(i) Form I-151, Alien Registration 
Receipt Card (for permanent resident 
aliens); 

(ii) Form 1-551, Alien Registration 
Receipt Card (for permanent resident 
aliens); 

(iii) Form I-181B, Processed for I-551, 
Temporary Evidence of Lawful 
Admission for Permanent Residence (for 
permanent resident aliens); 


(iv} Passport stamped “processed for 
1-551, temporary evidence of lawful 
admission for permanent residence” (for 
permanent resident aliens); 

(v} Form AR-3a, Alien Registration 
Receipt Card {Issued during 1941-1949 
for permanent resident aliens); 

(vi) Form I-94, Arrival-Departure 
Record (Annotated either “Section 207” 
or “Refugee,” or “Section 208” or 
“Asylum”™); 

(vii) Form I-S4, Arrival-Departure 
Record—Parole Edition (Annotated 
“Section 212(d)(5).” or “Conditional 
Entry” or “Section 203(a)(7)"); 

(viii) Form I-94, Arrival-Departure 
Record (Annotated “Section 243(h)"); or 
(ix) Any other document designated 

by HUD. 

(2) A third party’s statement or 
certification is not acceptable evidence 
of eligible alien status, and may not be 
submitted in lieu of the requirement to 
submit the documents listed in 
paragraph (c}(1) of this section. 

(3) The following documents are not 
acceptable evidence of eligible alien 
status: 

(i) Form I-94, Arrival-Departure 
Record: Annotated with any codes “A” 
through “L” for Non-Immigrants (for 
temporary resident aliens); 

(ii) Form I-95A, Crewman’s Landing 
Permits (for alien visitors); 

(iii) Form I-144, Mexican Border 
Visitors Permit; 

{iv} Form I-186, Nonresident Alien 
Mexican Border Crossing Card; 

(v) Form I-185, Nonresident Alien 
Canadian Border Crossing Card; 

(vi) Unnumbered form, Nonresident 
Alien Canadian Border Crossing 
Identification Card; or 

(vii) Any Foreign issued Visa. 

(d) Retention of evidence. A 
photocopy of each document (or original 
if released by the person submitting the 
document), and a signed verification 
consent form, shall be retained by the 
owner or mortgagee to whom the 
evidence is submitted. However, a 
photocopy need not be made or retained 
of any document bearing an identifying 
serial number if a record of the serial 
number and other necessary identifying 
information is made and retained in 
such manner as shall be prescribed by 
the Department. 

(e) Disclosure of evidence. Evidence 
of citizenship or eligible alien status 
submitted to the owner or mortgagee 
shall be deemed to have been submitted 
in confidence. However, the evidence 
may be released by the owner or 
mortgagee to HUD. The evidence may 
also be released by the awner or 
mortgagee to a party other than HUD for 
these purposes: 


(1) Verification of citizenship or 
eligible alien status, 

(2) Enforcement of restrictions on the 
availability of assistance because of 
such status, or 

(3) The investigation or prosecution of 
fraud in connection with any Federal 
housing assistance program. 
(Information collection requirements in 
paragraph (a}(1) approved by the Office of 
Management and Budget under OMB control 
number 2502.0204) 


§ 200.183 Notice to applicants and 
tenants. 

(a) The Rent Supplement and Section 
236 Programs. (1} This paragraph (a) is 
applicable to rent supplement payments 
and section 236 interest reduction 
payments or rental assistance payments. 

(2) Before admission of an applicant, 
an owner shall notify the applicant that 
the applicant must submit evidence of 
citizenship or eligible alien status. An 
applicant may not be admitted unless 
the evidence has been submitted. See 
§ 200.184{b). 

(3) An owner shall notify a Current 
Participant of the requirement to submit 
evidence of citizenship or eligible alien 
status at least 75 days before the 
effective date of the first annual 
reexamination at which the tenant is 
required (under § 200.182(a}(5)fi}{A)(2)) 
to submit such evidence. 

(b) The Section 235 Program. (1) This 
paragraph (b) is applicable to assistance 
payments under the section 235 
program. 

(2) Mortgagees shall give notice of the 
requirement to submit evidence of 
citizenship or eligible alien status in. 
accordance with § 200.182 to each 
applicant for financial assistance under 
Section 235, and, upon the occurrence of 
any of the events described in 
§ 235.13(a) to each mortgagor receiving 
the benefits of such assistance. 

(c) Form of notice. A notice under this 
section of the requirement to submit 
evidence of citizenship or eligible alien 
status shall describe the evidence that 
must be submitted, and shall state when 
the evidence must be submitted. The 
notice shall be given in accordance with 
HUD requirements, and shall be in a 
form prescribed by HUD, or complying 
with HUD requirements. 


§ 200.184 Rent Supplement and Section 
236—Denial or termination of assistance. 

(a) Applicability. This section is 
applicable to financial assistance in the 
form of rent supplement payments, or 
section 236 interest reduction payments 
or rental assistance payments. 

(b) Denial of Assistance. (1) The 
owner shall not take any of the 
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following actions unless required 
evidence of citizenship or eligible alien 
status has been submitted to the owner » 
in accordance with § 200.182: 

(i) Admit an applicant with financial 
assistance, 

(ii) Enter into an assisted lease 
(including entering into any lease 
extension or lease renewal for a tenant 
previously receiving financial 
assistance), _ 

(iii) Approve any additional person 
for occupancy of an assisted dwelling 
unit, or 

(iv) Commence any new form of 
_ financial assistance under an assisted 
lease previously entered (e.g., 
commencement of section 236 rental 
assistance payments for a tenant 
previously receiving only the benefit of 
section 236 interest reduction 
payments). 

(2){i) With respect to the tenant of an 
assisted dwelling unit, the owner may 
take actions described in paragraph 
(b)(1)(ii)(iii) or (iv) of this section 
although the tenant has not yet 
submitted evidence of citizenship or 
eligible alien status in accordance with 
§ 200.182 if: 

(A) The tenant certifies that any 
person for whom required evidence has 
not been submitted by the tenant is a 
citizen or eligible alien, but shows that 
the tenant is temporarily unable to 
obtain evidence to support a claim of 
citizenship status (under § 200.182(b) (1) 
or (2)), or a claim of eligible alien status 
(under § 200.182(c)), and needs 
additional time to obtain and submit the 
evidence, 

(B) The tenant promises to make 
prompt and diligent efforts to obtain the 
evidence, and 

(C) The owner decides; in the owner's 
managerial discretion, to grant an 
extension of time for the tenant to 
submit the evidence. 

(ii) An extension under paragraph 
(b)(2)(i) shall be for a specific period 
needed to obtain the evidence. Where 
the tenant is required (under § 200.182) 
to submit the evidence at an annual 
reexamination, any extension or . 
extensions granted by the owner shall 
not allow submission of the evidence 
beyond ninety days after the effective 
date of the reexamination. Where the 
tenant is required (under § 200.182) to 
request the owner's approval for 
occupancy of the dwelling unit by an 
additional person, any extension or 
extensions granted by the owner shall 
not allow submission of the evidence 
beyond ninety days after occupancy by 
the additional person. 

(iii) The owner's decision to grant an 
extension of the time for the tenant to 
submit the evidence, and the owner's 


determination of the length of the 
extension, shall be made in accordance 
with HUD requirements, and after 
considering the facts and circumstances 
of the individual case. The tenant shall 
not have any right to an extension, and 
the owner may revoke an extension. The 
owner may only continue an extension if 
the tenant is making diligent efforts to 
obtain the evidence, and if there is a 
reasonable likelihood that the tenant 
will be able to submit the evidence 
during the extension. If the tenant has 
not submitted the evidence by the end of 
the extension, the owner shall promptly 
terminate financial assistance for the 
tenant by terminating assisted 
occupancy in accordance with 
paragraph (c)(5) of this section, or by 
evicting the tenant in accordance with 
paragraph (c)(6) of this section. The 
owner's decision to grant an extension 
shall be in writing, and shall state the 
reasons for the owner determination. 
The owner shall notify HUD of each 
determination to extend the time for 
submission of the evidence, and shall 
provide other information required by 
HUD concerning the owner's policy and 
practice regarding such extensions. 

(3) The owner may not receive or 
retain financial assistance paid for the 
benefit of a tenant if the owner takes 
any of the actions described in 
§ 200.184(b)(1) when required evidence 
of citizenship or eligible alien status has 
not been submitted to the owner. HUD 
may take other appropriate remedial 
action. 

(4) During the Initial Implementation 
Period, an applicant shall not lose its 
position on the owner's waiting list 
because of the applicant’s failure to 
submit required evidence. 

(c) Termination of Financial 
Assistance (including Eviction). (1) 
Upon the occurrence of any of the 
following events, financial assistance 
for the tenant shall terminate in 
accordance with HUD requirements. 
The owner must promptly terminate 
financial assistance for the tenant by 
terminating assisted occupancy in 
accordance with paragraph (c)(5) of this 
section, or by evicting the tenant in 
accordance with paragraph (c)(6) of this 
section: 

{i) If evidence of citizenship or eligible 
alien status is not submitted by the 
tenant at annual reexamination when 
required, 

(ii) If the tenant fails to obtain the 
owner's approval, in accordance with 
§ 200.182(a)(5)(ii), for occupancy of the 
assisted dwelling unit by an additional 
person for whom submission of 
evidence of citizenship or eligible alien 
status is required, or 
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(iii) If the owner has admitted a tenant 
with financial assistance, but the owner 


-is subsequently informed by HUD or 


otherwise learns, that documents used 
to evidence citizenship or eligible alien 
status were fraudulently cbtained or 
submitted, or are otherwise not valid or 
authentic evidence of such status. 

(2) In the cases’ described in 
paragraphs (c)(1)(i) and (ii) of this 
section, the owner is not required to 
terminate financial assistance if: 

(i) Any person for whom required 
evidence has not been submitted by the 
tenant-has moved from the assisted 
dwelling unit, or 

(ii)(A) The tenant certifies that any 
person for whom required evidence has 
not been submitted by the tenant is a 
citizen or eligible alien, but shows that 
the tenant is temporarily unable to 
obtain evidence to support a claim of 
citizenship status (under § 200.182(b)(1) 
or (2)), or a claim of eligible alien status 
(under § 200.182(c)), and-needs 
additional time to obtain and submit the 
evidence, 

(B) The tenant promises to make 
prompt and diligent efforts to obtain the 
evidence, and 

(C) The owner decides, in the owner's 
managerial discretion, to grant an 
extension of time for the tenant to 
submit the evidence. 

(3) An extension under paragraph 
(c)(2) shall be for a specific period 
needed to obtain the evidence. Where 
the tenant is required (under § 200.182) 
to submit the evidence at an annual 
reexamination, any extension or 
extensions granted by the owner shall 
not allow submission of the evidence 
beyond ninety days after the effective 
date of the reexamination. Where the 
tenant is required (under § 200.182) to 
request the owner's approval for 
occupancy of the dwelling unit by an 
additional person, any extension or 
extensions granted by the owner shall 
not allow submission of the evidence 
beyond ninety days after occupancy by 
the additional person. 

(4) The owner's decision to grant an 
extension of the time for the tenant to 
submit the evidence, and the owner's 
determination of the length of the 
extension, shall be made in accordance 
with HUD requirements, and after 
considering the facts and circumstances 
of each individual case. The tenant shall 
not have any right to an extension of 
time to-submit the evidence, and the 
owner may revoke an extension. The 
owner may only continue an extension if 
the tenant is making diligent. efforts to 
obtain the evidence, and if there is a 
reasonable likelihood that the tenant 
will be able to submit the evidence 
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during the extension. If the tenant has 
not submitted the evidence by the end of 
the extension, the owner shall promptly 
terminate financial assistance for the 


paragraph (c){5) of this section, or by 
evicting the tenant in accordance with 
paragraph (c)(6) of this section. The 
owner's decision to grant an extension 
shall be in writing, and shall state the 
reasons for the owner determination. 
The owner shall notify HUD of each 
determination to extend the time for 
submission of the evidence, and shall 
provide other information required by 
HUD concerning the owner's policy and 
practice regarding such extensions. 

(5) Upon occurrence of any of the 
events described in paragraph {c)(1) of 
this section, assisted occupancy is 
terminated by doing either of the 
following: 

(i) If permitted under the lease, the 
owner may notify the tenant that 
because of such occurrence the tenant is 
required to pay the HUD-approved 
market rent for the dwelling unit. The 
notice shall be given in accordance with 
HUD requirements. 

(ii) The owner may enter into a new 
lease without financial assistance. 

(6)(i) Upon occurrence of any of the 
events described in paragraph (c)(1) of 
this section, financial assistance on 
behalf of the tenant shall terminate in 
accordance with HUD requirements 
unless the owner shall promptly initiate, 
and shall diligently pursue, action to 
terminate the tenancy under an assisted 
lease in accordance with the terms of 
the lease, and to evict the tenant by 
judicial action pursuant to State and 
local law. Action by the owner to 
terminate the tenancy and evict the 
tenant must be in accordance with Part 
247 and other HUD requirements. 

(ii) If the owner is acting to evict the 
tenant in accordance with this 
paragraph (c}(6), rent supplement 
payments and section 236 rental 
assistance payments for the dwelling 
unit shall continue (subject to the 
provisions of § 200.184{b)(3)) in 
accordance with the applicable 
assistance contract during occupancy of 
the dwelling unit by the tenant under the 
lease. For any jurisdiction, HUD may 
prescribe a maximum period during 
which assistance payments may be 
continued during eviction proceedings, 
and may prescribe other standards of 
reasonable diligence for the prosecution 
of eviction proceedings. 

(7) When financial assistance for the 
tenant has been terminated in 
accordance with § 200.184{c), financial 
assistance for the tenant shall not 
resume unless: 


(i) All required evidence has been 
submitted by the tenant to the owner, 
and 

(ii) Resumption of assistance is 
authorized in accordance with HUD 
requirements. 


PART 215—RENT SUPPLEMENT 
PAYMENTS 


4. The authority citation for Part 215 is 
revised to read as follows: 


Authority: Sec. 101{(g), HUD Act of 1965 (12 
U.S.C. 1701s}; section 7(d), Dept. of HUD Act 
(42 U.S.C. 3535{d)), unless otherwise noted. 


§ 215.1 [Amended] 


5. Section 215.1 is amended by 
removing the definition of Nonimmigrant 
Student-Alien. 

6. Section 215.20(b}{2) is revised to 
read as follows: 


§ 215.20 Qualified tenant. 


. * * * * 


(b) ** 

(2) For restrictions on eligibility for 
financial assistance of persons other 
than citizens and eligible aliens, see Part 
200, Subpart G. 


* * + + + 


§ 215.55 [Amended] 


7. Section 215.55{a) is amended by 
adding a new sentence after the words 
“at leasi once every 12 months.”, to read 
as follows: 

(a) * * * At reexamination the owner 
shall require the tenant to submit 
evidence of citizenship or eligible alien 
status in accordance with § 200.182. 


* * = * * 


PART 235—MORTGAGE INSURANCE 
AND ASSISTANCE PAYMENTS FOR 
HOME OWNERSHIP AND PROJECT 
REHABILITATION 


8. The authority citation for Part 235 
continues to read as follows: 

Authority: Secs. 211 and 235, National 
Housing Act (12 U.S.C. 1715b, 1715z); Sec. 
7(d), Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)}- 


9. Section 235.2 is amended by adding 
a new paragraph (f), to read as follows: 


§ 235.2 Basic program outline. 


* * * 7 


(f} Evidence of citizenship or eligible 
alien status must be submitted by the 
applicant or mortgagor to the mortgagee 
in accordance with Part 200, Subpart G, 
and § 235.13 of this Part. 


§ 235.5 [Amended] 


10. Section 235.5 is amended by 
removing paragraph (g). 
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§ 235.10 [Amended] : 

11. Section 235.10 is amended by 
removing paragraph (e). 

12. Section 235.13 is added, to read as 
follows: 


§ 235.13 Ineligible alien applicant or 
mortgagor. 

(a} Unless evidence of citizenship or 
eligible alien status has been submitted 
by the applicant or mortgagor to the 
mortgagee in accordance with § 200.182, 
a mortgagor shall not be eligible to 
receive assistance payments, as 
determined by the mortgagee at the time 
of: (1) Application for assistance, (2) 
purchase of a cooperative membership, 
(3) assumption of a mortgage, (4) 


. commencement of foreclosure relief 


under the assignment program pursuant 
to § 203.650 (or under the temporary 
mortgage assistance program, when 
implemented) or (5) request for 
reinstatement of a mortgage under 

§ 203.608. ; 

(b) When any event specified in 
paragraph (a) of this section occurs, the 
mortgagee shall require the applicant or 
mortgagor to submit the evidence of 
citizenship or eligible alien status 
required under § 200.182. The mortgagee 
must certify to the Secretary that the 
required evidence of citizenship or 
eligible alien status has been submitted 
for all persons for whom such evidence 
is required. If the mortgagee cannot 
make such a certification, the mortgagee 
shall notify the applicant or mortgagor 
of its ineligibility for financial assistance 
payments under this Part. 

(c} If the mortgagee has certified to the 
Secretary in accordance with § 235.13(b) 
that required evidence of citizenship or 
eligible alien status was submitted, but 
the Secretary subsequently determines 
that documents submitted to evidence 
citizenship or eligible alien status were 
fraudulently obtained or submitted, or 
were not valid or authentic evidence of 
such status: 

(1} The mortgagor shall repay to the 
Secretary the full amount of assistance 
payments made on behalf of the 
mortgagor under this Part. The 
Secretary's right to repayment from the 
mortgagor pursuant to this paragraph 
(c)(1) shall not affect or limit the 
Secretary's right to.refund of overpaid 
assistance payments from the mortgagee 
as provided in § 235.361(b). 

(2) No additional assistance payments 
may be made on behalf of the 
mortgagor. However, the Secretary may 
permit the resumption of assistance 
payments if all persons for whom 
required evidence of citizenship or 
eligible alien status has not been 
submitted by the mortgagor have moved 
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from the dwelling unit, or all required 
evidence has been submitted by the 
mortgagor. 

{d) Commitments to insure mortgages 
under this Part will not be issued or 
extended unless the mortgagee has 
made the certification required under 
§ 235.13(b). 

(e) For other provisions concerning 
- restrictions on eligibility for financial 
assistance of persons other than citizens 
and eligible aliens, see Part:200,Subpart 
G. 


§ 235.325 [Amended] 
13. Section 235.325 is amended by 
removing paragraph (c). 


§ 235.375 [Amended] 

14. Section 235.375 is amended by 
removing the second sentence of 
paragraph (a)(1), by removing paragraph 
(a)(5) in its entirety, and by removing 
the last sentence in paragraph (e). 


PART 236—-MORTGAGE INSURANCE 
AND INTEREST REDUCTION 
PAYMENTS FOR RENTAL PROJECTS 


15. The authority citation for Part 236 
continues to read as follows: 

Authority: Secs. 211 and 236, National 
Housing Act (12 U.S.C. 1715b and 1715z-1); 
sec 7(d), Dept. of HUD Act (42 U.S.C: 3535 
(d)). 


§ 236.2 [Amended] 
16. Section 236.2 is amended by 


removing the definition of Nonimmigrant 
Student-Alien. 


17. The definition of Qualified Tenant 
in § 236.2 is amended by adding a 
paragraph (c) to read as follows: 


§ 236.2 Definitions. 


* * * * * 


Qualified Tenant.* * * 

(c) For restrictions on eligibility for 
financial assistance of persons other 
than citizens or eligible aliens, see Part 
200, Subpart G. 


§ 236.80 [Amended] 

18. Section 236.80(a) is amended by 
adding a new sentence after the words 
“at least once every 12 months.”, to read 
as follows: 

(a)* * * Atreexamination the owner 
shall require the tenant to submit 
evidence of citizenship or eligible alien 
status in accordance with § 200.182. 


* . * * * 


§ 236.710 [Amended] 

19. A new sentence is added atthe 
end of § 236.710, to read as follows: 

*:* * For restrictions on eligibility for 
financial assistance of persons other 
than citizens or eligible aliens; see Part 
200, Subpart G. 


PART 247—EVICTIONS FROM 
CERTAIN SUBSIDIZED AND HUD 
OWNED PROJECTS 


20. The authority citation for Part 247. 
continues to read as follows: 

Authority: Sec. 7(d), Department of H.U.D. 
Act (42 U.S.C. 3535(d)). 

21. Section 247. atc) i is revised to read 
as follows: 


§ 247.3 Entitlement of tenants to 
occupancy. 
(c) Material noncompliance. The term 

“material noncompliance with the rental 
agreement” shall! include: (1) One or 
more substantial violations of the rental 
agreement, or (2) repeated minor 
violations of the rental agreement that 
disrupt the livability of the project, 
adversely affect the health or safety of 
any person or the right of any tenant to 
the quiet enjoyment of the leased 
premises and related project facilities, 
interfere with the management of the 
project or have an adverse financial 
effect on the project. Failure of the 
tenant to timely supply all required 
information on income and composition 
of the tenant household (including 
required evidence of citizenship or 
eligible alien status) shall constitute a 
substantial violation of the rental 
agreement. Nonpayment of rent or any 
other financial obligation due under the 
rental agreement (including any portion 
thereof) beyond any grace period 
permitted under state law shall 
constitute a substantial violation of the 
rental agreement. The payment of rent 


(or any other financial obligation due 


under the rental agreement after the due 
date but within the grace period 
permitted under state law shall 
constitute a minor violation. 


PART 812—DEFINITION OF FAMILY 
AND OTHER RELATED TERMS; 
OCCUPANCY BY SINGLE PERSONS 


22. The authority citation for Part 812 
is revised to read as follows: 

Authority: Sec. 3, U.S. Housing Act of 1937 
(42 U.S.C. 1437a); sec. 7(d), Dept. of H.U.D. 
Act (42 U.S.C. 3535(d)). Part 812 is. also issued 
under sec. 214, Housing and Community 
Development Act of 1980, as amended by 
section 329, Housing and Community 
Development Amendments of 1981 (42 U.S.C. 
1436a). 

23. Section 812.1 is retitled and 
revised to read as follows: 


§ 812.1 Purpose and applicability. 

(a) This part: 

{t) Defines the term Family and other 
related terms; 

(2) Prescribes criteria and procedures 
for occupancy by Single Persons who 
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are not otherwise-eligible by reason of 
qualification as an Elderly Family or as 
a Displaced Person or as the remaining 
member of a tenant family, and: 
incorporates the statutory 15 percent 
limitation on assistance for Single 
Persons; and 

(3) Implements the statutory 
prohibition against making assistance 
under the U.S. Housing Act of 1937 
(‘Act’) available for the benefit of 
ineligible aliens. 

(b) This part is applicable to all 
housing assisted under section 8 of the 
Act, including section 8-assisted housing 
for which loans are made under section 
202 of the Housing Act of 1959. 


24. Section 812.2 is revised to read as 
follows: 


§ 812.2 Definitions. 


Act. The U.S. Housing Act of 1937. 

Assisted Dwelling Unit. A dwelling 
unit assisted under the programs 
covered by this Part (see § 812.1(b)). 

Citizen. A citizen.of the United States. 

Current Participant—{a) For a 
participant under the Section 8 Housing 
Certificate Program or Housing Voucher 
Program: A Family for which a lease 
was approved by the PHA before July 
30, 1986. 

(b) For all other Section 8 assistance 
under this Part: A Family for which an 
assisted lease was entered into for a 
lease term beginning before July 30, 
1986. 

Disabled person. A person who is 
under a disability as defined in section 
223 of the Social Security Act or in 
section 102 of the Developmental 
Disabilities Services and Facilities 
Construction Amendments of 1970. 

Displaced person. A person displaced 
by governmental action, or a person 
whose dwelling has been extensively 
damaged or destroyed as a result of a 
disaster declared or otherwise formally 
recognized pursuant to Federal disaster 
relief laws. 

Elderly family. A Family whose head 
or spouse or whose sole member is at 
least sixty-two years of age, or a 
Disabled Person as defined in this 
section or a Handicapped Person as 
defined in-this section, and may include 
two or more elderly, Disabled or 
Handicapped Persons living together, or 
one or more such persons living with 
another person who is determined to be 
essential to his or her care and well 
being. 

Eligible alien. An alien who is a 
resident of the United States and is one 
of the following: 

(1) An alien lawfully admitted for 
permanent residence as an immigrant as* 
defined by sections 101(a)(15) and 
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101{a)(20) of the Immigration and 
Nationality Act (8 U.S.C. 1101{a){15) and 
1101(a)}{20)}; 

(2) An alien who entered the United 
States before June 30, 1948, or such later 
date as enacted by law, has 
continuously maintained residence in 
the United States since then, and is not 
ineligible for citizenship, but who is 
deemed to be lawfully admitted for 
permanent residence as a result of an 
exercise of discretion by the Attorney 
General under section 249 of the 
Immigration and Nationality Act (8 
U.S.C. 1259); 

(3) An alien who is lawfully present in 
the United States pursuant to an 
admission under section 207 of the 
Immigration and Nationality Act (8 
U.S.C. 1157) or pursuant to the granting 
of asylum (which has not been 
terminated) under section 208 of such 
Act (8 U.S.C. 1158}; 

(4) An alien who is lawfully present in 
the United States as a result of being 
granted conditional entry under section 
203{a)(7) of the Immigration and 
Nationality Act (8 U.S.C. 1153(a)(7)) 
before April 1, 1980, because of 
persecution or fear of persecution on 
account of race, religion, or political 
opinion or because of being uprooted by 
catastrophic natural calamity; 


(5) An alien who is lawfully present in - 


the United States as a result of an 
exercise of discretion by the Attorney 
General for emergent reasons or reasons 
deemed strictly in the public interest 
under section 212{(d)(5) of the 
Immigration and Nationality Act (8 
U.S.C. 1182{d){5)); or 

(6) An alien who is lawfully present in 
the United States as a result of the 
Attorney General's withholding 
deportation under section 243{h) of the 
Immigration and Nationality Act (8 
U.S.C. 1253{h)). 

Evidence of citizenship or eligible 
alien status (“evidence”). The 
documents which must be submitted in 
accordance with § 812.5 to show 
citizenship or eligible alien status of . 
occupants of an assisted dwelling unit. 
The evidence consists of both: 

(1) The documents described in 
paragraphs (b) and {c} of §812.5, and 

{2} A verification consent form. 

Family. “Family” includes but is not 
limited to (1) an Elderly Family or Single 
Person as defined in this Part, {2} the 
remaining member of a tenant family, 
and (3) a Displaced Person. 

Handicapped person. A person having 
a physical or mental impairment which 
(1} is expected to be of long-continued 
and indefinite duration, (2) substantially 
impedes the person's ability to live 
independently, and (3) is of such a 
nature that such ability could be 


improved by more suitable housing 
conditions. 

HUD. The U.S. Department of Housing 
and Urban Development. 

Initial Implemeniation Period. The 90 
day period beginning on July 30, 1986. 

Responsible Entity. The entity 
responsible for administering the 
restrictions on providing assistance to 
ineligible aliens (see § 812.5(a)(4)). 

Single person. A person living alone 
or intending to live alone and who does 
not qualify as an Elderly Family or a 
Displaced Person as defined in this Part, 
or as the remaining member of a tenant 
family. 

Verification consent form. A written 
agreement by a Family, in the form 
prescribed by HUD, that: 

(a) Any evidence submitted by the 
Family to the Responsible Entity may be 
released by the Responsible Entity to 
HUD 


(b) Such evidence may also be 
released by the Responsible Entity to a 
party other than HUD for the following 
purposes: verification of citizenship or 
eligible alien status, enforcement of 
restrictions on the availability of 
assistance because of such status, or 
investigation or prosecution of fraud in 
connection with any Federal housing 
assistance program. 

(c) HUD may release the evidence or 
other information to any Federal, State 
or local government agency (including 
the Social Security Administration and 
the Immigration and Naturalization 
Service) for the following purposes: 
verification of citizenship or eligible 
alien status, enforcement of restrictions 
on the availability of assistance because 
of such status, investigation or 
prosecution of fraud in connection with 
any Federal housing assistance program, 
or other purposes connected with 
administration of HUD programs. 

(d) Any Federal, State or local 
government agency may release to HUD, 
or to the Responsible Entity, any 
information which HUD or the 
Responsible Entity determines to be 
necessary for verification of citizenship 
or eligible alien status, or enforcement 
of restrictions on the availability of 
financial assistance because of such 
status. 


25. Sections 812.5 through 812.7 are 
added as follows: 


§812.5 Evidence of citizenship or eligible 
alien status. 

(a) Requirement for submission of 
evidence. {1} Evidence of citizenship or 
eligible alien status shall be submitted 
in accordance with this section by each 
applicant and participant Family. 

(2) The required evidence of 
citizenship or eligible alien status shall 
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be submitted by the Family for the 
Family head and spouse regardless of 
age, and for all other persons 18 years of 
age or older. The evidence shall be 
submitted for each Family member who 
is or will be an occupant of the assisted 
dwelling unit. 

(3) The verification consent form shall 
be signed by each person for whom the 
information is submitted. Failure to 
submit required evidence of citizenship 
or eligible alien status shall result in 
denial or termination of assistance in 
accordance with § 812.7. 

(4)(1) The Responsible Entity shall be 
as follows: 

(A) For the Section 8 Certificate and 
Housing Voucher Programs: the PHA.g 

(B) For the Section 8 Moderate 
Rehabilitation Program (under Part 882): 
the PHA 

(C) For all other Section 8: the Section 
8 Owner. 

(ii)(A) The required evidence shall be 
submitted by the Family to the 
Responsible Entity. The Responsible 
Entity is responsible for administering 
the restrictions on providing assistance 
to ineligible aliens, and shall exercise 
this responsibility in accordance with 
HUD requirements. y 

(B) The Responsible Entity is not 
required to assist the Family in 
obtaining the evidence to be submitted, 
and is not required to determine the 
validity or authenticity of evidence 
submitted. If the Responsible Entity 
suspects that a document submitted is 
not valid or authentic, or suspects 
misrepresentation, the Responsible 
Entity shall inform HUD. 

(5)(i)(A)(Z) A Family shall (except as 
provided in § 812.5(a)(5)(i)(B), which 
concerns continuous assisted occupancy 
by a citizen) submit the required 
evidence of citizenship or eligible aliens 
status at each annual reexamination. 

(2) A Current Participant shall (except 
as provided in § 812.5(a)(5)(i)(B)} submit 
the required evidence at the first annual 
reexamination effective after the end of 
the Initial Implementation Period, and at 
each subsequent annual reexamination. 
(See provisions concerning notice to a 
Current Participant at § 812.6(b).} 

(B) Submission of evidence that an 
occupant of the assisted dwelling unit is 
a citizen is only required one time 
during continuous assisted occupancy 
by the citizen. 

(ii)(A) A Family shall request the 
Responsible Entity’s approval for 
occupancy of the assisted dwelling unit 
by any additional person for whom 
submission of evidence of citizenship or 
eligible alien status is required. The 
Responsible Entity shall not approve 
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oceupancy by the additional persen © 
untib the evidence has been submitted. - 

(B) In the case of a Current 
Participant, $ 812.5(a}{5)fii}{A) is net 
applicable before the effective date of 
the first reexamination at which. the 
Family is required to submit evidence of 
citizenship or eligible alien status 
pursuant fo § 812.5{aJ{SHilfAJ. ; 

(iii) When a member of the household 
(other than the head of household or 
spouse) reaches the age of 18, evidence 
of the person’s citizenship or eligible 
alfen status must be submitted af the 
next annual reexamination. 

(b) Citizenship status. {1} The original 
or a certifted copy of one of the 
fottowing documents shalf be submitted 
to support a elaim of citizenship status: 

(i) U.S. Passport, 

(ii) Birth Certificate, 

(iii) Consular Report of Birth, 

tvs Naturalization Certificate foriginal 
only), 

(v} Certificate of Citizenship (original 
only), 

(vi) U.S. Citizenship Identification 
Card (INS form L-197}, 

(vii} Baptismal or other religious 
certificate which provides evidence of 
birth in the United States and which 
was created within one year of birth, 

(vii) A document issued by the 
Bureau of Indian Affairs and which 
indicates membership in a federally - 
recognized tribe, or 

(ix} Any other document designated 
by HUD. : 

(2) f none of the above documents 
can be obtained, and a persor clainring 
to be a U.S. citizen provides a 
reasonable explanation of inability to 
obtain the document, a signed statement 
from a third party may be submitted. 
The third party must produce one of the 
above documents to evidence that the 
third party is a citizen, and must state 
under penalty of perjury that the person 
for whom the document is not available 
is a citizen, and the basis of this 
statement. 

(c} Eligible alien status. (4) The 
original of one of the following 
documents shall be submitted to support 
a claim of eligible alien status: 

(iJ Form I-151,. Alien Registration 
Receipt Card (for permanent resident 
aliens}; 

(ii) Form I-551,. Alien Registration 
Receipt Card {for permanent resident 
aliens);. 

(iii) Form I-181B, Processed for 1-551, 
Temporary Evidence of Lawful 
Admission for Permanent Residence (for 
permanent resident aliens); 

(iv) Passport stamped “processed for 
]-551, temporary evidence of lawful. 
admission for permanent residence” (for 
permanent resident aliens); 


(v) Form AR-3a, Alien Registration 
Receipt Card (Issued during 1941-1949 
for permanent resident aliens); 

(vi} Form 94, Arrival-Departure 
Record (Annotated either “Section 207" 
or “Refugee,” or “Section 208" or 
“Asyham”); 

(vii) Form I-94, Arrival-Departure 
Record—Parole Edition (Annotated 
“Section 212{d){5),” or “Conditional 
Entry” or “Section 203fa}(7}"); 

{viii} Form 1-94, Arrival-Departure 
Record (Annotated “Section 243fh}"); or 

(ix) Any other document designated 
by HUD. 

(2} A third party's staternent or 


certification ts not acceptable evidence - 


of eligible alien status, and may not be 
submitted in lieu of the requirement to 
submit the documents listed in 
paragraph (c)(?} of this section. 

(3) The folowing documents are not 
acceptable evidence of eligible alien 
status; 

(i} Form E-94, Arrival-Departure 
Record: Annotated with any codes “A” 
through “E* for Non-Immigrants (for 
temporary resident aliens}; 

(ii) Form I-95A, Crewman’s. Landing 
Permits (for alien. visitors]; 

(iii), Form I-244, Mexican Border 
Visitors. Permit; 

(ix) Form J-186, Nonresident Alien 
Mexican Border Crossing Card; 

(v) Form -185, Nonresident Alien 
Canadian Border Crossing Card; 

(vi) Unnumbered ferm, Nonresident 
Alien Canadian. Berder Crossing 
Identification Card; or 

(vii Any Foreign issued Visa. 

(d) Retention of evidence: A 
photocopy of each document (or the 
original if released by the person 
submitting the document), and a signed 
verification consent form, shall be 
retained by the Responsible Entity. 
However, a photocopy need not be 
made or retained of any document 
bearing an identifying serial number if a 
record of such serial number and ether 
necessary identifying information is 
made and:retained in such manner as 
shall be prescribed by the Department. 

(e)} Disclosure of evidence. Evidence 
of citizenship or eligible alien status 
submitted. to the Responsible Entity by 
the Family shall be deemed to have 
been submitted in confidence. However, 
the evidence may be released by the 
Responsible Entity to HUD. The 
evidence may also be released by the 
Responsible Entity to a party other than 
HUD for these purposes: 

(1} Verification of citizenship or 
eligible alien status, 

(2) Enforcement of restrictions on the 
availability of assistance because of 
such status, or 
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(3) The investigation or prosecution of 
fraud im connection with any Federal 
housing assistance program. 

(Information colfection requirements in 
paragraph fa)fi} approved by the Office of 
Management and Budget under OMB control! 
number 250-0204.) 


§8126 Notice to applicants and- 
participants. 

(a} Notice to Applicant. Before 
admission of an applicant, the 
Responsible Entity shal} notify the 
applicant that the applicant must submit 
evidence of citizenship or eligible alien 
status. An applicant may not be 
admitted unless the evidence has been 
submitteck See § 812.7(a). 

(b) Notice to Current Participant. The 
Responsible Entity shalf notify a Current 
Participant of the requirement to submit 
evidence of citizenship or eligible alien 
status at least 75 days before the 
effective date of the first annual 
reexamination at which the Family is 
required (under § 812.5{a)fS}fi}fA}{2}} to 
submit-such evidence. 

(c} Farm of Notice. A notice under this 
section of the requirement to submit 
evidence of citizenship or eligible alien 
status shall describe the evidence that 
must be submitted, and shall state when 
the evidence must be submitted. The 
notice shalf be given in accordance with 
HUD requirements,. and shall be in a 
form prescribed by HUD, or complying 
with HUD requirements. 


§812.7 Denial or termination of 
assistance. 

(a} Dental of Assistance—{t} For 
assistance under the Section 8 Housing 
Certificate Program or Housing Voucher 
Program: (i) The PHA shall not take any 
of the following actions unless required 
evidence of citizenship or eligible alien 
status has been submitted to the PHA in 
accordance with § 812.5: 

(A} Issue a Housing Certificate or 
Housing Voucher to an applicant, or to a 
participant who wants to move to 
another dwelling unit, 

(B] Enter into an assistance contract 
or approve a lease on behalf of an 
applicant or participant fincluding 
approving a lease extension or lease 
renewal for a participant family), 

(C) Approve any additional person for 
occupancy of an assisted dwelling unit. 

(ii}{A} With. respect to a participant, 
the PHA may take actions described in 
paragraph (a}{1)(i)} of this section 
although the Family has not yet 
submitted evidence of citizenship or 
eligible alien status for a Family member 
io the PHA in accordance with § 812.5 if: 

(1) The Family certifies that the 
Family member is a citizen or eligible 
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alien, but shows that the Family is 
temporarily unable to obtain evidence to 
support a claim of citizenship status 
(under § 812.5(b)(1) or (2)), or a claim of 
eligible alien status (under § 812.5(c)), 
and needs additional time to obtain and 
submit the evidence, 

(2) The Family promises to make 
prompt and diligent efforts to obtain the 
evidence, and 

(3) The PHA decides, in the PHA’s 
administrative discretion, to grant an ° 
extension of time for the Family to 
submit the evidence. 

(B) An extension under paragraph 
{ii){A) shall be for a specific period 
needed to obtain the evidence. Where 
the Family is required {under § 812.5) to 
submit the evidence at an annual 
reeaxmination, any extension or 
extensions granted by the PHA shall not 
follow submission of the evidence 
beyond ninety days after the effective 
date of the reexamination. Where the 
Family is required (under § 812.5) to 
request the PHA's approval for 
occupancy of the dwelling unit by an 
additional person, any extension or 
extensions granted by the PHA shall not 
allow submission of the evidence 
beyond ninety days after occupancy by 
the additional person. 

(C) The PHA’s decision: to grant an 
extension of the time for the Family to 
submit the evidence, and the PHA’s 
determination of the length of the 
extension, shall be made in accordance 
with HUD requirements, and after 
considering the facts and circumstances 
of the individual case. The Family shall 
not have any right to an extension, and 
the PHA may revoke an extension. The 
PHA may only continue an extension if 
the Family is making diligent efforts to 
obtain the evidence, and if there is a 
reasonable likelihood that the Family 
will be able to submit the evidence 
during the extension. If the Family has 
not submitted the evidence by the end of 
the extension, the PHA shall promptly 
terminate housing assistance payments 
for the Family in accordance with HUD 
requirements. The PHA’s decision to 
grant an extension shall be in writing, 
and shall state the reasons for the PHA 
determination. The PHA shall provide 
information required by HUD 
concerning the PHA’s policy and 
practice regarding extensions. 

(iii) During the Initial Implementation 
Period, an applicant shall not lose its 
position on the PHA's waiting list 
because of the applicant's failure to 
submit required evidence. 

(2) For assistance under the Section 8 
Part 882 Moderate Rehabilitation 
Program: (i) The PHA shall not take 
either of the following actions unless 
required evidence of citizenship or 


eligible alien status has been submitted 
to the. PHA in accordance with § 812.5: 

(A) admit an applicant for 
participation in the program, or 

(B) approve any additional person for 
occupancy of an. assisted dwelling unit. 

(ii)(A) With respect to a participant 
Family, the PHA may approve an 
additional person for occupancy of an 
assisted dwelling unit although the 
Family has not yet submitted required 
evidence of citizenship or eligible alien 
status for a Family member to the PHA 
in accordance with § 812.5 if: 

(2) The Family certifies that the 
Family member is‘a citizen or eligible 
alien, but shows that the Family is 
temporarily unable to obtain evidence to 
support a claim of citizenship status 
(under § 812.5(b) (1) or (2)), or a claim of 
eligible alien status (under § 812.5(c)), 
and needs additional time to obtain and 
submit the evidence, 

(2) The Family promises to make 
prompt and diligent efforts to obtain the 
evidence, and 

(3) The PHA decides, in the PHA’s 
administrative discretion, to grant an 
extension of time for the Family to 
submit the evidence. 

(B) An extension under paragraph 
(ii)(A) shall be for a specific period 
needed to obtain the evidence. Where 
the Family is required (under § 812.5) to 
submit the evidence at an annual 
reexamination, any extension or 
extensions granted by the-PHA shall not 
allow submission of the evidence 
beyond ninety days after the effective 
date of the reexamination. Where the 
Family is required (under § 812.5) to 
request the PHA’s approval for 
occupancy of the dwelling unit by an 
additional person, any extension or 
extensions granted by the PHA shall not 
allow submission of the evidence 
beyond ninety days after occupancy by 
the additional person. 

(C) The PHA’s decision to grant an 
extension of the time for the Family to 
submit the evidence, and the PHA’s 
determination of the length of the 
extension, shall be made in accordance 
with HUD requirements, and after 
considering the facts and circumstances 
of the individual case. The Family shall 
not have any right to an extension, and 
the PHA may revoke an extension. The 
PHA may only continue an extension if 
the Family is making diligent efforts to 
obtain the evidence, and if there is a 
reasonable likelihood that the Family 
will be able to submit the evidence 
during the extension. If the Family has 
not submitted the evidence by the end of 
the extension, the PHA shall promptly 
terminate housing assistance payments 
for the Family in accordance with HUD 
requirements. The PHA’s decision to 
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grant an extension shall be in writing, 
and shall state the reasons for the PHA 
determination. The PHA shall provide 
information required by HUD 
concerning the PHA'’s policy and 
practice regarding extensions. 

(iii) During the Initial Implementation 
Period, an applicant shall not lose its 
position on the PHA's waiting list 
because of the applicant's failure to 
submit required evidence, — 

(3) For all other Section 8 assistance 
under this part: (i) The owner shall not 
take any of the following actions unless 
required evidence of citizenship or 
eligible alien status has been submitted 
to the owner in accordance with § 812.5: 

(A) Admit an applicant with 
assistance, 

(B) Enter into an assisted lease 
(including entering into any lease 
extension or lease renewal for a Family 
previously assisted), or 

(C) Approve any additional person for 
occupancy of an assisted dwelling unit. 

(ii)(A) With respect to a participant 
Family, the owner may take actions 
described in paragraph (a)(3)(i) (B) or 
(C) of this section although the Family 
has not yet submitted required evidence 
of citizenship or eligible alien status for 
a Family member to the owner in 
accordance with § 812.5 if: 

(2) The Family certifies that the 
Family member is a citizen or eligible 
alien, but shows that the Family is 
temporarily unable to obtain evidence to 
support a claim of citizenship status 
(under § 812.5(b) (1) or (2}), ora claim of 
eligible alien status (under § 812.5(c)), 
and needs additional time to obtain and 
submit the evidence, 

(2) The Family promises to make 
prompt and diligent efforts to obtain the 
evidence, and 

(3) The owner decides, in the owner's 
managerial discretion, to grant an 
extension of time for the Family to 
submit the evidence. 

(B) An extension under paragraph 
{ii)(A) shall be for a specific period 
needed to obtain the evidence. Where 
the Family is required (under § 812.5) to 
submit the evidence at an annual 
reexamination, any extension or 
extensions granted by the owner shall 
not allow submission of the evidence 
beyond ninety days after the effective 
date of the reexamination. Where the 
Family is required (under § 812.5) to 
request the owner's approval for 
occupancy of the dwelling unit by an 
additional person, any extension or 
extensions granted by the owner shall 
not allow submission of the evidence 
beyond ninety days after occupancy by 
the additional person. 
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(C) The owner's decision to grant an 
extension of the time for the ray to 
submit the evidence, and the owner's. ‘ 
determination of the length of the 
extension, shall be mrade in accordance 
with HUD requirements, and after 
considering the facts and circumstances 
of the individual case. A Family shall 
not have any right to an. extension, and 
the owner may revoke an extension. The 
owner may only continue an extension if 
the Family is making deligent efforts to 
obtain the evidence, and if there is. a 
reasonable likelihood that the Family 
will be: able to submit the evidence - 
during the extension. If the Family has 
not submitted the evidence by the end of 
the extension, the owner shalk prampily 
terminate financial assistance for the 
Family by terminating assisted 
occupaney in accordance with 
paragraph (b)(2)(v) of this section, or by 
evicting the Family in accordance with 
paragraph (b){2}{vi) of this section. The 
owner's decision to grant an extension 
shall be in writing, and shall state the 
reasons for the owner determination. 
The owner shall notify HUD and the 
Contract Administrator of each 
determinatiom to extend the time for 
submission of the evidence, and shall 
provide other information required by 
HUD er the Contract Administrator 
concerning the owner's policy and 
practice regarding extensions. 

{iii} The owner may not receive or 
retaim a housing assistance payment 
paid for the benefit of a Family if the 
owner takes any of the actions 
described in. paragraph (a)}(3)fi} when. 
the Family has. not submitted required 
evidence of citizenship or eligible alien 
status. HUD may take other appropriate 
remedial action. 

(iv) During the Initial Implementation 
Period, an applicant shall not lose its" 
position or the owner’s waiting list 
because of the applicant's failure to 
submit required evidence. 

(b) Termination of Assistance 
(includiag Termination of Tenaney)—{1) 
For assistance under the Section & 
Housing Certificate Program, the 
Housing Voucher Program, and the 
Section 8 Part 882 Moderate 
Rehabilitation Program: (i) The PHA 
shall promptly terminate housing 
assistance payments for the Family in 
accordance with HUD requirements 
upon occurrence of any of the following 
events: 

(A) If evidence of citizenship oF 
eligible alien-status is not submitted by 
the Family at annual reexamination 
when required, 

(B) If the Family fails'to obfain PHA 
approval, in accordance with 
§ 812:5fa}(5)fii}, for of the 
assisted-dwelling unit by an additional 


person fer whom submission of 
evidence of aoe or eligible alien 
status is required, o 

(C) If the PHEA in tiitimatibiy HUD, or 
otherwise learns, that decuments used 
to evidence citizenship or eligible alien 
status were fraudulently obtaimed or 
submitted, or are otherwise net valid or 
authentic evidence of such status. 

(ii){A) Im the cases described in 
paragraphs (b)}{t){i) {A} and (B} of this 
section, the PHA is not required to 
eo housing assistance payments 
if: 

(7) Any person for whom required 
evidence has not beer submitted by the 
Family has moved from the assisted 
dwelling unit, or 

(2)(i) The Family certifies that any 
person for whom required evidence has 
not been submitted by the Family is a 
citizen or eligible alien, but shows. that 
the Family is temporarily unable to 
obtain evidence to support a claim of 
citizenship status (under § 812.5(b) (1) or 
(2)), or a claim of eligible alien status 
(under § 812.5(c)J, and needs additional 
time to obtain and submit the evidence, 

(ii) The Family promises to make 
prompt and diligent efforts to obtain the 
evidence, and 

(iit} The PHA decides, im the PHA’s 
administrative discretion, to grant an 
extension of time for the Family to 
submit the evidence. 

(BY Ar extension under paragraph 
(b)(ii)(A}€2} shal? be for a specific period 
needed to obtain the eviderrce. Where 
the Family is required funder § 812.5) to 
submit the evidence at an annual 
reexamination, any extension or 
extensions grarrted by the PHA shall not 
alfow submission of the evidence 
beyond ninety days after the effective 
date of the reexamination. Where the 
Family is required (under § 812.5) to 
request the PHA’s approval for 
occupancy of the dwelling unit by an 
additional person, any extension or 
extensions by the PHA shall not 
allow submission of the evidence 
beyond ninety days after occupancy by 
the additional person. 

(C} The PHA's decision to grant am 
extension of the time for the Family to 
submit the evidence, and the PHA's 
determination of the length of the 
extension, shall be made in accordance 
with HUD requirements, and after 
considering the facts and circumstances 
of the individual case. The Family shall 
not have any right to an extension of 
time to submit the evidence, and the 
PHA may revoke an extension. The PHA 
may only continue an extension if the 
Family is making diligent efforts fo 
obtaim the evidence, and if there is a 
reasonable likelihood that the Family 
will be able to submit the evidence 
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during the extension. If the Family has 
not submitted the evidence by the end of 
the extension, the PHA shali promptly 
terminate housing assistance payments 
for the Family im accordance with HUD 
requirements. The PHA’s decision to 
grant an extension shall be im writing 
and shalt state the reasons for the PHA 
determination. The PHA shall provide 
information required by HUD 
concerning the PHA'’s policy and 
practice regarding such extensions. 

(iii} When housing assistance 
payments for the Family have been 
terminated in accordance with 
§ 812.7(b]{1), assistance payments for 
the Family shall not resume unless: 

(A) Alf persons for whom required 
evidence has net been submitted by the 
Family have moved from the assisted 
dwelling unit or all required evidence 
has been submitted by the Family to the 
Responsible Entity, and 

(B) Resumption of assistance is 
authorized. in accordance with HUD 
requirements. 

(2) For all other Section 8 assistance 
under this part: {i} Upon the accurrence 
of any of the following events, financial 
assistance for the Family shall terminate 
in accordance with HUD requirements. 
The owner shall promptly terminate 
financial assistance for the Family by 
terminating assisted occupancy in 
accordance with paragraph (b)(2)}(v)} of 
this section, or by evicting the Family in 
accordance with paragraph (b){2}{vi} of 
this section: 

(A) If evidence of citizenship or 
eligible alien status is not submitted at 
anaual reexamination when required, 

(B) Hf the Family fails to obtain the 
owner's approval, in accordance with 
§ 812.5(a){5){ii),. for occupancy of the 
assisted dwelling unit by an additional 
person for whon: submission of 
evidence of citizenship and alien status 
is required, or 

(C} If the owner has admitted a 
Family with Section 8 assistance, but 
the owner is subsequently informed by 
HUD, or otherwise learns, that 
documents used to evidence citizenship 
or eligible alien status were fraudulently 
obtained or submitted, or are otherwise 
not valid or authentic evidence of such 
status. 

(ii) in the cases described in 
paragraphs (b)(2) fa) (A) and (B} of this: 
section, the owner is not required to 
terminate financial assistance if: 

(A} Any person for whom required 
evidence has not been submitted by the 
Family has.moved from the assisted 
dwelling unit, or 

(B) (1) The Family certifies that the 
Family member is a citizen or eligible 
alien, but shows that the Family is 
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‘temporarily unable to obtain evidence to 

support a claim of citizenship status _ 
{under § 812.5{b) (1) or (2)), or a claim of 
eligible.alien status (under § 812.5(c)), 
and needs additional time to obtain and 
submit the evidence, 

(2) The Family promises to make 
prompt and diligent efforts to obtain the 
evidence, and 

(3) The owner decides, in the owner's 
managerial discretion, to grant an 
extension of time for the Family.to 
submit the evidence. 

(iii): An extension under paragraph © 
(b)(2)(ii){B) shall be for a specific period 
needed to obtain the evidence. Where 
the Family-is required (under § 812.5) to 
submit the evidence at an annual 
reexamination, any extension or 
extensions granted by the PHA shall not 
allow submission of the evidence 
beyond ninety days after the effective 
date of the reexamination. Where the 
Family is-required (under § 812.5) to 
request the owner’s approval for 
occupancy of the dwelling unit by an 
additional person; any extension or 
extensions granted by the owner shall 
not allow submission of the evidence 
beyond ninety days after occupancy by 
the additional person. 

{iv} The owner's decision to grant an 
extension of the time for the Family to 
submit the evidence, and the owner's 
determination of the length of the 
extension, shall be made in accordance 
with HUD requirements, and after 
considering the facts and circumstances 
of the individual case. The Family shall 
not have any right to an extension, and 
the owner may revoke an extension. The 
owner may only continue an extension if 
the Family is making diligent efforts to 
obtain the evidence, and if there is a 
reasonable likelihood that the Family 
will be able to submit the evidence 
during the extension. If the Family has 
not submitted the evidence by the end of 
the extension, the owner shall. promptly 
terminate financial assistance for the 
Family by terminating assisted 
occupancy in accordance with 
paragraph (b)(2)(v) of this section, or by 
evicting the Family in accordance with 
paragraph (b}(2)(vi} of this section. An 
owner decision to grant an extension 
shall be made in writing, and shall state 
the reasons for the owner determination. 
The owner shall notify HUD and the 
Contract Administrator of each 
determination to extend the time for 
submission of the evidence, and shall 
provide other information required by 
HUD or the Contract Administrator 
concerning the owner's policy and 
practice regarding extensions. 

(v) Upon the occurrence of any of the 
events described in paragraph (b)(2}(i) 
of this section, assisted occupancy is 


terminated by doing either of the, 
following: 

(A).If permitted under the lease, the 
owner may notify the Family that 
because of such occurrence the Family 
is required to pay the HUD-approved 
market rent for the dwelling unit. The 
notice shall be given in accordance with 
HUD requirements. 

(B) The owner may enter into a new 
lease without section 8 assistance. 

“ (vi) (A) Upon the occurrence of any of 
the events described.in paragraph 
(b)(2)(i) of this section, housing 
assistance payments for,the Family shall 
terminate in accordance with HUD 
requirements unless the owner shall 
promptly initiate, and shail diligently 
pursue, action to terminate the tenancy 
under an assisted lease in accordance 
with the terms of the lease,.and to evict 
the Family by judicial action pursuant to 
State and local law. Action by the 
owner to terminate the tenancy and 
evict the Family must be in accordance 
with HUD regulations and other HUD 
requirements. 

(B) If the owner is acting to evict the 
tenant in accordance with this 
paragraph (b)(2}{vi), section 8 housing 
assistance payments for the dwelling 
unit shall continue (subject to 
§ 812.7(a)(3)(iii)) in accordance with the 
Housing Assistance Payments Contract 
during occupancy of the dwelling unit by 
the Family under the lease. For any 
jurisdiction, HUD may prescribe a 
maximum period during which 
assistance payments may be continued 
during eviction proceedings, and may 
prescribe other standards of reasonable 
diligence for the prosecution of eviction 
proceedings. 

(vii) When financial assistance for the 
Family has been terminated in 3 
accordance with § 812.7(b)(2), housing 
assistance payments for the Family shall 
not resume unless: 

(A) All required evidence has been 
submitted by the Family to the owner, 
and 

(B) Resumption of assistance is 
authorized in accordance with HUD 
requirements. 


PART 880—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM 
FOR NEW CONSTRUCTION 


26. The authority citation for Part 880 
continues to read as follows: 


Authority: Secs. 3, 5 and 8, United States 
Housing Act of 1937 (42 U.S.C. 1437a, 1437c, 
1437); sec. 7(d}, Department of Housing and 
Urban Development Act (42 U.S.C. 3535(d)). 


27. Section 880.504 is-amended by 
adding a new paragraph (e) to.read as 
follows: 
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§ 880.504 Leasing to eligible families. 


(e) Termination of Assistance for 
Failure to Submit Evidence of 
Citizenship or Eligible Alien Status. If 
an owner is subject to paragraphs (a) 
and (b) of this section, and if an‘assisted 
unit was leased with Section 8 
assistance at any time; in accordance — 
with HUD regulations then in effect, but 
the owner is required to terminate 
housing assistance payments for the 
family in accordance with § 812.7 (for 
failure to submit required evidence of 
citizenship or eligible alien status), after 
termination of Section 8 assistance the 
owner may allow continued occupancy 
of the unit by the family without Section 
8 assistance..The owner must make the 
unit available for occupancy by an 
eligible family when the original family 
vacates the unit. 


28. Section 880.601(b) is revised to 
read as follows: 


§ 880.601 Responsibilities ef owner. 


* * * * * 


(b) Management and Maintenance. 
The owner is responsible for all 
management functions. These functions 
include selection of tenants, obtaining 
evidence of citizenship or eligible alien 
status from the family, reexamination of 
family incomes, collection of rents, 
termination of tenancy and eviction, and 
all repair and maintenance functions 
{including ordinary and extraordinary 
maintenance and replacement of capital 
items). All functions must be performed 
in compliance with Equal Opportunity 
requirements. 


io * * , * 


§ 880.603 [Amended] 


29,.:A new sentence is added at the 
end of § 880.603(c)(1) to read as follows: 


* * * * * 


(c) ** 

(1) * * * At the time of the annual 
reexamination of family income and 
composition, the owner shall require the 
family to submit evidence of citizenship 
or eligible alien status of family 
members in accordance with § 812.5. 


* * * * * 


30. A new sentence is added at the 
end of § 880.603(c)}(3) to read as follows: 


* * * 


(c} * ** 

(3) * * * For provisions requiring 
termination of assistance because of 
failure to submit evidence of citizenship 
or eligible alien status, see § 812.7(b)(2). 


31.:Section 880.607(b)(3) is revised to 
read as follows: 
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§ 880.607 Termination of tenancy and 
modification of lease. 

(b) eet 

(3) Material noncompliance. Material! 
noncompliance with the lease includes: 
(i) One or more substantial violations of 
the lease, or (ii) repeated minor 
violations of the lease that disrupt the 
livability of the building, adversely 


affect the health or safety of any person: 


or the right of any tenant to the quiet 
enjoyment of the leased premises and 
related facilities, interfere with the 
management of the building or have an 
adverse financial effect on the building. 
Failure. of the family to timely submit all 
required information on family income 
and composition (including required 
evidence of citizenship or eligible alien 
status) will constitute a substantial 
violation of the lease. Nonpayment of 
rent or any other financial obligation 
due under the lease {including any 
portion thereof) beyond any grace 
period permitted under State law will 
constitute a substantial violation of the 
lease. The payment of rent or any other 
financial obligation due under the lease 
after the due date but within the grace 
period permitted under State law will 
constitute a minor violation. 


* * * 7 * 


PART 881—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM 
FOR SUBSTANTIAL REHABILITATION 


32. The.authority citation for Part 881 
continues to read as follows: 

Authority: Secs. 3, 5 and 8, United States 
Housing Act of 1937 (42 U.S.C. 1437a, 1437c, 
1437f); sec. 7(d), Dept. of H.U.D. Act (42 
U.S.C. 3535(d)). 


33. Section 881.504 is amended by 
adding a new paragraph (e) to read as 
follows: 


§ 881.504 Leasing to eligible families. 

(e) Termination of Assistance for 
Failure to Submit Evidence of 
Citizenship or Eligible Alien Status. If 
an owner is subject to paragraphs (a) 
and (b) of this section, and if an assisted 
unit was leased with section 8 
assistance at any time, in accordance 
with HUD requirements than in effect, 
but the owner is required to terminate 
financial assistance in accordance with 
§ 812.7 (for failure to submit required 
evidence of citizenship or eligible alien 
status), after termination of section 8 
assistance the owner may allow 
continued occupancy of the unit by the 
family without section 8 assistance. The 
owner must make the unit available for 
occupancy by an eligible family when 
the original family vacates the unit. 


34. Section 881.601(b) is revised to 
read as follows: 


§ 881.601 Responsibilities of owner. 

(b) Management and Maintenance, 
The owner is responsible for all 
management functions. These functions 
include selection of tenants, obtaining 
evidence of citizenship or eligible alien 
status from the family, reexamination of 
family incomes, collection of rents, 
termination of tenancy and eviction, and 
all repair and maintenance functions 
(including ordinary and extraordinary 
maintenance and replacement of capital 
items). All functions must be performed 
in compliance with Equal Opportunity 
requirements. 


* * * * * 


§ 881.603 [Amended] 


35. A new sentence is added at-the 
end of § 881.603(c)(1) to read as follows: 


* * * * 


** * 


(c) 

(1) * * * At the time of the annual 
reexamination of family income and 
composition, the owner shall require the 
family to submit evidence of citizenship 
or eligible alien status of family 
members in accordance with § 812.5. 

36. A new sentence is added at the 
end of § 881.603(c)(3) to read as follows: 


* * 7 


2 @ 


(c) 

(3) * * * For provisions requiring 
termination of assistance because of 
failure to submit evidence of citizenship 
or eligible alien status, see § 812.7(b)(2). 


37. Section 881.607(b)(3) is revised to 
read as follows: 


§ 881.607 Termination of tenancy and 
modification of lease. 


* 2 7 * * 


(b) * * * 


(3) Material noncompliance. Material , 


noncompliance with the lease includes: 
(i) One or more substantial violations of 
the lease, or (ii) repeated minor 
violations of the lease that disrupt the 
livability of the building, adversely 
affect the health or safety of any person 
or the right of any tenant to the quiet 
enjoyment of the leased premises and 
related facilities, interfere with the 
management of the building or have an 
adverse financial effect on the building. 
Failure of the family to timely submit all 
required information on family income 
and composition (including required 
evidence of citizenship or eligible alien 
status) will constitute a substantial 
violation of the lease. Nonpayment of 
rent or any other financial obligation 
due under the lease (including any 
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portion thereof) beyond any grace 
period permitted under State law will 
constitute a substantial violation of the 
lease. The payment of rent or any other 
financial obligation due under the lease 
after the due date but within-the grace 
period permitted under State law will 
constitute a minor violation. 


PART 882—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM— 
EXISTING HOUSING 


38. The authority citation for Part 882 
continues to read as follows: 

Authority: Secs. 3, 5, and 8, United States 
Housing Act of 1937 (42 U.S.C. 1437a, 1437c, 
1437f); sec. 7{d), Dept. of H.U.D. Act (42 
U.S.C. 3535(d)). 


39. Section 882.116(c) is revised to 
read as follows: 


§ 882.116 Responsibilities of the PHA. 


* * * * 


(c) Receipt and review of applications, 
determination of family eligibility for 
participation in accordance with HUD 
regulations (see Parts 812 and 813), and 
maintenance of a waiting list.in 
accordance with this part. The PHA is 
responsible for obtaining evidence of 
citizenship or eligible alien status from a 
Family, and for verifying the sources 
and amount of the Family's income and 
oiher information necessary for 
determining income eligibility.and the 
amount of the assistance payments. 


* * ~ * * 


§ 882.116 [Amended] 


40. Section-882.116(m) is amended by 
removing the semicolon at the end of the 
paragraph and adding in its place: 

“* * * and obtaining evidence. of 
citizenship or eligible alien status from 
the Family in accordance with Part 812 
of this chapter;”. 


41. Section 882.118(a)(1) is revised to 
read as follows: 


§ 882.118 Obligations of the Family. 


{a) . . * 

(1) Supply such certification, release, 
information or documentation as the 
PHA or HUD determine to be necessary, 
including submission of required 
evidence of citizenship or eligible alien 
status, and submissions required for an 
annual or interim reexamination of 
Family income and composition. 


* * * * 


42. Section 882.209 (a)(2), (a){7) and 
(m)(1)-are revised, and a new (k)(4) is 
added to read as follows: 

§ 882.209 Selection and participation. 

(a) ef 
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(2) The PHA shall determine whether 
an applicant for participation {i) 
qualifies as a Family, (ii) has satisfied 
the requirement for submission of 
evidence of citizenship or eligible alien 
status of Family members, and (iii) is 
income eligible. 

(7) The PHA shall maintain a waiting 
list of income eligible Families which 
have applied for participation in the 
PHA's Section 8 Certificate Program. 
The PHA shall not add a Family to the 
waiting list unless required evidence of 
citizenship or eligible alien status has 
been submitted to the PHA in 
accordance with § 812.5. The PHA shall 
select applicants for participation from 
the waiting list in accordance with 
policies and procedures (including any 
preferences) states in the administrative 
plan or equal opportunity plan. 

(k) ss * 

(4) The PHA shall not approve a 
Lease, and shall not execute a Contract, 
unless the Family has satisfied the 
requirements for submission of required 
evidence of citizenship or eligible alien 
status in accordance with § 812.5. 


* * + * . 


s* 


(m) 

(1) if a participant in the PHA’s 
Section 8 Housing Certificate Program 
notifies the PHA that the Family wants 
another Certificate so that the Family 
can move to another dwelling unit 
within the area in which the PHA has 
determined that the PHA is not legally 
barred from entering into Contracts, the 
PHA shall (unless the PHA determines 
that the Family has not submitted 
required evidence of'citizenship or 
eligible alien status, or determines it 
does not have sufficient funding for 
continued assistance for the Family, or 
is unable to get HUD approval if needed 
under § 813.105(c) to issue a Certificate 
to a Family that is not a Very Low- 
Income Family) either (i) issue another 
Certificate, or (ii) deny issuance of a 
Certificate in accordance with § 882.210. 


* ~ * * * 


43. Section 882.210 is amended by 
adding a new paragraph (e), to read as 
follows: 


§ 882.210 Grounds for denial or 
termination of assistance. 

(e) The Family's obligations as stated 
in § 882.118 include submission of 
required evidence of citizenship or 
eligible alien status. For a statement of 
circumstances in which the PHA is 
required to terminate housing assistance 
payments for the Family because of the 


Family's failure to submit evidence of 
citizenship or eligible alien status, see 
§ 812.7(b)(1). 


§ 882.212 [Amended] 
44. A new sentence is added at the 
end of § 882.212{a), to read as follows: 
(a)* * * At the time of the annual 
reexamination of family income and 
composition, the PHA shall require the 
family to submit evidence of citizenship 
or eligible alien status of Family 
members in accordance with § 812.5. 

45. A new sentence is added at the 
end of § 882.212{c), to read as follows: 

(c}* * * For provisions requiring 
termination of housing assistance 
payments because of failure to submit 
evidence of citizenship or eligible alien 
status, see § 812.7(b)(1). 

46. Section 882.514{a)(1) is revised to 
read as follows: 


§882.514 Family participation. 

(a) Initial Determination of Family 
Eligibility. (1) The PHA is responsible 
for receipt and review of applications, 
and determination of Family eligibility 
for participation in accordance with 
HUD regulations (see Parts 812 and 813). 
The PHA is responsible for obtaining 
evidence of citizenship or eligible alien 
status from a Family, and for verifying 
the sources and amount of the Family's 
income and other information necessary 
for determining income eligibility and 
the amount of the assistance payments. 


~ * . * * 


§8862.515 [Amended] 

47. Anew sentence is added at the 
end of Section 882.515(a), to read as 
follows: 

(a) * * * At the time of the annual 
reexamination of family income and 
composition, the owner shall require the 
family to submit evidence of citizenship 
or eligible alien status of family 
members in accordance with § 812.5. 

48, A new sentence is added at the 
end of § 882.515(c), to read as follows: 

(c)* * * For provisions requiring 
termination of assistance because of 
failure to submit evidence of citizenship 
or eligible alien status, see § 812.7(b)(1). 


PART 883—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM— 
STATE HOUSING AGENCIES 


49. The authority citation for Part 883 
continues to read as follows: 


Authority: Secs. 3, 5, and 8, United States 
Housing Act of 1937 (42 U.S.C. 1437a, 1437c, 
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1437f); sec. 7(d}, Dept. of H.U.D. Act (42 
U.S.C, 3535(d)). 

50. Section 883.605. is amended by 
adding a new paragraph (e) to read as 
follows: 


§882.605 Leasing to eligible families. 
* * * * * 


(e) Termination of Assistance for 
Failure to Submit Evidence of 
Citizenship or Eligible Alien Status. if 
an owner is subject to paragraphs (a) 
and (b) of this section, and if an assisted 
unit was leased with section 8 
assistance at any time, in accordance 
with HUD regulations then in effect, but 
the owner is required to terminate 
financial assistance in accordance with 
§ 812.7 (for failure to submit required 
evidence of citizenship or eligible alien 
status), after termination of Section 8 
assistance the owner may allow 
continued occupancy of the unit by the 
family without Section 6 assistance. The 
owner must make the unit available for 
occupancy by an eligible family when 
the original family vacates the unit. 


51. Section 883.702(b) is revised to 
read as follows: 


§883.702 Responsibilities of owner. 


* * * * * 


(b) Management and Maintenance. 
The owner is responsible for all 
management functions. These functions 
include selection of tenants, obtaining 
evidence of citizenship or eligible alien 
status from a family, reexamination of 
family incomes, collection of rents, 
termination of tenancy and eviction, and 
all repair and maintenance functions 
(including ordinary and extraordinary 
maintenance and replacement of capital 
items). All functions must be performed 
in compliance with Equal Opportunity 
requirements. 


* * * * * 


§883.704 [Amended] 


52. A new sentence is added at the 
end of § 883.704{(c)(1), to read as follows: 


* * 7 * . 


se 


(c) 

(1)* * * At the time of the annual 
reexamination of family income and 
composition, the owner shal! require the 
family to submit evidence of citizenship 
or eligible alien status of family 
members in accordance with § 812.5. 

53. A new sentence is added at the 
end of Section 883.704{c)(3) to read as 
follows: 

(c) se 

(3)* * * For provisions requiring 
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termination of assistance because of 
failure to submit evidence of citizenship 
or eligible alien status, see § 812.7(b)(2). 

54. Section 883.708(b)(3) is revised to 
read as follows: 


§ 883.708 Termination of tenancy and 
modification of lease. 


(b) + * 

(3) Material noncompliance. Material 
noncompliance with the lease includes: 
(i) One or more substantial violations of 
the lease, or (ii) repeated minor 
violations of the lease that disrupt the 
livability of the building, adversely 
affect the health or safety of any person 
or the right of any tenant to the quiet 
enjoyment of the leased premises and 
related facilities, interfere with the 
management of the building or have an 
adverse financial effect on the building 
or project. Failure of the family to timely 
submit all required information on 
family income and composition 
(including required evidence of 
citizenship or eligible alien status) will 
constitute a substantial violation of the 
lease. Nonpayment of rent or any other 
financial obligation due under the lease 
(including any portion thereof) beyond 
any grace period permitted under State 
law will constitute a substantial 
violation of the lease. The payment of 
rent or any other financial obligation 
due under the lease after the due date 
but within the grace period permitted 
under State law will constitute a minor 
violation. 


* * * * * 


PART 884—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM, 
NEW CONSTRUCTION SET-ASIDE 
FOR SECTION 515 RURAL RENTAL 
HOUSING PROJECTS 


53. The authority citation for Part 884 
continues to read as follows: 


Authority: Secs. 3, 5, and 8, United States 
Housing Act of 1937 (42 U.S.C. 1437a, 1437, 
14376); sec. 7(d), Dept. of HUD Act (42 U.S.C. 
3535(d)) 


55..Section 884.118(a)(3) and (a)(7) are 
revised to read as follows: 


§ 884.118 Responsibilities of the owner. 

{a) * * * 

(3) Performance of all management 
functions. These functions include 
taking of applications, determination of 
eligibility (that the applicant is a Family, 
is income-eligible for admission, and has 
submitted required evidence of 
citizenship or eligible alien status in 
accordance with Part.812), selection of 
applicants, determination of the amount 
of Tenant Rent in accordance with Part 
813, collection of rents. 


* * * * * 


(7) Reexamination-of Family income 
and composition, and redetermination, 
as appropriate, of the amount of Tenant 
Rent. and the amount of housing 
assistance payment in accordance with 
Part 813, and obtaining evidence of 
citizenship or eligible alienstatus from a 
Family at annual reexamination in 
accordance with Part 812. 


* * * * * 


§ 884.216 [Amended] 


56. A new sentence is added at the 
end of § 884.216 to read as follows: 

* * * Failure to submit evidence of 
citizenship or eligible alien status in 
accordance with Part 812 shall be 
grounds for termination of tenancy. 


§ 884.218 [Amended] 


57. A-new sentence is added at the 
end of § 884.218(a), to read as follows: 

(a)* * * At the time of the annual 
reexamination-of family income and 
composition, the owner shall require the 
Family to submit evidence of citizenship 
or eligible alien status of Family 
members in accordance with § 812.5. 


* * * . * 


§ 884.218 [Amended] 


58. A new sentence is added at the 
end of § 884.218(c), to read as follows: 


* * * * * 


(c) *.* * For provisions requiring 
termination of assistance because of 
failure to submit evidence of citizenship 
or eligible alien status, see § 812.7(b)(2). 


59. Section 884,223 is amended by 
adding, at the end of § 884.223, a new 
paragraph (e), to read as follows: 


§ 884.223 Leasing to eligible families. 


* 7 _* o * 


(e) Termination of Assistance for 
Failure to Submit Evidence of 
Citizenship or Eligible Alien Status. If 
an owner is subject to-_paragraphs (a) 
and (b) of this section, and if an assisted 
unit was leased at any time, in 
accordance with HUD regulations then 
in effect, but the owner is required to 
terminate housing assistance payments 
for the family in accordance with § 812.7 
(for failure to submit required evidence 
of citizenship or eligible alien status), 
the owner may allow continued 
occupancy of the unit by the family 
without Section 8 assistance. The owner 
must make the unit available for 
occupancy by an eligible family when 
the original family vacates-the unit. 
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PART 886—SECTION 8 HOUSING 
ASSISTANCE PAYMENTS 


Subpart A—Additional Assistance 
Program for Projects With HUD- 
Insured and HUD Held Mortgages 


60. The authority citation for Part 886 
continues to read as follows: 


Authority: Secs. 3, 5, and 8, United States 
Housing Act of 1937 (42 U.S.C..1437a, 1437c, 
and 1437f); sec. 7(d), Department of HUD Act 
(42 U.S.C. 3535(d)). 


. 61. Section 886.119 (a)(3) and (a)(7} are 
revised to read as follows: 


§ 886.119 Responsibilities of the owner. 

(a) *** 

(3) Performance of all'management 
functions. These functions include 
taking of applications, determination of 
eligibility (that the applicant is a Family, 
is income-eligible for admission, and has 
submitted required evidence of 
citizenship or eligible alien status in 
accordance with Part 812), selection of 
applicants, determination of the amount 
of Tenant Rent in accordance with Part 
813, collection of rent. 


* + * * * 


(7) Reexamination of Family income 
and composition, and redetermination, 
as appropriate, of the amount of Tenant 
Rent and the amount of housing 
assistance payment in accordance with 
Part 813; collection of rent, and 
obtaining evidence of citizenship or 
eligible alien status from a Family at 
annual reexamination in accordance 
with Part 812. 


* * * * 7 


62. Section 886.129 is amended by 
adding a new paragraph (e), to read as 
follows: 


§ 886.129 Leasing to eligibie families. 


* * * 


(e) Termination of Assistance for 
Failure to Submit Evidence of 
Citizenship or Eligible Alien Status. if 
an owner is subject to paragraphs (a) 
and (b) of this section, and if an assisted 
unit was leased with Section 8 
assistance at any time, in accordance 
with HUD regulations then in effect, but 
the owner is required to terminate 
housing assistance payments for the 
family in accordance with § 812.7 (for 
failure to submit required evidence of 
citizenship or eligible alien status), after 
termination of section 8 assistance the 
owner may allow continued occupancy 
of the unit by the family without section 
8 assistance. The owner must make the 
unit available for occupancy by an 
eligible family when the original family 
vacates the unit. : 








63. Section ee is revised to 
read as follows: 


§ 886.328 Termination of tenancy and 


modification of tease. 
> > . * * 
a= 


(3) Material noncompliance. Material 
noncompliance with the lease includes: 
(i) One or more substantial violations of 
the lease, or (ii) repeated minor 
violations of the lease that disrupt the 
livability of the building, adversely 
affect the health or safety of any person 
or the right of any tenant to the quiet 
enjoyment of the leased premises and 
related facilities, interfere with the 
management of the building or have an 
adverse financial effect on the building. 
Failure of the family to timely submit all 
required information on family income 
and compesition (including required 
evidence of citizenship or eligible alien 
status) will constitute a substantial 
violation of the lease. Nonpayment of 
rent or any other financial obligation 
due under the lease (including any 
portion thereof} beyond any grace 
period permitted under State law will 
constitute a substantial violation of the 
lease. The payment of rent or any other 
financial obligation due under the lease 
after the due date but within the grace 
period permitted under State law will 
constitute a minor violation. 


64. Section 886.329 is amended by 
adding a new paragraph (e), to read as 
follows: 


§ 886.329 Leasing to eligible families. 


* * 7 * * 


(e) Termination of Assistance for 
Failure to Submit Evidence of 
Citizenship or Eligible Alien Status. If 
an owner is subject to paragraphs (a) 
and (b) of this section, and if an assisted 
unit was leased with Section 8 
assistance at any time, in accordance 
with HUD regulations then in effect, but 
the owner is required to terminate 
housing assistance payments for the 
family in accordance with § 812.7 (for 
failure to submit required evidence of 
citizenship or eligible alien status), after 
termination of section 8 assistance the 
owner may allow continued occupancy 
of the unit by the family without section 
8 assistance. The owner must make the 
unit available for occupancy by an 
eligible family when the original family 
vacates the unit. 
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PART 912—DEFINITION OF FAMILY 
AND OTHER RELATED TERMS; 
OCCUPANCY BY SINGLE PERSONS 


65. The authority citation for Part 912 
is revised to read as follows: 


Authority: Sec. 3, U.S. Housing Act of 1937 
(42 U.S.C. 14372); sec. 7(d), Dept of H.U.D. 
Act (42 U.S.C. 3535(d)). Part 912 is also issued 
under sec. 214, Housing and Community 
Development Act of 1980, as amended by sec, 
329, Housing and Community Development 
Amendments of 1981 (42 U.S.C. 1436a). 


66. Section 912.1 is retitled and 
revised to read as follows: 


§912.1 Purpose and applicability. 

(a) This part: 

(1) defines the term Family and other 
related terms; 

(2) prescribes criteria and procedures 
for occupancy by Single Persons who 
are not otherwise eligible by reason of 
qualification as an Elderly Family or as 
a Displaced Person or as the remaining 
member of a tenant family, and 
incorporates the statutory 15 percent 
limitation on assistance for Single 
Persons; and 

(3) implements the statutory 
prohibition against making assistance 
under the U.S. Housing Act of 1937 
(“Act”) available for the benefit of 
ineligible aliens. 

(b) This part is applicable to: 

(1) Public Housing, including rental 
housing, the Turnkey II 
Homeownership Opportunity Program 
and other Public Housing 
homeownership programs, and Indian 
Housing (including the Mutual Help 
Homeownership Opportunity Program). 

(2) Leased Housing assisted under 
sections 10{c) or 23 of the Act as in 
effect before amendment by the Housing 
and Community Development Act of 
1974. 


67. Section § 912.2 is revised to read 
as follows: 


§912.2 Definitions. 

Act. The U.S. Housing Act of 1937. 

Assisted Dwelling Unit. A dwelling 
unit assisted under the programs 
covered by this Part (see § 912.1(b}). 

Citizen. A citizen of the United States. 

Current Participant. A Family for 
which an assisted lease was entered 
into for a lease term beginning before 
July 30, 1986. 

Disabled person. A person who is 
under a disability as defined in section 
223 of the Social Security Act or in 
section 102 of the Developmental 
Disabilities Services and Facilities 
Construction Amendments of 1970. 

Displaced person. A person displaced 
by governmental action, or a person 
whose dwelling has been extensively 


damaged or destroyed as a result of a 
disaster declared or otherwise formally 
recognized pursuant to Federal disaster 
relief laws. 

Elderly family. A Family whose head 
or spouse or whose sole member js at 
least sixty-two years of age, ora 
Disabled Person as defined in this 
section or a Handicapped Person as 
defined in this section. An Elderly 
Family may include two or more elderly, 
Disabled or Handicapped Persons living 
together, or one or more such persons 
living with another person who is 
determined to be essential to his or her 
care and well being. ) 

Eligible alien. An alien who is a 


. resident of the United States and is one 


of the following: 

(1) An alien lawfully admitted for 
permanent residence as an immigrant as 
defined by sections 101(a)(15) and 
101(a)(20) of the Immigration and 
Nationality Act (8 U.S.C. 1101(a){15} and 
1101(a)(20)); 

(2) An alien who entered the United 
States before June 30, 1948, or such later 
date as enacted by law, has 
continuously maintained residence in 
the United States since then, and is not 
ineligible for citizenship, but who is 
deemed to be lawfully admitted for 
permanent residence as a result of an 
excercise of discretion by the Attorney 
General under section 249 of the 
Immigration and Nationality Act [8 
U.S.C. 1259); 

(3) An alien who is lawfully present in 
the United States pursuant to an 
admission under section 207 of the 
Immigration and Nationality Act (8 
U.S.C, 1157) or pursuant to the granting 
of asylum (which has not been 
terminated) under section 208 of such 
Act (8 U.S.C. 1158); 

(4) An alien who is lawfully present in 
the United States as a result of being 
granted conditional entry under section 
203{a)}(7) of the Immigration and 
Nationality Act (8 U.S.C. 1153(a){7) 
before April 1, 1980, because of 
persecution or fear of persecution on 
account of race, religion, or political 
opinion or because of being uprooted by 
castastrophic natural calamity; 

(5) An alien'who is lawfully present in 
the United States as a result of an 
exercise of discretion by the Attorney 
General for emergent reasons or reasons 
deemed strictly in the public interest 
under section 212(d)(5) of the 
Immigration and Nationality Act [8 
U.S.C. 1182(d)(5)); or 

(6) An alien who is lawfully present in 
the United States as a result of the 
Attorney General's withholding 
deportation under section 243(h) of the 


Federal Register :/. Vol. 51, No. 62 /’ Tuesday, April “1; 1986 / Rules-and Regulations 


Immigration and Nationality Act (8 
U.S.C. 1253(h)). 

Evidence of citizenship or eligible 
alien status (“evidence”). The 
documents which must be submitted in 
accordance with § 912.5 to show 
citizenship or eligible alien status or 
occupants.of an assisted dwelling unit. 
The evidence consists of both: 

(1) The documents described in 
paragraphs (b) and (c) of § 912.5, and 

(2) A verification consent form. 

Family. “Family” includes but is.net 
limited to (1) an Elderly Family or Single 
Person as defined in this Part, (2) the: 
remaining member of a tenant family, 
and (3) a Displaced Person. 

Handicapped person. A person having 
a physical or mental impairment which 
(1) is expected to be of long continued 
and indefinite duration, (2) substantially 
impedes his or her ability to live 
independently, and (3) is of such a 
nature that such ability could be 
improved by more suitable housing 
conditions. 

HUD. The U.S. Department of Housing 
and Urban Development. 

Initial Implementation Period. The 90 
day period beginning on July 30, 1986. 

Single person. A person living alone 
or intending to live alone and who does 
not qualify as an Elderly ora Displaced 
Person as defined in this part, or as the 
remaining member of a tenant family. 

Verification consent form. A written 
agreement by a Family, in the form 
prescribed by HUD, that: 

(a) Any evidence submitted by the 
Family to the PHA may be released to 
HUD. 

(b) Such evidence may also be 
released by the PHA to a party other 
than HUD for the following purposes: 
verification of citizenship or eligible 
alien status, enforcement of restrictions 
on the availability of assistance because 
of such status, or investigation or 
prosecution of fraud in connection with 
any Federal housing assistance program. 

(c) HUD may release the evidence or 
other information to any Federal, State 
or local government agency (including 
the Social Security Administration and 
the Immigration and Naturalization 
Service) for the following purposes: 
verification of citizenship or eligible 
alien status, enforcement of restrictions 
on the availability of assistance because 
of such status, investigation or 
prosecution of fraud in connection with 
any Federal housing assistance program, 
or other purposes connected with 
administration of HUD programs: 

(d) Any Federal, State or local 
government agency may release to HUD, 
or to the PHA, any information which 
HUD or the PHA determines to be 
necessary for verification of citizenship 


oreligible alien status, or enforcement 
of restrictions on availability. of 
financial assistance because of such 
status: 

68. Sections 912.5 through 912.7 are 
added as follows: 


§912.5 Evidence of citizenship or eligible 
alien status. 

(a) Requirement for submission of 
evidence. (1) Evidence of citizenship or 
eligible alien status shall be submitted 


. in accordance with this section by each 


Family applying for admission to an 
assisted dwelling unit, and by each 
Family residing in an assisted dwelling 
unit. 

(2) The required evidence of 
citizenship or eligible alien status shall 
be submitted by. the Family for the 
Family head and spouse regardless of 
age, and for all other persons 18 years of 
age or older. The evidence shall be 
submitted for each Family member who 
is or will be an occupant of the assisted 
dwelling unit. 

(3) The verification consent form shall 
be signed by each person for whom the 
information is submitted. Failure to 
submit required evidence of citizenship 
or eligible alien status shall result in 
denial or termination of assistance in 
accordance with § 912.7. 

(4)(i) The required evidence shall-be 
submitted by the Family to the PHA. 
The PHA is responsible for 
administering the restrictions on 
providing assistance to ineligible aliens, 
and shall exercise this responsibility in 
accordance with HUD requirements. 

(ii) The PHA is not required to assist 
the Family in obtaining the evidence to 
be submitted, and is not required to 
determine the validity or authenticity of 
evidence submitted. If the PHA suspects 
that a document submitted is not valid 
or authentic, or suspects , 
misrepresentation, the PHA shall inform 
HUD. 

(5){i)(A)(2) A Family shall (except as 
provided in § 912.5(a)(5)(i)(B), which 
concerns continuous assisted occupancy 
by a citizen) submit the required 
evidence of citizenship or eligible alien 
status at each annual reexamination. 

(2) In the case of a Current 
Participant, the Family shall (except as 
provided in § 912.5(a)(5)(i)(B)) submit 
the required evidence at the first annual 
reexamination effective after the end of 
the Initial Implementation Period, and at 
each subsequent annual reexamination. 
(See provisions concerning notice to a 
Current-Participant at § 912.6(b).) 

(B) Submission of evidence that an 
occupant of the assisted dwelling unit is 
a citizen is only required one time 
during continuous assisted occupancy 
by the citizen. 
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(ii)(A) The Family shall request PHA 
approval for occupancy of the dwelling 
unit by any-additional person for whom 
submission of evidence of citizenship or 
eligible alien status is required. The 
PHA shall not approve occupancy by 
the additional person until the evidence 
has been submitted. 

(B) In thé case of a Current 
Participant, ‘§ 912.5(a)(5)(ii)(A) is not 
applicable before the effective date of 
the first reexamination at which the 
Family is required to. submit evidence of 
citizenship or eligible alien status 
pursuant to § 912.5{a)(5)(i)(A)(2). 

(iii) When a member of the household 
(other than the head of household or 
spouse) reaches age of 18, evidence of ° 
the person's citizenship or eligible alien 
status must be submitted at the next 
annual reexamination. 

(6) The requirement to submit 
evidence of citizenship or eligible alien 
status under this section shall not apply 
to a homebuyer under the © 
Homeownership Opportunity Agreement 
or Mutual Help and’ Occupancy 
Agreement entered into before July 30, 
1986, : 

(b) Citizenship status. (1) The original 
or a certified copy of one of the 
following documents shall be submitted 
to support a claim of citizenship status: 

(i) U.S. Passport, 

(ii) Birth Certificate, 

(iii) Consular Report of Birth, 

(iv) Naturalization Certificate (original 
only), 

(v) Certificate of Citizenship (original 
only), 

(vi) U.S. Citizenship Identification 
Card (INS form I-197), 

(vii) Baptismal or other religious 
certificate which provides evidence of 
birth in the United States and was 
created within one year of birth, 

(viii) A document issued by the 
Bureau of Indian Affairs and which 
indicates membership in a federally - 
recognized tribe, or 

(ix) Any other document designated 
by HUD. 

(2) If none of the above documents 
can be obtained, and a person claiming 
to be a U.S. citizen provides a 
reasonable explanation of inability. to 
obtain the document, a signed statement 
froma third party may be submitted. 
The third party must produce one of the 
above documents to evidence that the 
third party is a citizen, and must state 
under penalty of perjury that the person 
for whom the document.is not available 
is a citizen, and:the basis of this 
statement. 

(c) Eligible.alien status, (1) The 
original of one of the following 
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documents shall be submitted to support 
a claim of eligible alien status: 

(i) Form i-151, Alien Registration 
Receipt Card (for permanent resident 
aliens); 

(ii) Form 1-551, Alien Registration 
Receipt Card (for permanent resident 
aliens); 

(iii) Form 1-181B, Processed for 1-551, 
Temporary Evidence of Lawful 
Admission for Permanent Residence {for 
permanent resident aliens); 

(iv) Passport stamped “processed for 
I-551, temporary evidence of lawful 
admission for permanent residence” (for 
permanent resident aliens); 

(v) Form AR-3a, Alien Registration 
Receipt Card (Issued during 1941-1949 
for permanent resident aliens); 

(vi) Form I-94, Arrival-Departure 
Record (Annotated either “Section 207” 
or “Refugee,” or “Section 208” or 
“Asylum”); 

(vii) Form I-94, Arrival-Departure 
Record—Parole Edition (Annotated 
“Section 212{d}{5),”" or “Conditional 
Entry” or “Section 203{a)(7)"); 

(viii) Form I-94, Arrival-Departure 
Record (Annotated “Section 243(h)"); or 
(ix) Any other document designated 

by HUD. 

(2) A third party's statement or 
certification is not acceptable evidence 
of eligible alien status, and may not be 
submitted in lieu of the requirement to 
submit the documents listed in 
paragraph {c)(1) of this section. 

(3) The following documents are not 
acceptable evidence of eligible alien 
status: 

(i) Form I-94, Arrival-Departure 
Record: Annotated with any codes “A” 
through “L” for Non-Immigrants (for 
temporary resident aliens); 

(ii) Form I-95A, Crewman’s Landing 
Permits (for alien visitors); 

(iii) Form 1-144, Mexican Border 
Visitors Permit; 

(iv) Form I-186, Nonresident Alien 
Mexican Border Crossing Card; 

(v) Form I-185, Nonresident Alien 
Canadian Border Crossing Card; 

(vi) Unnumbered form, Nonresident 
Alien Canadian Border Crossing 
Identification Card; or 

(vii) Any Foreign issued Visa. 

(d) Retention of evidence. A 
photecopy of each document (or the 
original if released by the person 
submitting the document), and a signed 
verification consent form, shall be 
retained by the PHA. However, a 
photocopy need not be made or retained 
of any document bearing an identifying 
serial number if a record of such serial 
number and other necessary identifying 
information is made and retained in 
such manner as shall be prescribed by 
the Department. 


(e} Disclosure of evidence. Evidence 
of citizenship or eligible alien status 
submitted to the PHA by the Family 
shall be deemed to have been submitted 
in confidence. However, the evidence 
may be released by the PHA to HUD. 
The evidence may also be released by 
the PHA to a party other than HUD for 
these purposes: 

(1) Verification of citizenship or 
eligible alien status, 

(2) Enforcement of restrictions on the 
availability of assistance because of 
such status, or 

(3) The investigation or prosecution of 
fraud in connection with any Federal 
housing assistance program. 


(Information collection requirements in 
paragraph {a}{1) approved by the Office of 
Management and Budget under OMB control 
number 2577-0083) 


§912.6 Notice to Applicants and Tenants. 


(a) Notice to Applicant. Before 
admission of an applicant, the PHA 
shall give notice to the applicant that the 
applicant must submit evidence of 
citizenship or eligible alien status. An 
applicant may not be admitted unless 
the evidence has been submitted. See 
§ 912.7{a). 

(b) Notice to Current Participant. The 
PHA shall notify a Current Participant 
of the requirement to submit evidence of 
citizenship or eligible alien status no 
later than 75 days before the effective 
date of the first annual reexamination at 
which the Family is required (under 
§ 912.5{a)(5){i){A)(2)) to submit such 
evidence. 

(c) Form of Notice. A notice under this 
section of the requirement to submit 
evidence of citizenship or eligible alien 
status shall describe the evidence that 
must be submitted, and shall state when 
the evidence must be submitted. The 
notice shall be given in accordance with 
HUD requirements, and shall be ina 
form prescribed by HUD, or complying 
with HUD requirements. 


§912.7 Denial or termination of 
assistance. 

(a) Denial of Assistance. (1) The PHA 
shall not take any of the following 
actions unless required evidence of 
citizenship or eligible alien status has 
been submitted to the PHA in 
accordance with § 912.5: 

{i) Admit an applicant, 

(ii) Enter into a lease for an assisted 
dwelling unit (including entering into a 
lease extension or lease renewal for a 
family residing in an assisted dwelling 
unit), 

(iii) Approve any additional person 
for occupancy of a assisted dwelling 
unit, or 


(iv) Enter into a Turnkey III or Mutual 
Help homeownership opportunity 
agreement, or into any other new 
contractual commitment for public 
housing homeownership assistance. 

(2)(i) With respect to a participant, the 
PHA may take actions described in 
paragraph (a)(1) (ii) or (iii) of this section 
although the Family has not yet 
submitted required evidence of 
citizenship or eligible alien status for a 
Family member to the PHA in 
accordance with § 912.5 if: 

(A) The Family certifies that any 
person for whom required evidence has 
not been submitted by the Family is a 
citizen or eligible alien, but shows that 
the Family is temporarily unable to 
obtain evidence to support a claim of 
citizenship status (under § 912.5(b) (1) or 
(2)), or a claim of eligible alien status 
(under § 912.5{c)), and needs additional 
time to obtain and submit the evidence, 

(B) The Family promises to make 
prompt and diligent efforts to obtain the 
evidence, and 

(C) the PHA decides, in the PHA’s 
administrative discretion, to grant an 
extension of time for the Family to 
submit the evidence: 

{ii) An extension under paragraph 
(d)(2){i) shall be for a specific period 
needed to obtain the evidence. Where 
the Family is required {under § 912.5) to 
submit the evidence at an annual 
reexamination, any extension or 
extensions granted by the PHA shall not 
allow submission of the evidence 
beyond ninety days after the effective 
date of the reexamination. Where the 
Family is required (under § 912.5) to 
request the PHA's approval for 
occupancy of the dwelling unit by an 
additional person, any extension or 
extensions granted by the PHA shall not 
allow submission of the evidence 
beyond ninety days after occupancy by 
the additional person. 

(iii) The PHA’s decision to grant an 
extension of the time for the Family to 
submit the evidence, and the PHA's 
determination of the length of the 
extension, shall be made in accordance 
with HUD requirements, and after 
considering the facts and circumstances 
of the individual case. The Family shall 
not have any right to an extension, and 
the PHA may revoke an extension. The 
PHA may only continue an extension if 
the Family is making diligent efforts to 
obtain the evidence, and if there is a 
rea;« nable likelihood that the Family 
will be able to submit the evidence 
during the extension. If the Family has 
not submitted the evidence by the end of 
the extension, the PHA shall promptly 
take action in accordance with 
§ 912.7(b) to terminate the tenancy and 
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evict the Family. The PHA’s decision to 
grant an extension shall be in writing, 
and shall state the reasons for the PHA 
determination. The PHA shall provide 
information required by HUD 
concerning the PHA’s policy and 
practice regarding extensions. 

(3) During the Initial Implementation 
Period, an applicant shall not lose its 
position on the PHA’s waiting list 
because of the applicant's failure to 
submit required evidence. ; 

(b) Termination of Tenancy. (1) Upon 
. the occurrence of any of the following 
events, the PHA shall initiate promptly, 
and shall diligently pursue, action in 
accordance with Part 966 to terminate 
the tenancy, and to evict the Family by 
judicial action pursuant to State and 
local law: 

(i) If evidence of citizenship or eligible 
_ alien status is not submitted by the 
family at reexamination when required, 

(ii) If the Family fails to obtain PHA 
approval in accordance with 
§ 912.5(a)(5)(ii) for occupancy of the 
dwelling unit by an additional person 
for whom submission of evidence of 
citizenship or alien status is required, or 

(iii) If the PHA has admitted a Family, 
but the PHA is subsequently informed 
by HUD, or otherwise learns, that 
documents used to evidence citizenship 
or eligible alien status were fraudulently 
obtained or submitted, or are otherwise 
not valid or authentic evidence of such 
status. 

(2) In the cases described in 
paragraphs (b)(1) (i) and (ii) of this 
section, the PHA is not required to take 
action to terminate the tenancy and 
evict the Family if: 


(i) any person for whom required 
evidence has not been submitted by the 
Family has moved from the assisted 
dwelling unit, or 

(ii)(A) the Family certifies that any 
person for whom required evidence has 
not been submitted by the Family is a 
citizen or eligible alien, but shows that 
the Family is unable to obtain evidence 
to support a claim of citizenship status 
(under § 912.5(b) (1) or (2)), or a claim of 
eligible alien status (under § 912.5(c)), 
and needs additional time to obtain and 
submit the evidence, 

(B) The Family promises to make 
prompt and diligent efforts to obtain the 
evidence, and 

(C) The PHA decides, in the PHA’s 
administrative discretion, to grant an 
extension of time for the Family to 
submit the evidence. 

(3) An extension under paragraph 
(b)(2)(ii) shall be for a specific period 
needed to obtain the evidence. Where 
the Family is required (under § 912.5) to 
submit the evidence at an annual 
reexamination, any extension or 
extensions granted by the PHA shall not 
allow submission of the evidence 
beyond ninety days after the effective 
date of the reexamination. Where the 
Family is required (under § 912.5) to 
request the PHA's approval for 
occupancy of the dwelling unit by an 
additional person, any extension or 
extensions granted by the PHA shall not 
allow submission of the evidence 
beyond ninety days after occupancy by 
the additional person. 

(4) The PHA’s decision to grant an 
extension of the time for the Family to 
submit the evidence, and the PHA’s 
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determination of the length of the 
extension, shall be made in accordance 
with HUD requirements, and after 
considering the facts and circumstances 
of the individual case. The Family shall 
not have any right to an extension of 
time to submit the evidence, and the 
PHA may revoke an extension. The PHA 
may only continue an extension if the 
Family is making diligent efforts to 
obtain the evidence, and if there is a 
reasonable likelihood that the Family 
will be able to submit the evidence 
during the extension. If the Family has 
not submitted the evidence by the end of 
the extension, the PHA shall promptly 
take action in accordance with 

§ 912.7(b)(1) to terminate the tenancy 
and evict the Family in accordance with 
HUD requirements, The PHA’s decision 
to grant an extension shall be in writing 
and shall state the reasons for the PHA 
determination. The PHA shall provide 
information requried by HUD 
concerning the PHA’s policy and 
practice regarding extensions. 

(5) The PHA may halt action to 
terminate tenancy and evict the Family 
if: 

(i) All required evidence has been 
submitted by the Family to the PHA, 
and 

(ii) Continuation of assistance is 
authorized in accordance with HUD 
requirements. 

Dated: March 12, 1986. 

Samuel R. Pierce, Jr., 

Secretary. 

[FR Doc. 86-7050 Filed 3-31-86; 8:45 am] 
BILLING CODE 4210-32-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Health Care Financing Administration 
[BERC-333-FN] 


Medicare Program; Hospital-Based 
Skilled Nursing Facility Cost Limits 


Effective for Cost Reporting Periods 
Beginning October 1, 1982, and July 1, 
1984. : 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Final notice. 


summary: This schedule of limits 
revises the single Medicare 
reimbursement limit that was published 
in the Federal Register (47 FR 42894) on 
September 29, 1982 insofar as that notice 
applied to hospital-based skilled nursing 
facility (SNF) inpatient routine service 
costs. Freestanding SNF cost limits are 
not affected by this notice. 


EFFECTIVE DATES: Under this notice 
different cost limit schedules apply to 
hospital-based SNFs for cost reporting 
periods beginning on or after October 1, 
1982 and before July 1, 1984, and for cost 
reporting periods beginning on or after 
July 1, 1984. 

FOR FURTHER INFORMATION CONTACT: 
Steve Kirsh (301) 594-9465. 


SUPPLEMENTARY INFORMATION: 


‘1. Background 

Section 1861(v)(1) of the Social 
Security Act (the Act) authorizes the 
Secretary to set limits on allowable 
costs incurred by a provider of services 
that will be reimbursed under Medicare. 
These limits are based on estimates of 
the costs necessary for the efficient 
delivery of needed health services. 
Implementing regulations appear at 42 
CFR 405.460. 

Under this authority, we published in 
the Federal Register (47 FR 42894) on 
September 29, 1982, a schedule of limits 
applicable to cost reporting periods 
beginning on or after October 1, 1982. 
That schedule consists of a single set of 
cost limits for hospital-based and 
freestanding SNFs, as required by 
section 102 of the Tax Equity and Fiscal 
Responsibility Act of 1982 (Pub. L. 97- 
248). Section 102 added section 
1861(v)(1)(E){i) to the Act, which 
eliminated separate limits for hospital- 
based and freestanding SNFs for cost 
reporting periods beginning on or after 
October 1, 1982. Subsequently, section 
605 of the Social Security Amendments 
of 1983 (Pub. L. 98-21, enacted on April 
20, 1983) placed a one-year moratorium 
on the application of section 102 (that is, 
the single limits). 


Il. Deficit Reduction Act of 1984 


Section 2319 of the Deficit Reduction 
Act of 1984 (Pub. L. 98-369), enacted on 
July 18, 1984, revised sections 
1861(v)(1)(E) and (v)(7) of the Act and 
added a new section 1888 to the Act. 
This legislation provides new authority 
for the payment of routine service costs 
to SNFs and requires that separate 
limits apply to hospital-based and 
freestanding SNFs. Section 2319 of Pub. 
L. 98-369 also provides that, for cost 
reporting periods beginning on or after 
October 1, 1982 and before July 1, 1984, 
the cost limits for routine services for 
urban and_rural hospital-based SNFs 
must be 112 percent of the mean of the 
respective routine costs for urban and 
rural hospital-based skilled nursing 
facilities. 

Prior to the September 29, 1982 
schedule of single limits (required by 
Pub. L. 97-248), we published separate 
schedules. Under these schedules, the 
SNF cost limits for inpatient routine 
services were calculated at 112 percent 
of the mean of the routine costs for 
freestanding and hospital-based SNFs, 
respectively. Further, the routine costs 
considered for each comparison group 
were the routine costs attributable to the 
particular group, and these costs were 
divided between labor-related costs and 
nonlabor costs in urban and rural 
standard metropolitan statistical areas 
(SMSAs) (and New England County 
Metropolitan Areas (NECMAs)) as 
defined by the Bureau of Labor 
Statistics (BLS). The comparison groups 
were as follows: 
¢ Hospital-based SNFs—SMSA (urban) 
¢. Hospital-based SNFs—Non-SMSA 

(rural) 
¢ Freestanding SNFs—SMSA (urban) 

e Freestanding SNFs—Non-SMSA 
(rural) 

Section 2319 of Pub. L. 98-369 also 
provides that for cost reporting periods 
beginning on or after July 1, 1984— 

* Separate cost limits for hospital-based 
and freestanding SNFs must continue; 
Cost limits for freestanding SNFs must 
continue to be 112 percent of the mean 
freestanding inpatient routine service 
costs for SNFs in both urban and rural 
areas; 

Cost limits for hospital-based SNFs 

must be set at the appropriate 

freestanding limit plus 50 percent of 
the difference between the 
freestanding limit and 112 percent of 
mean hospital-based inpatient routine 
service costs for both urban and rural 

SNFs; and 

Cost differences between hospital- 

based and freestanding SNFs 

attributable to excess overhead 
allocations resulting from Medicare 
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reimbursement principles are to be 

recognized as an add-on to the cost 

limit for hospital-based SNFs, as 
determined by the Secretary. 

On November 22, 1985, we issued a 
proposed schedule of limits for public 
comment (50 FR 48313). This notice 
implements the changes for hospital- 
based SNF cost limits mandated by 
section 2319 of Pub. L. 98-369 for cost 
reporting periods beginning on or after 
October 1, 1982. The freestanding SNF 
cost limits remain the same as those 
published in the September 29, 1982 cost 
limits notice. 


Ill. Tables and Appendices 


This notice contains the following 
tables and appendices which are 
presented after section X. below: 


Cost Reporting Periods Beginning on or 
After October 1, 1982 and before July 1, 
1984 


Table A-I—Hospital-based SNF Group 
Limits 

Table A-II—Wage Index for Urban 
Areas . 

Table A-II]—Wage Index for Rural 
Areas 

Table A-IV—Cost Reporting Year 
Adjustment Factors 

Appendix A-I—Derivation of Market 
Basket Index for SNF Routine Service 
Costs. 

Appendix A-II—SMSA/NECMA 
Constituent Counties 


Cost Reporting Periods Beginning on or 
After July 1, 1984 


Table B-I—Hospital-based SNF Group 
Limits 

Table B-II]—Wage Index for Urban 
Areas 

Table B-III—Wage Index for Rural 
Areas 

Table B-IV—Cost Reporting Year 
Adjustment Factors 

Appendix B-I—Derivation of Market 
Basket Index for SNF Routine Service 
Costs. 


IV. Hospital-Based SNF Limits—Major 
Provisions 


In this notice, there are two revised 
schedules of cost limits for hospital 
based SNFs, One schedule applies to 
cost reporting periods beginning on or 
after October 1, 1982 and before July 1, 
1984 (see table A-I). The other applies to 
cost reporting periods beginning on or 
after July 1, 1984 (see table B-I). These 
revised schedules of limits provide for 
the following: 


A. Excluded Costs 


For hospital-based SNFs, we are 
adjusting the limits on SNF per diem 
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inpatient routine services costs by 
excluding capital-related costs (see 
section IX. Methodology for Determining 
Per Diem Routine Service Cgst Limit). 
We are also adjusting inpatient routine 
service costs in the data. base to reflect 
the elimination of the inpatient routine 
nursing salary costs differential (see 
section V. Summary of Changes in 
Methodology). 


B. Urban/Rural Location 


We are using a classification system 
based on whether a SNF is located 
within an SMSA or metropolitan 
statistical area (MSA) (see section V.). 


C. Data 


We are using actual SNF routine 
service per diem cost data from 
Medicare cost reports to derive the 
limits (see section IX.). 


D. Market Basket 


We are using a market basket index 
that we developed to reflect changes in 
the prices of goods and services 
purchased by SNFs (see sections V. and 
VI. Summary of Retained Methodology; 
Appendix A-I for cost reporting periods 
beginning on or after October 1, 1982 
and before July 1, 1984; and Appendix 
B-I for cost reporting periods beginning 
on or after July 1, 1984). 


E. Wage Index 


We are including a wage index for 
cost reporting periods beginning on or 
after October 1, 1982 and before July 1, 
1984 (see Tables A-II and A-III) and an 
updated wage index for cost reporting 
periods beginning on or after July 1, 1984 
(see Tables B=II and B-IIl). (See sections 
V. and VI. for discussions of the wage 
index.) 


F. Cost of Living Adjustment 


We are including a cost of living 
adjustment to the nonlabor component 
of the limits for SNFs located in Alaska, 
Hawaii, Puerto Rico and the Virgin 
Islands (See section VI.). 


G. Computation of the Limits 


For cost reporting periods beginning 
on or after October 1, 1982 and before 
July 1, 1984, we are setting the hospital- 
based SNF limits at 112 percent of the 
mean per diem routine service costs of 
each hospital-based group (that is, 
urban or rural). 

Separate limits for hospital-based and 
freestanding SNFs continue for cost 
reporting periods beginning on 6F alter 
July 1, 1984. The separate limit for 
freestanding SNFs in urban and rural 
areas continues to be 112 percent of the 


mean per diem routine service costs of 
urban and rural freestanding facilities, 
respectively. However, we are setting 
limits for urban and rural hospital-based 
SNFs at the appropriate limit applicable 
to freestanding facilities plus 50 percent 
of the difference between the limit for 
freestanding facilities and 112 percent of 
the mean per diem routine service costs 
for hospital-based facilities. We also 
provide for an amount for hospital- 
based SNFs to which we refer as the 
administrative and general (A&G) “add- 
on”, as described in section V. below. 
The add-on adjustment is specifically 
related to the allocation of costs in. the 
A&G cost center. 


H. Schedule of Limits 


Based on the methodology described 
above, we developed a revised schedule 
of per diem dollar limits (see Tables A-I 
and B-I). 


V. Summary of Changes in Methodology 


The revised schedules of limits 
incorporate the following changes in the 
methodology used to determine the cost 
limits (that is, changes from the previous 
methodology applicable to cost 
reporting periods beginning on or after 
October 1; 1981 and before October 1, 
1982): 


A. Changes Applicable to Cost 
Reporting Periods Beginning on or After 
October 1, 1982 and Before July 1, 1984 


1, Statutory Change. We are using 
separate schedules of limits for hospital- 
based and freestanding SNFs and the 
SNFs are paid on the basis of the policy 
for calculating limits for reimbursement 
that was in effect prior to the passage of 
Pub. L. 98-369. 

Under this system, the limits for 
freestanding facilities are set at 112 
percent of the mean per diem routine 
service costs for freestanding urban and 
rural facilities, respectively. Similarly, 
the limits for hospital-based facilities 
are set at 112 percent of the mean per 
diem routine service costs for urban and 
rural hospital-based facilities, 
respectively. 

2. Elimination of inpatient routine 
nursing salary cost differential. In the 
past, we recognize a per diem rate 
above the facility's average costs for all 
patients for inpatient routine nursing 
care furnished to aged Medicare 
patients. (The differential was also 
applied to pediatric and maternity 
patients, who also are assumed to 
require a greater amount of routine 
nursing services than other patients.) 
This was called the “nursing salary cost 
differential”. The differential was not an 
add-on to the total routine nursing 
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salary costs incurred by a provider, but 
rather a reallocation of the actual 
routine nursing salary costs between 
aged, pediatric, and maternity patients 
and all other classes of patients: It 
presumed that, on the average, aged 
pediatric and maternity patients receive 
more routine nursing services than do 
other patients. 

The effect of the nursing differential 
was that the Medicare program 
recognized a higher than average routine 
per diem cost for aged, pediatric, and 
maternity patients and a lower than 
average per diem cost for all other 
classes of patients. (Disabled Medicare 
beneficiaries are counted in the “‘all 
other” category unless they are also 
pediatric or maternity patients, and the 
lower than average per diem is 
applicable to that class of patient.) 

The total impact of the differential on 
a particular facility's Medicare 
reimbursement varied, depending.on the 
provider's patient mix. If all of the 
provider's patients were aged, pediatric, 
and maternity, no differential was 
applicable. 


We recognized a nursing salary 
differential equal to 8.5 percent of the 
provider's average per diem nursing 
salary for SNFs. In response to evidence 
indicating that the differential was not 
warranted, Congress enacted section 
103 of Pub. L. 97-248 which amended 
section 1861(v)}(1) of the Act to state that 
“regulations may not provide for any 
inpatient routine salary cost differential 
as a reimbursable cost for hospitals and 
skilled nursing facilities.” According to 
its terms, section 103 is effective for all 
cost reporting periods subject to the cost 
limits provided in this notice. Therefore, 
the limits properly do not recognize any 
nursing salary cost differential. 

Section 103 has also necessitated an 
adjustment of the cost limits because all 
of our current cost report data 
incorporates the inpatient routine 
nursing salary differential in Medicare 
costs. We are adjusting the SNF data to 
exclude the differential and the cost 
limits in this notice reflect this 
adjustment. Because the majority of 
days of care in a SNF are aged days, the 
effect of the adjustment on the limit is 
not significant. 


3. Use of combined wage index. We 
are changing the methodology used to 
compute the limits to include a 
combined wage index. This change is 
purely technical and, as discussed 
further below, has no effect on the 
amount of the limit for any SNF. 

In developing and applying the 1979, 
1980, and 1981 cost limit schedules, we 
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used a hospital wage index te account 
for differences in the level of labor- 
related costs among the areas in which 
SNFs are lecated. To develop this wage 
index, we first calculated the national 
average wage for hospital workers in 
urban (SMSA or NECMA) areas, and a 
separate national average wage for 
hospital workers in nonurban (that is, 
non-SMSA and non-NECMA) areas. We 
then divided the average wage for each 
urban and nonurban area by the 
appropriate national average (urban and 
nonurban). This calculation resulted in a 
separate index value for each urban 
area that reflected the wage level for 
that area relative to the national 
average of all urban areas. The 
calculation also resulted in an index 
value for each nonurban area that 
reflected the wage level for that area 
relative to the national average for all 
nonurban areas. We call this type of 
index, which relates the average wage 
for each individual area to separate 
urban or nonurban nati¢fial averages, a 
“split” index. 


Because the wage index we used to 
calculate the September 30, 1981, limits 
is a split index, there are some cases in 
which the index value for an urban area 
is lower than the valve for an adjacent 
nonurban area. The use of the split 
index has caused concern and confusion 
among SNFs in urban areas. To avoid 
further confusion on this point, we have, 
in developing the hospital-based SNF 
limits in this notice, used a “combined” 
wage index that relates the average area 
wages for both urban and nonurban 
areas to a single national average wage 
for all areas. Although the change from.a 
split to a combined wage index has no 
effect on either the accuracy or the 
dollar amount of any SNF’s limit, we 
believe use of a combined index will 
permit direct comparison of the index 
values for urban and rural, and thus 
make it easier for SNFs to understand 
how the wage index values for their 
areas were computed. The following 
example demonstrates that the final 
result using a split wage index, is 
identical. 


Example 


(1) Split Wage Index = .8824. Labor share 
= $44.33. Labor deflated costs: $44.33 divided 
by .8824 = $50.24. Mean labor deflated costs 
= $45.85. Area labor share limit: $45.85 times 
8824 = $40.46. 

(2) Cambined Wage Index = 9894. Labor 
share = $44.33. Labor deflated costs: $44.33 
divided by .9894 = $44.80. Mean labor 
deflated costs = $40.89. Area labor share 
limit: $40.89 times .9894 = $40.46. 


The following hypothetical sample 
array is the source of the data used in 
this example. The split and combined 
wage index used in the hypothetical 
sample array were derived as shown 

ow. 


HYPOTHETICAL SAMPLE 


6,375 


Urban or rural national average monthly 
hospital wage equals total urban or rural 
average monthly hospital wage divided 
by number urban or rural areas equals— 


6375 
——— = $1,275 
5 
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Combined national average monthly hospital 
wage equals total urban average monthly 
hospital wages plus total rural average 
monthly hospital wages* divided by 
number urban areas plus number rural 
areas equals— 


6375 + 
4990* 


10 


= $1,137 


*Total rural average monthly hospital 
wages are computed from average monthly 
hospital wages for five rural areas. 


Example 


(1) Computation of Split Wage Index. Area 
1 average monthly hospital wage = $900. 
Urban or rural national average monthly 
hospital wage = $1275. Area 1 split wage 
index: $900 divided by $1275 = .7059. 

(2) Computation of Combined Wage Index. 
Area 1 average monthly hospital wage = 
$900. Combined national average monthly 
hospital wage = $1137. Area 1 combined 
wage index: $900 divided by $1137 = .7916. 


HYPOTHETICAL SAMPLE ARRAY 


Area (1) 


Area (5) 


1 Column 7 multiplied by appropriate value in column 6. 


In developing the wage index for the 
limits, we have also used approximate, 
rather than actual, index values for 
some areas. (These approximate values 
are identified by asterisks in Tables A- 
Il, A-IH, B-H, and B-III.) We have.done 
this because the BLS, which supplies the 
data on wages and numbers of 
employees that we use to calculate the 
wage index, has informed us that its 
confidentiality requirements prohibit it 
from disclosing actual data for areas 
that include fewer than three reporting 


Labor Share "ee 
80.22 (2) 


Wage index (3) Labor deflated cost ' using 
(4) 


Split wage | Combined 
' 


index wage index 
81 50.66 


40.61 
44.80 
38.90 
29.47 


$40.89 





7059 
8235 
8824 
1.1765 
1.4918 


7916 
9235 
9894 
1.3193 
1.5831 


$45.85 


Area limit (8) 


Split wage 
index 


units. (A reporting unit need not be a 
single hospital. “Reporting unit" is 
defined by BLS as the smallest unit for 
which data are recorded on the — 
employer’s contribution report. For 
example, two facilities in the same area 
owned by one employer could appear as 
one reporting unit.) To make it possible 
to calculate limits for these areas, we 
asked the BLS to identify the areas 
having wage index values numerically 
closest to, but not less than, the areas 


for which it cannot supply actual data. 


‘ 
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In the case of each area for which actual 
data are unavailable, we have 
substituted the wage index value 
identified by BLS as being closest to the 
actual value. We believe that the use of 
approximate rather than actual values 
for these areas will not affect the 
accuracy of the limits significantly, and 
will assure that no SNF’s limit is 
reduced because actual data for its area 
are unavailable. 

We have also, in developing the wage 
index used for the limits, excluded data 
for Federal government hospitals. 
Because these hospitals typically use 
national pay scales, the amounts they 
pay their employees do not necessarily 
reflect area wage levels. They also do 
not normally participate in the Medicare 
program and, therefore, excluding these 
data is appropriate. For cost reporting 
periods beginning on or after October 1, 
1982 through June 30, 1984, we have 
included wage indexes in Table A-II for 
those newly designated SMSAs and 
NECMAs that were classified as such as 
a result of the 1980 census. (See 
appendix A-II for listing of newly 
designated SMSAs and NECMAs.) For 
cost reporting periods beginning on or 
after July 1, 1984, we have changed 
designations from SMSA to MSA as 
discussed in paragraph B.2. below. In 
addition, we now have wage indexes for 
Puerto Rico. This means that the 
hospital-based cost limits in this notice 
can now be applied to SNFs in Puerto 
Rico: (See Tables A-II, A=III, B-II and 
B-IIL.) 


B. Changes Applicable.To Cost 
Reporting Periods Beginning:on or After 
July 1, 1984 


1. Statutory Changes 


a. We are using separate schedules of 
limits for hospital-based and 
freestanding SNFs. 

b. The cost limits for hospital-based 
SNFs in urban areas is equal to the limit 
for freestanding SNFs located in-urban 
areas plus 50 percent of the amount by 
which 112 percent of the mean per diem 
routine service costs for hospital-based 
SNFs located in urban areas exceeds the 
limit for freestanding SNFs located in 
urban areas plus the A&G add-on. 

c. The cost limits for hospital-based 
SNFs in rura/ areas is equal to the limit 
for freestanding SNFs located in rural 
areas plus 50 percent of the amount by 
which 112 percent of the mean per diem 
routine service costs for hospital-based 
SNFs located in rural areas exceeds the 
limit for freestanding SNFs located in 
rural areas plus the A&G add-on. 

_ The following illustration is provided 
for the calculations of the hospital- 
based SNF limits for cost reporting 


aoe beginning on or after July 1, 1984 
(Table B-I); 


Cost Lim:t Data HospiTAL-BAsED-SNFS 


CALCULATION OF 50% DIFFERENCE BETWEEN 
112% OF HOSPITAL-BASED MEAN COST AND 
THE FREESTANDING LIMIT 


Urban (MSA): 
of 


Rural (Non-MSA): 
~~ of hospital-based mean 


plus Freestanding SNF 
» -FR 42894)* 


*Limit adjusted to July 1, 1984: 


d. The A&G add-on is calculated by 
first determining the difference in 
average A&G per diem costs allocated 
directly to the inpatient routine SNF cost 
center between hospital-based and 
freestanding SNFs in MSA and non- 
MSA locations. This difference is then 
divided by the appropriate hospital- 
based SNF’s average routine cost per 
diem to arrive at the percentage of A&G 
costs in routine cost per diem. The 
percentage is then multiplied by 50 
percent of the amount that 112% of the 
hospital-based mean cost exceeds the 
freestanding limit, as described above. 

The resulting amount is then 
subtracted from the A&G difference 


-between hospital-based and 


freestanding SNFs. This adjustment is 
made so that the A&G add-on does not 
duplicate the portion of the dollar 
difference of A&G costs already 
contained in 50 percent of the amount by 
which 112% of the hospital-based mean 
cost exceeds the freestanding limits. 
The resulting A&G amount is 
multiplied by the percentage of SNF 
costs attributable to wages, fringe 
benefits, health service costs, business 
service costs, and other miscellaneous 
expenses to arrive at the labor and 
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nonlabor dollar amounts in Table B-I. 
The A&G add-on is then added to the 
hospital-based limits. 

After examining the expenses that — 
constitute the bulk-of the cost 
differences between hospital-based and 
freestanding facilities, we have 
concluded that, apart from the A&G cost 
center, the allocation procedures are not 
the chief contributor to the cost 
difference between the two types of 
facilities. We note that hospitals and 
SNFs, regardless of type, use the same 
rules of allocation. 

The following illustrates our 
calculation of the A&G add-on: 


Amount of A&G included in the 50% 
difference between 112% of the 
hospital- ee oes 
fr 

4. nae enieteree Qioin tne 2 
5. Average Routine Cost (112% 


“Wage deflated means. 
*See computation for total cost. limit date for hospital- 
based SNFs in section Vii. 


2. Other Changes 


a. The classification system used to 
develop the limits contains a technical 
change regarding the definition of urban 
and nonurban Areas. Schedules of limits 
previously published used SMSAs and 
non-SMSAs (and NECMAs and non- 
NECMAs in New England) to designate 
urban and nonurban locations. 

On June 30, 1983, OMB implemented 
changes in the terminology and 
definitions that it uses to classify urban 
areas (OMB press release dated June 27, 
1983, OMB-83-20). Effective June 30, 
1983 the term “standard metropolitan 
statistical areas” was replaced by the 





term “metropolitan statistical areas 
(MSAs}". 

An MSA is a geographical area having 
a large population nucleus with adjacent 
communities that have a high degree of 
economic and social integration with the 
population nucleus. SMSA definitions 
were first developed and issued about 
30 years ago. 

Data available for metropolitan areas 
include statistics en population, housing, 
industry, trade, current employment and 
payroll data, local housing markets, an 
labor markets. ; 

The changes in terminology and 
definitions implemented by OMB on 
June 30, 1983 resulted from a complete 
review of all metropolitan area data. 
OMB used commuting and other 
statistics from the 1980 census and new 
standards for establishing and defining 
MSAs. A comprehensive review and 
revision of metropolitan area definitions 
is undertaken every ten years following 
the completion of each decennial 
census. 

MSAs are designated and defined 
following a set of standards prepared by 
the Federal Committee on MSAs, which 
advises OMB on metrepolitan area 
definitions. Under the 1980 standards, 
an area qualifies for recognition as an 
MSA in one of two ways: (1) A city of at 
least 50,000 population, or (2) an 
urbanized area of at least 50,000 with a 
total metropolitan population of at least 
100,000. In addition to the county 
containing the main city, an MSA may 
also include additional counties that 
have clese economic and social ties to 
the central county. MSAs are defined in 
terms of entire counties, except in the 
six New England States. (OMB press 
release dated January 5, 1983, OMB-83- 


1.) 

The MSA definitions and wage 
indexes are incorporated into-the 
schedule of limits for cost reporting 
periods beginning on or after July 1, 
1984. 

b. For cost reporting periods beginning 
on or after July 1, 1984, we are making 
an adjustment to the limits if the 
estimated market basket index rate, as 
explained in section VI., differs from the 
actual rate by at least %o of one 
percentage point. This is a change from 
the market basket adjustment used in 
the September 29, 1982 notice because in 
that notice the limits were adjusted to 
reflect the actual rate of increase in the 
market basket index only when the 
actual rate of increase exceeded the 
estimated rate by at least %o of one 
percentage point. This schedule allows 
for an adjustment to the limits whenever 
the actual rate differs from the 
estimated rate by at least %0 of one 
percentage point (that is, higher or 


lower). This change will continue the 
protection afforded SNFs when the rate 
of increase in the prices of the goods 
and services they consume is greater 
than the estimated rate assumed by the 
limits. It also assures that expenditures 
are not in excess of a level appropriate 
to economic trends during the time the 
limits are in effect, thus moderating the 
financial pressures on the Medicare 
Trust Fund. This policy change allows 
the trust fund to benefit from any 
moderation in the rate of inflation, 
which is in the interest of current and 
future Medicare beneficiaries. By 
utilizing the actual rate in the market 
basket index, the limits more accurately 
reflect price changes that occur during 
the time the limits are in effect. 

Following the end of each year that 
the limits are in effect, HCFA will 
determine the actual rate of increase or 
decrease in the market basket for the 
year. The data necessary to make this 
determination are usually available in 
the second quarter of the following year. 
This allows us to make the 
determination of the actual rate by June 
30 of each year. If the actual rate differs 
from the estimated rate by at least 3/10 
of one percentage point, the limits will 
be adjusted to reflect the actual rate of 
increase or decrease in the market 
basket for the preceding year. We will 
advise the intermediaries of these 
adjusted limits and publish them in the 
Federal Register. The adjusted limits 
will be used by the intermediaries to 
determine the amount of the final 
settlement for the cost reporting periods 
ending in the year for which the actual 
rate of increase or decrease has been 
determined. 


VI. Summary of Retained Methodology 


The following discussion summarizes 
the elments that we have retained for 
hospital-based SNFs from the 
methodology that was applicable to cost 
reporting periods beginning on or after 
October 1, 1981 and prior to October 1, 
1982. 


A. Separate Group Limits for Labor- 
Related and Nonlabor Components of 
Per Diem Routine Service Costs 


We have retained separate group 
limits for the labor-related and nonlabor 
components of per diem routine service 
cost. We calculate these separate limits 
By first obtaining actual SNF per diem 
inpatient routine service cost data for 
each SNF. Next, to make the data reflect 
current conditions more accurately, we 
adjust the data from the midpoints of the 
cost reparting periods represented in the 
data collection to the midpoint of the 
initial cost reporting period to which the 
limits would apply. We then separate 
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each SNF's per diem cost into labor- 
related and nonlabor portions, and 
divide the labor-related portion by the 
wage index for the SNF’s location (see 
section B. below). We then compute 
separate group means for the labor- 
related and nonlabor components and 
multiply each group mean by 112 
percent. 


B. Adjustment of SNF Cast Data by 
Wage Index 


We are again using a hospital industry 
wage index to account for area wage 
differences. Use of the hospital industry 
index is necessary since industry- 
specific data are not available on SNF 
wages. Because hospitals and SNFs 
generally compete in essentially the 
same labor market for employees, we 
believe an index based on geographic 
variations in hospital wages provides an 
accurate measure of geographic 
variations in wages paid by SNFs. 

We developed the wage index from 
hospital wage data obtained from the 
BLS. The data used are those for the 
“hospital industry", a standard BLS 
reporting category. For cost reporting 
periods beginning on or after October 1, 
1982 and before July 1, 1984, the wage 
indices are based on data for calendar 
year 1980 equivalent to those published 
in the Federal Register on September 29, 
1982 (47 FR 42894) for freestanding 
SNFs. For cost reporting periods 
beginning on or after July 1, 1984, the 
wage indices are based on data for 
calendar year 1983. 

We have been advised by the BLS 
that the wage index values for some 
areas are based on estimated 1983 data 
and may need to be revised based on 
actual data that were not available 
when we computed the wage index 
values shown in Tables B-II and B-IIl. If 
we receive additional 1983 data that 
require further changes in any wage 
index, we will notify the Medicare 
intermediaries of the corrected index 
and will direct them to recalculate the 
limits for the affected SNFs. 


C. Use of SNF Market Basket 


We have continued to base the cost 
limits on reported costs, adjusted for 
actual and projected cost increases by 
applying the SNF market basket index. 
This market basket is used to adjust the 
SNF cost data to reflect cost increases 
occurring between the cost reporting 
periods represented in the data 
collection to the midpoints of the cost 
reporting periods to which the limits 
would apply. 

The market basket comprises the most 
commonly used categories of SNF 
routine service expenses. The categories 
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we are using are based primarily on 
those used by the National Center for 
Health Statistics in its National Nursing 
Home Surveys. 

The categories of expenses are 
weighted according to the estimated 
proportion of SNF routine service costs 
attributable to each category (see 
appendices A-I and B-I). The weights 
for all major categories of SNF costs are 
based on the National Nursing Home 
Surveys for 1972 and 1976. These are the 
most current and comprehensive 
sources of national data on the 
distribution of costs in SNFs. (The 
second column of the appendices 
specifies the weights used for each 
category.) 

In developing fhe market basket 
index, we obtained historical and 
projected rates of increase in the prices 
of goods and services in each category. 
The market basket index table, in the 
third and fourth columns, identifies the 
price variables used and the source of 
- the forecast for calendar years 1980 
through 1984 (Appendix A-1) and 198 
through 1986 (appendix B-1). 

The market basket index also 
provides for adjustments to be made in 
the limits if our forecasts of economic 
trends prove erroneous. For cost 
reporting periods beginning on or after 
October 1, 1982 through June 30, 1984, if 
the final rate of increase in the market 
basket index for a year exceeds the 
estimated rate of increase by at least .3 
of one percentage point the limits will be 
adjusted. For cost reporting periods 
beginning on or after July 1, 1984, if the 
final rate differs from the estimated rate 
of increase by at least .3 of one 
percentage point, the limits will be 
adjusted. We will advise the Medicare 
intermediaries to use the actual rate to 
adjust each SNF’s limit at final 
settlement of the SNF’s cost report. 


D. Application of the Hospital Wage 
Index to Employee Benefits, Health 
Service Costs, Costs of Business 
Services, and Other Miscellaneous 
Expenses 


In developing the current schedule, we 
applied the wage index discussed above 
to five categories of labor-related costs: 
Wages, employee benefits, health — 
service costs, business service costs, 
and other miscellaneous costs. 

- We have retained this method in 
developing this revised schedule of 
limits. The proportion of adjusted 
routine service costs we adjust by the 
wage index is 80.22 percent for cost 
reporting periods beginning on or after 
October 1, 1982 and before July 1, 1984, 
and 81.411 percent for cost reporting 
periods beginning on or after July 1, 
1984. 


For purposes of applying the wage 
index, employee benefits include such 
items as FICA tax, health insurance, life 
insurance, facility contributions to 
employee retirement funds, and all other 
compensation that the SNF records in 
the “employee health and welfare” cost 
center on its Medicare cost report. (The 
Medicare Provider Reimbursement 
Manual, HCFA-Pub. 15-1, Chapter 4, and 
the instructions to the HCFA cost 
reporting forms, HCFA-Pub. 15-, 
describe the types of costs that are to be 
recorded in that cost center.) 

Health service costs are a category 
used by the National Nursing Home 
Survey conducted in 1977 by the Office 
of Health Research, Statistics and 
Technology, National Center for Health 
Statistics of the Public Health Services. 
They include the costs of routine 
services that are purchased under 
arrangement from outside sources. 

Business services costs include costs 
of banking, contract laundry, telephone, 
and other services SNFs purchase at 
retail from outside suppliers. 

Other miscellaneous costs include 
various types of routine operating costs 
not allocated to any other category of 
the market basket. 

Thus, we are applying the wage index 
to the total portion of cost (80.22 or 
81.411 percent as appropriate) 
attributable to wages, fringe benefits, 
health service costs, business service 
costs, and other miscellaneous expenses 
rather than to the wage portion (61.26 
percent for cost reporting periods. 
beginning on or after October 1, 1982 
through June 30, 1984 or 61.789 percent 
for cost reporting periods beginning on 
or after July 1, 1984) only. We are 
continuing this method because our 
analysis of the data shows that area 
variations in routine per diem costs in 
these additional categories are closely 
related to area variations in prevailing 
wage levels. We believe that applying 
the wage index to the other categories of 
labor-related costs specified above, 
rather than to wages only, results in 
individual limits that are more equitable 
and more appropriate to each SNF’s 
actual market environment. 


E. Limits Set at 112 Percent of Mean 


For cost reporting periods beginning 
on or after October 1, 1982, through June 
30, 1984, we are maintaining the revised 
limits at 112 percent of the average 
labor-related and average non-labor , 
costs of each group. 


F. Cost-of-Living Adjustment for Alaska, 
Hawaii, Puerto Rico, and the Virgin 
Islands 


To avoid disadvantaging SNFs located 
in Alaska, Hawaii, Puerto Rico, and the 
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Virgin Islands, we are continuing to 
provide a cost-of-living adjustment for 
these States. This is an adjustment of 
the nonlabor component of the limit that 
applies to these areas, based on the 
amount of the most recently determined 
cost-of-living differentials developed by 
the Office of Personnel Management. 
Since we adjust the labor-related 
component by the applicable wage 
index, this cost-of-living adjustment 
applies only to the nonlabor component. 


G. Exception of Cost Limits 


A provider can request an exception 
to the proposed cost limits under the 
provisions of 42 ‘CFR 405.460(f). The 
request should be made to HCFA 
through the Medicare fiscal 
intermediary. 


VI. Discussion of Public Comments 


We received comments from one 
hospital association, one medical center, 
and one insurance association on the 
November 22, 1985 proposed SNF cost 
limits notice. A discussion of the 
comments and our responses to them 
are provided below. 

Comment: Some commenters stated 
that the cost limits levels proposed for 
SNFs are inadequate. They believe that 
the levels are arbitrary and based on 
inappropriate data. 

Response: Pub. L. 98-369 mandated 


_ the SNF cost limits levels ‘for cost 


reporting periods beginning on or after 
October 1, 1982. The levels proposed for 
freestanding and hospital-based SNFs 
were proposed in accordance with that 
statute. We have no discretion regarding 
the levels at which the cost limits are 
set. 

Comment: Some commenters believe 
that we should use the HCFA wage 
index developed for the prospective 
payment system in establishing the SNF 
cost limits. The wage index in the 
proposed notice was developed by. using 
BLS hospital wage data. 

Response: Implementation of the 
fiscal year 1986 prospective payment 
rate for hospitals based on the HCFA 
wage index has been postponed by 
Congressional action. We do not believe 
that it would be appropriate to use this 
wage index in the development of the 
SNF cost limits prior to its 
implementation in the prospective 
payment rate for hospitals. After 
implementation occurs in the 
prospective payment system, we will 
consider using the HCFA wage index in 
future cost limit notices. 

Comment: Some commenters stated 
that the data used to develop the SNF 
cost limits was derived from cost reports 
prior to the implementation of the 
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prospective payment rates for hospitals, 
which are based on diagnostic related 
groups (DRGs). The commenters believe 
that the advent of DRG payment has 
resulted in SNFs having to furnish a- 
more intensive level of care to - 
beneficiaries, resulting in additional 
costs to the SNFs. These commenters do 
not believe that the additional costs are 
reflected in our proposed SNF cost 
limits. They suggested that the data used 
to develop the SNF cost limits be based 
on later cost years and the impact of the 
prospective payment system be 
considered. 

Response: The data used to develop 
the cost limits are based on the latest 
cost report data available in the form 
required to develop the limits. Although 
we have received later cost reports, we 
have not been able to edit and analyze 
the data from these reports to the extent 
necessary, to ensure its accuracy and 
reliability in developing cost limits. We 
believe the data used in developing the 
limits must be the most accurate data 
available at the time the limits are 
developed. 

The data used to develop the limits 
are based on pre-DRG data and any 
additional costs that may be incurred by 
SNFs due to the implementation of 
DRGs is not reflected in the cost data. 
However, the exceptions process is 
available to any SNF that incurs 
additional costs by furnishing markedly 
more intensive services (see 42 CFR 
405.460). Further, a SNF need not wait 
until the end of its cost reporting period 
to apply for an exception. An exception 
may be requested before or during a 
cost reporting period. 


VIII. Regulatory Impact Statement and 
Flexibility Analysis 


A. Executive Order 12291 


Executive Order 12291 requires us to 
prepare and publish a regulatory impact 
analysis for documents such as this that 
are likely to: (1) have an annual effect 
on the economy of $100 million or more, 
(2) cause a major increase in costs or 
prices for consumers, individual 
industries, government agencies, or 
geographic regions, or (3) result in 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

We estimate that the revised limits for 
hospital-based SNFs results in a net loss 
of savings to the Medicare program of 
approximately $155 million through 
fiscal year 1986 and total of $165 million 
through fiscal year 1987. Since more 


than $90 million of the $165 million is 
paid in one year, there appears to be an 
effect on the economy that would 
require a regulatory impact analysis. 
However, the effect would be 
exclusively a result of the statutory 
requirement and not a result of this 
notice. Therefore, we have determined 
that this is not a major rule under 
Executive Order 12291 and that a 
regulatory impact analysis is not 
required. 

In the proposed notice published 
November 22, 1985, we stated these 
reasons for determining that this notice 
was not a major rule under Executive 
order 12291. Nonetheless, we prepared 
and published estimates of the loss of 
savings that would result from the 
implementation of the proposed limits to 
affected cost reporting periods. 

In preparing this final notice, we have 
reviewed and updated our earlier 
estimates. We estimate that the loss of 
savings would be distributed as follows: 


*We cannot at this time distribute the savings for the 1984 
schedule to particular fiscal years. 


The above estimates were determined 
by calculating program savings as a 
result of the previous limits in effect and 
comparing these savings with the 
program savings that result from the 
revised limits. Program savings are the 
additional amounts that are 
reimbursable without the limits. 
Therefore, we are describing the net 
effect as a loss of savings. That is, we 
are paying hospital-based SNFs 
approximately $155 million more for 
fiscal years 1985 and 1986 and 10 million 
more for 1987, for a total of 165 million 
for the three years. 

We issued an intermediary letter in 
February, 1985 (Transmittal No. A85-2) 
instructing intermediaries to begin 
making payments to affected SNFs_ - 
based on interim cost limits. These 
payments represent tenative settlement. 
Final settlement will be made following 
publication of this notice. 


B. Regulatory Flexibility Act 


Consistent with the Regulatory 
Flexibility Act (RFAj (5 U.S.C. 601 
through 612), we prepare and publish an 
initial regulatory flexibility analysis for 
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proposed regulations unless the 
Secretary certifies that the regulations 
would not have a significant economic 
impact on a substantial number of small 
entities. We consider all SNFs to be 
small entities under the RFA. 


As we:stated in the proposed notice 


_published November 22, 1985, a 


substantial number of small entities will 
be affected by implementation of this 
rule, and the impact on these facilities 
will be significant if they take no major 
action to restrain costs. However, these 
effects are due to statutory changes, and 
alternatives are available because the 
method of computation is mandated by 
section 2319 of Pub. L. 98-369. 
Nonetheless, we voluntarily provided an 
initial regulatory flexibility analysis in 
the proposed notice. 

Comment: One commenter stated the 
analysis we provided was inadequate, 
and requested that a deatailed 
regulatory flexibility analysis be 
performed, comparing provider cost 
behavior over the period of the 
limitations; providing a detailed 
comparison of costs, payments and 
benefits; and determining the extent to 
which penalties under these limits are 
due inefficiency and not differences in 
case mix or other factors unrelated to 
efficiency. This commenter particularly 
criticized our usual standard of analysis 
for focusing on incremental effects, 
comparing proposed payments to 
current payments. 

Response: It is this Department's 
established practice to measure the 
effects attributable to a rule or notice by 
the difference between the situation that 
would occur as a result of the new 
action and that which would prevail in 
its absence. Further, because we believe 
it is good rulemaking practice, we often 
perform voluntary analyses even in 
cases in which it could be argued that 
the RFA requirements do not apply. 

In this case, we provided a voluntary 
analysis even though the level of the 
limits being published were the results 
of a Congressional mandate. We believe 
we complied with the RFA requirements 
appropriately. The level and detail of 
analysis requested by the commenter 
substantially exceeds what is necessary 
for this notice. 

The table below shows the estimated 
number of hospital-based SNFs that 
have costs in excess of, respectively, the 
single limits previously in effect, the 
revised limits effective for cost reporting 
periods beginning on or after October 1, 
1982 and before July 1, 1984, and the 
revised limits effective for cost reporting 
periods beginning on or after July 1, 
1984. 
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SNFs in data base........ 
Percent of hospital- 

based SNFs over 

GWAR, sxx scocnecietle catsintenistned 


' Based on 1981 data. 
* Based on 1982 data. 


The above table does not include a 
small number of facilities that were too 
small in bedsize or had costs outside the 
normal cost range (that is, excessively 
high or low). Inclusion of cost data from 
these facilities in setting the limits 
would inappropriately skew the 
distribution of average costs and would 
result in limits that dre not 
representative of normal operating 
costs. 

As can be seen, approximately 80 
percent of hospital-based SNFs had 
costs in excess of the single limits in 
1982. Under the revised limits effective 
October 1, 1982, about 24 percent of 
these SNFs have costs in excess of the 
limits. From this data, we estimate that 
117 hospital-based SNFs (24 percent of 

_the total) are affected by the increased 
limits effective October 1, 1982. 
(Although freestanding SNFs are not 
affected by this proposed notice, for 
comparison purposes, approximately 30 
percent of all freestanding SNFs had 
costs in excess of the limits in FY 1982.) 
As shown in the third column, 220 
hospital-based SNFs (about 53 percent 
of total) are estimated to have costs in 
excess of the revised limits effective July 
1, 1984. 

In summary, the revised limits impact 
on approximately 200 to 300 hospital- 
based SNFs. In no case are the effects 
adverse. The affected SNFs each receive 
additional payments as a result of 
significantly higher limits. The amount 
of additional payment to a facility 
depends on the facility's costs as related 
to the limits. 


We compared the relative impacts of 
the limits on urban and rural facilities. 
The findings are as follows: 


P&RCENT OF HOSPITAL-BASED SNFS WITH 
Costs EXCEEDING THE LIMITS ~ 


[Rounded to nearest percentage) 


1X. Methodology for Determining Per 
Diem Routine Service Cost Limit 


A. Development of Published Limits 
1. Data 


We have developed the limits by 
using actual SNF inpatient routine 
service cost data, less capital-related 
costs allocated to general inpatient 
routine services, obtained from 
Worksheet D-1 of the latest Medicare 
cost reports available as of November 
15, 1981 for cost reporting periods 
beginning on or after October 1, 1982 
through June 30, 1984 and November 
1982 for cost reporting periods beginning 
on or after July 1, 1984. Capital-related 
costs include interest, depreciation, 
insurance, rent, and fixed asset related 
costs that are normally included in the 
depreciation accounts on the cost 
reporting form used for Medicare 
reimbursement purposes. 

. We have also adjusted the data from 
Worksheet D-1 to exclude the inpatient 
routine nursing salary cost differential. 

We adjusted these data using the 
market basket index discussed above, to 
inflate costs from the cost reporting 
periods in the data base to the midpoint 
of the first cost reporting period to 
which the limits apply. The annual 
percentage increases in the market 
basket over the previous year that we 
used for this projection are: 


Cost reporting 
penods beginning 
on or after July 1, 

1984 * 


These percentages have been updated from the pro- 
notice to reflect the most current market basket data 
available. 
** Forecasted increase. 


For cost reporting periods beginning 
on July 1, 1984 and later, an adjustment 
will be made to the limits if the 
estimated market basket rate differs 
from the actual rate by at least .3 of one 
percentage point. Should this occur, we 
will notify the Medicare intermediaries 
of the actual rate of increase and advise 
them to adjust each SNF cost limit at the 
time of final settlement. 


2. Use of Wage Index to Adjust Cost 
Data 


We devided each SNF’s adjusted per 
diem routine service costs into labor- 
related and nonlabor portions. We 
determined the labor-related portion by 
multiplying each SNF’s adjusted per 
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diem routine service cost by 80.22 
percent for cost reporting periods 
beginning on or after October 1, 1982 
and before July 1, 1984 and 81.411 
percent for cost reporting periods 
beginning on or after July 1, 1984, 
which is the labor-related portion of 
cost from the market basket. We then 
divided the labor-related portion of each 
SNF’s per diem cost by the wage index 
applicable to the SNF’s location (see 
Tables A-II, A-III, B-II, and B-III) to 
arrive at an adjusted labor-related 
portion of routine cost. 


3. Group Means 


We calculated separate means of 
labor-related and nonlabor adjusted 
routine service costs for each SNF group 
established in accordance with the 
SNF’s SMSAfor MSA)/NECMA or non- 
SMSA(or non-MSA)/non-NECMA 
location. 


4. Components of Limit 


For cost reporting periods beginning 
on October 1, 1982 through June 30, 1984, 
for each SNF group, we multiplied the 
mean labor-related and mean nonlabor 
costs by 112 percent (see Table A-I). 

For cost reporting periods beginning 
on or after July 1, 1984, the labor 
component and the nonlabor component 
of the freestanding SNF group limit (see 
47 FR 42894) is inflated to July 1, 1984. 
We then.subtracted the freestanding 
limit as of July 1, 1984 for each group 
from 112 percent of the hospital-based 
mean for each group and multiplied the 
result by 50 percent. The result is then 
added to the appropriate freestanding 
limit as of July 1, 1984 to arrive at the 
hospital-based limit in Table B-I. 


’ B. Adjustment of Published Limits 


1. Cost reporting periods beginning on or 
after October 1, 1982 and before July 1, 
1984 


a. Adjustment of Labor-Related 
Component by Wage Index. To arrive at 
a labor-adjusted limit for each SNF, we 
multiply the labor-related component of 
the limit for the SNF’s group by the wage 
index developed from wage levels for 
hospital workers in the area in which 
the SNF is located. (See Tables A-II and 
A-Ill.) The adjusted limit that applies to 
a SNF is the sum of the nonlabor 
component,’ plus the adjusted labor- 
related component, unless the SNF 
qualifies for the cost reporting year 
adjustment discussed in item b. below, 


! The nonlabor component is further adjusted for 
cost of living if the SNF is located in Aleska, 
Hawaii, or Puerto Rico. 
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Example—Calculation of Adjusted Limit 
for Hospital-based SNF (A) Located in 
Dallas, Texas. 

Labor-Related Component $79.99 
(published in Table A-I); Nonlabor 
Component $22.17 (published in Table A-I; 
ree Wage Index 1.0222 {published in Table 


Computation of Adjusted Limit 
$79.99 


1.0222 


$81.77 
+22.17 


$103.94 


Labor-related component 
Wage index from Table A-II 


‘Labor component 
Nonlabor component 


Adjusted limit 


b. Adjustment for Cost Reporting 
Year. If a SNF has a cost reporting 
period beginning after October 1, 1982, 
the intermediary will increase the limit 
that would otherwise apply to the SNF 
by the factor from Table IV that 
corresponds to the month and year in 
which the cost reporting period begins. 
Each factor represents the monthly 
increase that we derived by dividing the 
projected annual increase in the market 
basket by twelve. This adjustment is 
needed to account for price increases 
that occur after the date on which the 
limits are effective. 


Example—SNF (A) has a cost reporting 
period that begins July 1, 1983. 

The otherwise applicable limit for SNF (A) 
is $103.94. 


Computation of Revised SNF Limit 


Individual SNF adjusted limit 
Adjustment factor from Table 
: x1.05225 


If an SNF uses a cost reporting period 
that is not 12 months in duration, a 
special adjustment factor must be 
calculated. This results from the fact 
that projections are computed to the 
midpoint of a cost reporting period and 
the adjustment factors in Table IV are 
based on an assumed 12-month 
reporting period. For cost reporting 
periods of other than 12 months, the 
calculation must be done for the 
midpoint of the specific cost reporting 
period. The SNF’s intermediary will 
obtain this adjustment factor from 
HCFA central office. 


2. Cost reporting periods beginning on or 
after July 1, 1984 


a. Adjustment of Labor-Related 
“Component by Wage Index. To arrive at 
‘a labor-adjusted limit for each hospital- 

based SNF, we add the labor-related 
component of the limit and the labor- 


related component of the A&G add-on 
for the hospital-based SNF’s group and 
multiply the sum by the wage index 
developed from wage levels for hospital 
workers in the-area in which the 
hospital-based SNF is located. (See 


: Tables B-II and B-III.) To arrive at the 


nonlabor limits, we then add: the 
nonlabor component of the limit and the 
nonlabor component of the A&G add-on. 
The adjusted limit that applies to a 
hospital-based SNF is the sum of the 
labor-adjusted limit and add-on and the 
nonlabor limit and add-on unless the 
facility qualifies for the cost reporting 
year adjustment discussed in paragraph 
c. below. 

Example—Calculation of Adjusted Limits 
for Hospital-Based SNF (B) located in rural 
Arkansas. 

Labor-Related Component, (published in 
Table B-I); Nonlabor Component, (published 
in Table (B-I); Labor-Related Component, 
Hospital-Based SNF A&G “add-on”, 
(published in Table B-I); Nonlabor 
Component, Hospital-Based SNF A&G “add- 
on” (published in Table B-I); Non-MSA Wage 
Index (published in Table B-II). 


Computation of Adjusted Limit 


Labor-related component 
A&G “add-on” 


Wage Index from Table B=ll............. 


Adjusted Labor Component 
Nonlabor component 
Nonlabor component A&G add-on... 


Adjusted limit 


b. Adjustment for Cost Reporting 
Year. If a facility has a cost reporting 
period beginning after July 1, 1984 the 
intermediary will increase the limit that 
would otherwise apply to the hospital- 
based SNF by the factor from Table B- 
IV that corresponds to the month and 
year in which the cost reporting period 
begins. Each factor represents the 
monthly increase that we derived by 
dividing the projected annual increase in 
the market basket by twelve. This 
adjustment is needed to account for 
price increases that occur after the date 
on which the limits are effective. 


Example: The following is a computation of 
a revised hospital-based limit for SNF (B). 
Hospital-based SNF (B) has a cost reporting 
period that begins August 1, 1984. The 
otherwise applicable limit for SNF (B) is 
$62.53. 


Individual SNF adjusted limit 
— factor from Table B- 
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Ifa facility uses a cost reporting 
period that is not 12 months in duration, 
a special adjustment factor must be 
calculated. This results from the fact 
that projections are computed to the 
midpoint of a cost reporting period and 
the adjustment factors in Table B-IV are 
based on an assumed 12-month 
reporting period. For cost reporting 
periods of other than 12 months, the 
calculation must be done for the 
midpoint of the specific cost reporting 
period. The hospital-based SNF’s 
intermediary will obtain this adjustment 
factor from HCFA central office. 


X. Schedule of Limits 


Under the authority of section 1861(v) 
of the Social Security Act and section 
2319 of Pub. L. 98-369, the following 
group per diem limits apply to the 
adjusted SNF inpatient routine service 
cost reimbursed under Medicare for cost 
reporting periods beginning on or after 
October 1, 1982 and before July 1, 1984 
(see Table A-I) and cost reporting 
periods beginning on or after July 1, 1984 
(see Table B-I). Medicare fiscal 
intermediaries will compute the 
adjusted limits for SNF’s using the 
methodology set forth in this notice, and 
will notify each SNF of its applicable 
limit. These limits, as adjusted by the 
wage indexes in Tables A-II and A-Ill 
for cost reporting periods beginning on 
or after October 1, 1982 and before July 
1, 1984 and Tables B-II and B-IIl fer cost 
reporting periods beginning on or after 
July 1, 1984, and the cost reporting year 
adjustment factors in Tables A-IV and 
B-IV. Table B-IV will remain in effect 
until replaced by a revised schedule of 
limits published in final in a notice in 
the Federal Register. 


Table A-I.—SNF Group Limits 


[Cost nes periods begi ge bey on or after October 1, 
2 and before July 1, 1984] 
Labor-related Nonlabor 
component 


Location component ' 


HOSPITAL-BASED 2 
' The nonlabor portion of the limits for SNFs located in 
the States of Alaska and Hawaii and the commonwealth 


of Puerto Rico-will be increased by the following cost-of- 
living adjustments: 


Factor 


Anchorage... 
All others... 
Hawaii (islands) 


Hawaii (island)... 


» RRR BRIG scccticcchevstecsnieetentionecsenisscicin 
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* The data used to deye lop the schedule of separate 
lisnits for hospital- based SNFs were obtained from the 
Medicare cost reports of -hospital-based SNFs available as 
of. November 15, 1981. just as was done for the freestand- 
ing limits. The basic limits methodology is now’ the same 
as that in force as .of October 1, 1981 (46:FR 48026— 
September 30. 1981). These limits were derived using the 
same methodology as that-used for determining the free- 
standing limits. This methodology is described in our 
Federal Register publication on September 29. 1982 (47 FR 


42894). 


Table A-II.—Wage Index for Urban 


Areas 


|Cost reporting periods bemee on or after October 1, 
y 


1982 and before July 1, 1964] 


Urban area (SMSA) 


Wage 
index 


a 


Abilene, TX 

Akron, OH 

Albany, GA 
Albany-Schenectady-Troy, NY 
Albuquerque, NM 

Alexandria, LA 
Allentown-Bethlehem-Easton, PA- 


J 

Altoona, PA 
Amarillo, TX 
Anaheim-Santa Ana-Garden 

Grove, CA 
Anchorage, AK.. 
Anderson, IN 
Anderson, SC 
Ann Arbor, MI... 
Anniston,.AL 
Appleton-Oshkosh, WI 
Arecibo, PR 
Asheville, NC.. 
Athens, GA 
Atlanta, GA 
Atlantic City,. NJ... 
Augusta, GA-SC.... 


Bakersfield, CA 
Baltimore, MD.... 
Bangor, ME 

Baton Rouge, LA... 
_ Battle Creek, MI.... 
Bay City, MI 


Beaumont-Port Arthur-Orange, TX.... 


Bellingham, WA 

Benton Harbor, MI 

Billings, MT 

Biloxi-Gulfport, MS 

Binghamton, NY-PA.... 

Birmingham, AL 

Bismarck, ND 

Bloomington-Normal, IL. 

Bloomington, IN 

Boise City, ID 

Boston-Lowell-Brockton-Lawrence- 
Haverhill, MA-NH 

Bradenton, FL......... iaetisetaanesls 

Bremerton, WA 

Bridgeport-Stamford-Norwalk- 
Danbury, CT. 

Brownsville- Harlingen-San Benito, 


Bryan-College Station, TX.... 
Buffalo, NY 

Burlington, NC... 

Burlington VT... 

Caguas, PR 

Canton, OH 

Casper, WY 

Cedar Rapids, IA 








‘0.8360 


Table A-II.—Wage Index for Urban 


Areas—Continued 


{Cost reporting periods be inning on or after October 1. 
y 


1982 and before July 1, 1984] 


Urban area (SMSA) 


Charleston, SC 
Charleston, WV 
Charlotte-Gastonia, NC... 
Charlottesville, VA 
Chattanooga, TN-GA... 
Chicago, IL... 


Cincinnati, OH-KY-IN 
Clarksville-Hopkinsville TN-KY 
Cleveland, OH 

Colorado Springs, CO.. 
Columbia, MO 

Columbia, SC 

Columbus, GA-AL 

Columbus, OH 

Corpus Christi, TX 
Cumberland, MD-WV..... 
Dallas-Fort Worth, TX.... 
Danville, VA 

Davenport-Rock Island-Moline, IA- 


Dayton, OH 

Daytona Beach, FL... 
Decatur, IL 
Denver-Boulder, CO. 

Des Moines, IA 

Detroit, MI 

Dubuque, IA 
Duluth-Superior, MN-WI... 
Eau Claire, WI 


Elkhart, IN... 
Elmira, NY... 


Erie, PA... 
Eugene-Springfield, OR .. 
Evansville, IN-KY 
Fargo-Moorhead, ND-MN.. 
Fayetteville, NC 
Fayetteville-Springdale, AR 


Florence, AL... 

Florence, SC 

Fort Collins, CO 

Fort Lauderdale-Hollywood, FL 
Fort Myers, FL 

Fort Smith, AR-OK 

Fort Walton Beach, FL... 

Fort Wayne, IN 

Fresno, CA 

Gadsden, AL 

Gainesville, FL 

Galvesten-Texas City, TX 
Gary-Hammond-East Chicago, IN 
Glens Falls, NY 

Grand Forks, ND-M 

Grand Rapids, MI 

Great Falls, MT 

Greeley, CO 

Green Bay, WI........s0s0000000 
Greensboro-Winston- Salem- High 


Greenville-Spartanburg, SC.. 
Hagerstown, MD 
Hamilton-Middletown, OH... 
Harrisburg, PA 

Hartford-New Britain-Bristol, CT 
Hickory, NC 


Table A-II.—Wage Index for Urban 


Areas—Continued 


{Cost reporting periods beginning on or after October 1. 
y 


1982 and ‘before July 1. 1984] 


Urban area {SMSA) 


Honolulu, HI 

Houston, TX 

Huntington-Ashland, WV-KY-OH..... 

Huntsville, AL 

Indianapoiis, IN... 

Iowa City, IA.. 

Jackson,.MI 

Jackson, MS 

Jacksonville, FL..... 

Jacksonville, NC 

Janesville-Beloit, WI 

Jersey City, NJ 

Johnson City-Kingsport-Bristol, TN- 
VA : 

Johnstown, PA 

Joplin, MO 

Kalamazoo-Portage, MI... 

Kankakee, IL 

Kansas City, MO-KS... 

Kenosha, WI 

Killeen-Temple, TX 

Knoxville, TN 

Kokomo, IN 

LaCrosse, WI.. 

Lafayette, LA 

Lafayette-West Lafayette, IN.... 

Lake Charles, LA 

Lakeland-Winter Haven, FL 

Lancaster, PA 

Lansing-East Lansing, MI... 

Laredo, TX 

Las Cruces, NM. 

Las Vegas, NV... 

Lawrence, KS 

Lawton, OK 

Lewiston-Auburn, ME 

Lexington-Fayette, KY. 


Lincoln, NE 

Little Rock-North Little Rock, AR 
Long Branch-Asbury Park, NJ 
Longview, TX 

Lorain-Elyria, OH 

Los Angeles-Long Beach, CA 
Louisville, KY-IN 

Lubbock, TX 

Lynchburg, VA.. 

Macon, GA 

Madison, WI 
Manchester-Nashua, NH.... 
Mansfield, OH... 

Mayaguez, PR of 
McAllen-Pharr-Edinburg, TX. 
Medford, OR 
Melbourne-Titusville-Cocoa, FL 
Memphis, TN-AR-MS.... 


Milwaukee, WI 

Minneapolis-St. Paul, MN-WI.. 
Mobile, AL 

Modesto, CA.. 

Monroe, LA 

Montgomery, AL... 

Muncie, IN 

Muskegon-Muskegon Heights, MI 
Nashville-Davidson, TN 
Nassau-Suffolk, NY 
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Table A-IL—Wage Index for Urban 


Areas—Continued 
{Cost reporting oer es, 


New Bedford-Fall River, MA 

New Brunswick-Perth Amboy- 
PTUs TU cannes ctnncenssnsnscensnee 

New Haven-Westhaven- Water- | 
bury-Meriden, CT 

New London-Norwich, CT.... 


Newburgh-Middletown, NY............... % 
Newport News-Hampton, VA......... al 
Norfolk-Virginia Beach-Portsmouth, 


Oklzhoma City, OK. 
Olympia, WA 


Orlando, FL 

SN TY a cnsecarccinnscnsccoaicincapemias cs 
Oxnard-Simi Valley-Ventura, CA....... 
Panama City, FL 
Parkersburg-Marietta, WV-OH 
Pascagoula-Moss Point, MS 
Paterson-Clifton-Passaic, NJ............« 


Pine Bluff, AR... 
Pittsburgh, PA... 
Pittsfield, MA.... 


Portland, OR—WA........-..c0scecocerersssssreee 
Portsmouth-Dover-Rochester, NH-. 


Poughkeepsie, NY ........cs--sscccccesssersseeeees 
Providence-Warwick-Pawtucket, RI 
vas eng 

Pueblo, Co... 


St. Cloud, MN... 
St. Joseph, MO 
St. Louis, MO-IL 


Salinas-Seaside-Monterey, CA 
Salisbury-Concord, NC............:sscsesose od 


- =. after October 1. 


Table A-1L—Wage Index for Urban 


Areas—Continued 


{Cost reporting Eee ae on - — October 1. 


1982 and 


Urban area (SMSA} 


Santa Barbara-Santa 


Sheboygan, WI 
Sherman-Denison, TX 
Shreveport, LA 

Sioux City, IA-NE. 
Sioux Falls, SD 

South Bend, IN... 


Springfield, IL 


Springfield, MO... 
Springfield, OH 


Springfield-Chicopee-Holyoke, MA... 


State Colllege, PA ..c.c.cccscceccscscecnessscsnes 
Steubenville-Weirton, OH-WV 
NEI ecccistccestnasessctcsticccsinrincontarl 
Syracuse, NY ........ 


Trenton, NJ... 
Tucson, Az... 


Tuscaloosa, AL... 
Tyler, TX 


Vallejo-Fairfield-Napa, CA.. 
Victoria, TX 
Vineland-Millville-Bridgeton, NJ 
Visalia-Tulare-Porterville, CA............ 
PS Te eiiersnnticagncninatiadecnteidotincsniniseicd 
Washington, DC-MD-VA..... 
Waterloo-Cedar Falls, IA 

Wausau; WI 

West Palm Beach-Boca Raton, FL 
Wheeling, WV-OH ; 
Wichita, KS 

Wichita Falls, TX 

Williamsport, PA 

Wilmington, DE-NJ-MD... 
Wilmington, NC. 
Worcester-Fitchburg-Leominster, 


~ Yakima, WA......... we 


Youngstown-Warren, OH 
Yuba City; CA 


* Approximate value for area. 





9975 
9242 
9157 
1.1020 
1.1235 
9079 
10412 
1.0298 
“1.1383 


{Cost reporting periods 
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Table A-Ill—Wage Index for Rural 


Areas 


planing onor after October 1. 
uly 


1982 and 1, 2984} 


Rural area (non-SMSA) inde 


Georgia. 
Hewaii.. 


ilinois... 
Indiana . 
Kentucky 
Louisiana 


Maryland 


Massachusetts ... 


Michigan 
Minnesota 
Mississippi...... 
Missouri 


New Hampshire 
New Jersey 
New Mexico... 


Oklahoma... 


Pennsylvania... 
Puerto Rico 
Rhode Island 
South Carolina.. 
South Dakota..... 


Washington... 
West Virginia. 
Wisconsin 


NE i cicesaiaerntekiabinacnnbicticsnncccromasosid 


8167 
1.4136 
9100 
7921 
1.0662 
-8515 
1.0658 
9406 
-9059 
8586 
1.2652 
8991 
8965 
8826 
8290 
8205 
8506 
8515 
-8960 
.9928 
1.0870 
1.0471 
8275 
8118 
8479 
8803 
7245 
9741 
1.0452 
9559 
9235 
9070 
8810 
8203 
9305 
8525 
.9566 
1.0428 
6438 
* 9628 
8184 
.7733 
7987 
.8149 
8006 
8808 
6484 
9453 
9296 
.6291 
9782 





“Approximate value for area. 


Table A-IV.—Cost Reporting Year 
Adjustment Factors* 


{Cost reporting periods 
1982 and 


If a SNF cost reporting period begins 


beginning on or after October 1, 
before July 1, 1984] 


The 
adjust- 
ment 
factor is ' 


1.00575 
«| “1.01150 
|, 101725 
| 1.02308 

1.02892 
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Table A-IV.—Cost Reporting Year Table A-IV.—Cost Reporting Year Table A-IV.—Cost Reporting Year 
Adjustment Factors*—Continued Adjustment Factors*—Continued Adjustment Factors*—Continued 


|Cost reporting periods beginning-on or after October 1, {Cost reporting-periods bepieting- on or-after October 1, {Cost reporting. periods be: ne on or after October 1, 
1982 and before July 1, 1984} 1982 and before July 1, 1984) 1982 and before July 1, 1984] 


The The t The 


—— If a SNF-cost reporting period begins —— If a SNF cost reporting period begins ote. 


factor is ' factor is * factor is * 


. Ifa SNF cost reporting period begins 


Apr. 1, 1983 1.03475 | Oct.1, 1983 “3 : 1.10473 
May 1, 1983... ..| 1,04058' | Nov. 1, 1983 i | 1.11056 
June 1, 1983... v| 1.04642: | Dec. 1, 1983... abe | June 1, 1984 1.11639 


July 1, 1983 1.05225 oe ' *Based on projected market basket inflation rates of 

Aug. 1, 1983 1.05808 ‘eb. cape eapel’ ahd | 6.9 percent and 7.0 percent for 1983 and 1984 respectively. 

Sept. 1,:1983 ‘| These adjustment factors are subject to charge Coned on 
pt. 1: ’ . ‘ later estimates of cost increases. 


APPENDIX A-|.—Derivation of “Market Basket” index for SNF routine service costs 
{Cost reporting periods beginning .on or after Oct..1, 1982 and before July 1, 1984] 


; Relative ' Forecaster 
Category of costs importance | percent cha Price variable used 
1980 (1980-1984 


ORI-CFS 2 Percentage changes in- average hourly earnings of employees in nursing and personal care facility. (SIC 805) 
; Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Employment and Earnings (monthly). 
ORI-MM 3 Processed foods and feeds component of producer price index. 
Source: U.S: Dept. of -Labor, Bureau-of Labor Statistics, Monthly Labor Review. 
ORI-MM Food and beverage component of Consumer Price Index, all urban. 
| Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Monthly Labor Review. 
DRI-MM......:........| Supplements to wages and salaries per worker in nonagricultural establishments. 
For supplements to wages: 
Source: U.S. Dept. of Commerce, Bureau of Economic Analysis, Survey of Current Business. 
For total employment: 
} Source: U.S. Dept. of Labor, Bureau cf Labor Statistics, Employment and Earnings (monthly). 
Fuel'and other utilities ...)...0..20....0:.. Q DRI-MM......:......%.| A. implicit price deflator-consumption of fuel oil and coal (derived from fuel oil component of Consumer Price index). 
j ’ i Source: U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business (monthly). 
ORI-MM B. implicit price defiator-consumer of electricity (derived from electricity component of Consumer Price Index). 
Source: U.S. Dept. of Commerce, Bureau of Economic Analysis. 
ORI-MM C. Implicit price ‘deflator for natufal gas (derived from utility (piped) -gas component of Consumer Price index). 
Source: Same as electricity above. 4 
DRI-CFS D. Water and sewage maintenance. component of the Consumer Price Index. 
: Source: U.S. Dept.'of Labor, Bureau of Labor Statistics, Monthly Labor Review. 
Misceltaneous. 4.97 | DRI-MM All Item Consumer Price Index, all urban. 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Monthly Labor Review. 
Other busihess services 4.87 | DRI-MM.. ..| Services component of Consumer Price index, all urban: 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Monthly Labor Review. 
3.40 | DRI-MM.........000000.) All Item Consumer Price index, all urban. - 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Monthly Labor Review. 
1.40 | DRI-CFS Pharmaceutical preparations, ethical component of producer price index. 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Producer Prices and Price Indexes (monthly). 
1.21 | DRI-CFS Physician services component of Consumer Price Index for, all urban consumers. 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Monthly Labor Review. 


' The basic ee for all.major categories of skilled nursing home costs were obtained from the DHEW-National Center for Health Statistics (NCHS). National Nursing Home Surveys 
(NNHS) fot 1972 and 1976 for homes certified for participatian.in the Medicare program. See a Home Costs 1972, United States: National Nursing Home Survey, August 1973-April 1974, 
OHEW, NCHS: National Nursing. Home Survey: 1977 Summary for the United States, Vital and Health Statistics, Series 13, Number 43. : : 

A Laspeyres price index was constructed using 1977 weights and price variables indicated in this table. In calendar year 1977 each “price” variable has an index of 100.0. The relative 
roams re cost weights change each period in accordance with price changes for each price variable. Cost categories with relatively higher “price” increases get relatively higher cost 
weights and vice versa. 

*.DRI-CFS refers to Data Resources, inc., Cost Forecasting Service (CFS 823), 1750 K Street, N.W., Washington, 0.C. 20006. 

* DRI-MM refers to Data Resources, Inc., Trendiong (782), 29 Hartwell Avenue, Lexington, Massachusetts 02173. 


Appendix A-II—SMSA/NECMA Constituent Areas Qualifying for Recognition as Areas Qualifying for Recognition as 


Counties New SMSAs—Continued New SMSAs—Continued 
[Cost Reporting Periods Beginning on or after 
October 1, 1982 and before July 1, 1984} SMSA area Constituent counties SMSA area Constituent counties 


ane Athens, GA Florence, SC 
Areas No Longer Qualifying as SMSAs Jackson Fort Walton Beach, Okaloosa 
Madison FL. 
SMSA area Constituent counties Oconee Glens Falls, NY 
Rapid City, SD sss... Meade Bellingham, WA Whatcom Washington 
‘ Pennington Benton Harbor, MI Berrien Hagerstown, MD Washington 
Bremerton, WA Kitsap Hickory, NC . Alexander 
Casper, WY Natrona Catawba 


thus : - Charlottesville, VA..... Albemarle Jacksonville, NC Onslow 
Areas Qualifying for Recognition as Fiueassin Joplin, MO 


New SMSAs y Greene Newton 
Charlottesville City Medford, OR Jackson 
SMSA area Constituent counties ‘ Butte Newark, OH Licking 
Anderson, SC Cumberland, MD- Allegany (MD) Newburgh- Orange 
Arecibo, PR Arecibo Municipio WV. Mineral (WV) Middletown, NY. 
Camuy Municipio Danville, VA Pittsylvania 
Hatillo. Municipio Danville City Thurston 
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Sutter 
Yuba 


New NECMAs 


NECMA Constituent counties 


EE ... Penobscot 
Burlington, VT 
Portsmouth-Dover- Rockingham (NH) 
Rochester, NH-ME. Strafford (NH) 
York (ME) 


Revised NECMA Definitions 


NECMA Constituent counties 


Boston-Lowell- Essex (MA) 
Brockton- Middlesex {MA} 
Lawrence- Norfolk (MA) 
Haverhill, MA. Suffolk (MA) 

Plymouth (MA) 

Hartford 

Middlesex 

Tolland 

Hillsborough 


Hartford-New 
Britain-Bristol, CT. 


Manchester-Nashua, 
NH. 

Portland, ME 

Sagadahoc 

Bristol 

Kent 

Providence 

Washington 


Providence-Warwick- 
Pawtucket, RL 


Table B-I.—SNF Group Limits 
{Cost reporting periods beginning on or after July 1, 1984] 


HOSPITAL-BASED 


Non-MSA: 
RE Fai iatsinisginckeeiosaeiil 
A&G add-On ......0....c000 ic 


'The nonlabor portien of the limits for SNFs located in 
the States of Alaska and Hawaii. the Commonwealth of 
Puerto Rico, and the Virgin Islands will be increased by 
the following cost-of-living adjustments: 


Table B-Il—Wage Index for Urban 
Areas 


{Cost reporting periods beginning on or after July 1, 1984} 


Urban area (MSA) (constituent counties or 
county equivalents) 


Aguadilla, PR 
Aguada, PR 
Aguadilla, PR 
Isabella, RP 
Moca, Pr 


Albany, GA 

Dougherty, GA 

Lee, GA 
Albany-Schenectady-Troy, NY 

Albany, NY 

Greene, NY 

Montgomery, NY 

Rensselaer, NY 

Saratoga, NY 

Schenectady, NY 
Albuquerque, NM .........cc:sscscsssessseeensees 

Bernalillo, NM 
Alexandria, LA 

Rapides, LA 
Allentown-Bethlehem, PA-NJ 

Warren, Nj 

Carbon, PA 

Lehigh, PA 

Northampton, PA 
Altoona, PA 

Blair, PA 
Amarillo, TX 

Potter, TX 

Randall, TX 
Anaheim-Santa Ana, CA 

Orange, CA 
Anchorage, AK 

Anchorage, AK 
Anderson, IN 

Madison, IN 
Anderson, SC 

Anderson, SC 
Ann Arbor, MI 

Washtenaw, MI 
Anniston, AL 

Calhoun, AL 
Appleton-Oshkesh-Neenah, WI 

Calumet, WI 

Outagamie, WI 

Winnebago, WI 
Arecibo, PR 

Arecibo, PR 

Camuy, PR 

Hatillo, PR 

Quebradillas, PR 
‘Asheville, NC. 

Buncombe, NC 





‘Table B-IL—Wage Index for Urban 
Areas—Continued 


{Cost reporting periods beginning on or after July 1, 1984] 


Urban area (MSA) (constituent counties or 
county equivalents) 


Clarke, GA 
Jackson, GA 
Madison, GA 
Qconee, GA 


Cherokee, GA 
Clayton, GA 
Cobb, GA 
Coweta, GA 
De Kalb, GA 
Douglas, GA 
Fayette, GA 
Forsyth, GA 
Fulton, GA 
Gwinnett, GA 
Henry, GA 
Newton, GA 
Paulding, GA 
Rockdale, GA 
Spalding, GA 
Walton, GA 
Atlantic City, NJ 
Atlahtic, NJ 
Cape May, NJ 
Augusta, GA-SC 
Columbia, GA 
McDuffie, GA 
Richmond, GA 
Aiken, SC 
Aurora-Elgin, IL 
Kane, IL 
Kendall, Il 


Travis, TX 
Williamson, TX 

Bakersfield, CA 
Kern, CA 


Anne Arundel, MD 
Baltimore, MD 
Baltimore City, MD 
Carroll, Md 
Hartford, MD 
Howard, MD 
Queen Anne’s, MD 
Bangor, ME 
Penobscot, ME 
Baton Rouge, LA 
Ascension, LA 
East Baton Rouge, LA 
Livingston, LA 
West Baton Rouge, LA 
Battle Creek, MI 
Calhoun, MI 
Beaumont-Port Arthur, TX 
Hardin, TX 
Jefferson, TX 
Orange, TX 
Beaver County, PA 
Beaver, PA 
Bellingham, WA 
Whatcom, WA 
Benton Harbor, MI 
Berrien, MI 
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Table B-AL—Wage Index for Urban 
Aveas—Continued 
{Cost reporting periods beginning on or after July 1, 1984] 


Urban area (MSA) (censtituent counties.or ‘Wage 


Table BAI.—Wage Index for Urban 
‘Areas—Continued 
{Cost reporting periods beginning on or after July 1, 1964) 


Urban ane SA) {constituent counties Wi 
* = equivalents) 2 ‘eles 


Table B-Il.—Wage Index for Urban 
Areas—Continued 


{Cost reporting periods beginning on or after July 1, 1984] 


Urban-area (MSA) (constituent counties or 
county equivalents) 


Bergen-Passaic, NJ 
Bergen, NJ 
Passsaic, NJ 

Billings, ‘MT 
Yellowstone, MT 

Biloxi-Gulfport, MS 
Hancock, MS 
Harrison, MS 

Binghamton, NY 
Broome, NY 
Tigoa, NY 

Birmingham, AL 
Blount, AL 
Jefferson, AL 
Saint Clair, AL 
Shelby, AL 
Walker, AL 

Bismarck, ND 
Burleigh, ND 
Morton, ND 

Bloomington, IN 
Monroe, IN 

, Bleomington-Normal, IL 

Mclean, IL 


BRO1G0 CIGI TID a soccsoiserathssckipnsiosninssetiinpecnith 


Ada, ID 

Boston-Lawrence-Salem-Lowell- 
Brockton, MA 

Essex, MA 

Middlesex, MA 

Norfolk, MA 

Plymouth, MA 

Suffolk, MA. 
Boulder-Longmont, CO 

Boulder, CO 
Bradenton, FL 

Manatee, FL 
Brazoria, TX 

Brazoria, TX 
Bremerton, WA 

Kitsap, WA 
Bridgeport-Stamford-Norwalk- 

Danbury, CT 

Fairfield, CT 
Brownsville-Harlingen, TX 

Cameron, TX 
Bryan-College Station, TX 

Brazos, TX 
Buffalo, NY 

Erie, NY 
Burlington, NC 

Alamance, NC 
Burlington, VT 

Chittenden, VT 

Grand Isle, VT 
Caguas, PR 

Caguas, PR 

Gurabo, PR 

San ‘Lorenz, PR 

Aguas Buenas, PR 

Cayey, PR 

Cidra, PR 
Canton, OH 

Carroll, OH 

Stark, OH 
Casper, WY 

Natrona, WY 
Cedar Rapids, IA 








Linn, IA 
Champaign-Urbana-Rantoul, IL.... 

Champaign, IL 
Charleston, SC 

Berkeley, SC 

Charleston, SC 

Dorchester, SC 
Charleston, WV 

Kanawha, WV 

‘Putnam, WV 
Charlotte-Gastonia-Rock Hill, NC- 


Cabarrus, NC 
Gaston, NC 
Lincoln, NC 
Mecklenburg, NC 
Rowan, NC 
Union, NC 

York, SC 


Charlottesville, VA.......ssreeseseeseenres iJ 


Albermarle, VA 
Charlottesville City, VA 
Fluvanna, VA 

Greene, VA 


} Chattanooga, TN—GA......s.cnssssssnees 


GI Bier ccicthcadninintisoipabitiveigeiinin a 
Catoosa, GA 
Dade, GA 
Walker, GA 
Hamilton, TN 
Marion, TN 
Sequatchie, TN 
TUBB I asta cicanteintsdscscncsansiggsle 
Laramie, Wy 
Chicago, IL 
Cook, IL 
McHenry, IL 


Butte, CA 
Cincinnati, OH-KY-IN .....ssssssrssesrsenn 
Dearborn, IN 
Boone, KY 
Campbell, KY 
Kenton, KY 
Clermont, OH 
Hamilton, OH 
Warren, OH 
Clarksville-Hopkinsville, TN-KY 
Christian, KY 
Montgomery, TN 
Cleveland, OH 
Cuyahoga, OH 
Geauga, OH 
Lake, OH 
Media, OH 
Colorado Springs, CO......sssssvseseraseee of 
El Paso, CO 


‘Columbia, MO 


Boone, MO 
Columbia, SC 
Lexington, SC 
Richland, SC 
Columbus, GA-AL 
Russell, AL 
Chattanoochee, GA 
Muscogee. GA 
Columbus, OH 
Delaware. OH 








9914 


1,0966 


county equivalents) index 


Fairfield, OH 
Franklin, OH 
Licking, OH 
Madison,.OH 
Pickaway, OH 
' Unien, OH 

Corpus Christi, TX 
Nueces, TX 
San Patricio, TX 


Cumberland, MD-WV........::.::0cssssssea 


Allegany, MD 
Mineral, WV 
Dallas, TX 
Collins, TX 
Dallas, TX 
Denton, TX 
Ellis, TX 
‘Kaufman, TX 
Rockwall, TX 
Danville, VA 
Danville City, VA 
Pittsylvania, VA 
Davenport-Rock Island-Moline, IA- 


Scott, IA 
Henry, IL 
Rock Island, IL 


Dayton-Springfield, QH........sssrsanens 


(Clark, OH 
Greene, OH 
Miami, OH 
Montgomery, OH 
Daytona'Beach, FL 
Volusia, EL 
Decatur, {IL 
‘Macon, IL 
Denver, CO 
Adams, CO 
Arapahoe, CO 
Denver, CO 
Douglas, CO 
Jefferson, CO 
Des Moines, IA 
Dallas, IA 
Polk, IA 
Warren, IA 
Detroit, MI 
Lapeer, MI 
Livingston, MI 
Macomb, MI 
Monroe, MI 
Oakland, MI 
Saint Clair, MI 
Wayne, MI 


Dale, AL 
Houston, .AL 
Dubuque, IA 
Dubuque, IA 
Duluth, MN-WI 
St. Louis, MN 
Douglas, WI 
Eau Claire, WI 
Chippewa, WI 
Eau Claire, W1 
OOP a Ie ccatisesesseckacoctesncsitecrnceisnatenail i 
El Paso, TX 
BlichardtsGoshen, [Nocssssssssrsorsecssnnnes a 











9092 


9486 


9437 


$942 


9419 


*.9165 
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Table B--Il.—Wage Index for Urban 


Areas—Continued 


[Cost reporting periods beginning on or after July 1, 19864] 


Urban area (MSA) (constituent counties or 
county equivalents) 


sane Springfield, OR ciicbetkc a 
Lane, OR 

Evansville, IN-KY 
Posey, IN 
Vanderburgh, IN 
Warrick, IN 
Henderson, KY 

Fargo-Moorhead, ND-MN 
Clay, MN 
Cass, ND 

Fayetteville, NC 
Cumberland, NC 

Fayetteville-Springdale, AR 
Washington, AR 


Lauderdale, AL 

Florence, SC 
Florence, SC 

Fort Collins-Loveland, CO 
Larimor, GO 

Fort Lauderdale-Hollywood-Pom- 

pano Beach, FL 

Broward,.FL .. .. 

Fort Myers-Cape Coral, FL 
Lee, FL 

Fort Pierce, FL 
Martin, FL 
St. Lucie, FL 

Fort Smith, AR-OK 
Crawford, AR 
Sebastian, AR 
Sequoyah, OK 

Fort Walton Beach, FL 
Okaloosa, FL 

Re OI, Tp scsnconsennnsictsennbentcsio 
Allen, IN 
De Kalb, IN 
Whitley, IN 

Fort Worth-Arlington, TX 
Johnson, TX 
Parker, TX 
Tarrant, TX 


Etowah, AL 
Gainesville, FL. 
Alachua, FL 
Bradford, FL 
Galveston-Texas. City, TX 
Galveston, TX 
Gary-Hammond, IN 
Lake, IN 
Porter, IN 
Glens Falls, NY 
Warren, NY 
Washington, NY 
Grand Forks, ND 


Table B-II.—Wage Index for Urban 


Areas—Continued . 


{Cost reporting periods beginning on or after July 1, 1984) 


Urban area (MSA) (constituent counties or 
county equivalents) 


Grand Forks, ND 
Grand Rapids, MI 
Kent, MI 
Ottawa, MI 
Great Falls, MT 
Cascade, MT 


Weld,-CO 
Green Bay, WI 
Brown, WI 


-Gregnsboro-Winston-Salem-High 


Davidson, NC 
Davie, NC 
Forsyth, NC 
Guilford, NC 
Randolph, NC 
Stokes, NC 
Yadkin, NC 
Greenville-Spartansburg, SC 
Greenville, SC 
Pickens, SC 
Spartansburg, SC 


‘Hagerstown, MD 


Washington, MD 
Hamilton-Middletown, OH 

Butler, OH 
Harrisburg-Lebanon-Carlisle, PA 

Cumberland, PA 

Dauphin, PA 

Lebanon, PA 

Perry, PA 
Hartford-New  Middleton-Britain- 

Bristol, CT. 

Hartford, CT 

Litchfield, CT 

Middlesex, CT 

Tolland, CT 


Alexander, NC 
Burke, NC 
Catawba, NC 
Honolulu, HI 
Honolulu, HI 
Houma-Thibodaux, LA 
Lafourche, LA 
Terrebonne, LA 
Houston, TX 
Fort Bend, TX 
Harris, TX 
Liberty, TX 
Montgomery, TX 
Waller, TX 
Huntington-Ashland, WV-KY-OH 
Boyd, KY 
Carter; KY 
Greenup, KY 
Lawrence, OH 
Cabell, WV 
Wayne, WV 
Huntsville, AL 
Madison, AL 
Indianapolis, IN 
Boone, IN 
Hamilton, IN 
Hancock, IN 
Hendricks, IN 
Johnson, IN 


Table B-II.—Wage Index for Urban 
Areas—Continued 


{Cost reporting periods beginning on or after July 1, 1984] 


Urban area (MSA) (constituent counties or 
county equivalents) 


Marion, IN 
Morgan, IN 
Shelby, IN 
Iowa City, IA 
Johnson, IA 


Jackson, MS 
Hinds,-MS 
Madison, MS 
Rankin, MS 
NNR TON scssasccescascsecsgsctectccpetetateaeteikegs ; 
Madison, TN 
Jacksonville, FL 
Clay, FL 
Duval, FL 
Nassau, FL 
St. Johns, FL 
Jacksonville, NC 
Onslow, NC 
Janesville-Beloit, WI 
Rock, WI 
Jersey City, NJ 
Hudson, NJ 
Johnson City-Kingsport-Bristol, TN- 
VA 


Hawkins, TN 
Sullivan, TN 
Unicoi, TN 
Washington, TN 
Bristol City, VA 
Scott, VA 
Washington, VA 


: Johnstown, PA 


Cambria, PA 
Somerset, PA 


Joplin, MO 
Jasper, MO 
Newton, MO 
Kalamazoo, MI 
Kalamazoo, MI 
Kankakee, IL 
Kankakee, IL 
Kansas City, MO-KS 
Johnson, KS 
Leavenworth, KS 
Miami, KS 
Wyandotte, KS 
Cass, MO 
Clay, MO 
Jackson, MO 
Lafayette, MO 
Platte, MO 
Ray, MO 
Kenosha, WI 
Kenosha, WI 
Killeen-Temple, TX 
Bell, TX 
Coryell, TX 
Knoxville, TN. 
Anderson, TN 
Blount, TN 
Grainger, TN 
Jefferson, TN 
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Tabtile B-H.—W age Index for Utban 
Aceas—Continued 
[Gost reporting:periods: beginning on or after July 1, 1984] 


Urban area (MSA) (constituent counties or 
' county equivalents) 


‘Knox, TN 
Sevier, TN 
(Union, TN 
Kokomo, IN 
Howard, IN 
Tipton, IN 
LaCrosse, WI 
LaCrosse, WI 
Lafayette, LA 
Lafayette, LA 
St.'!Martin, LA 
Re i Tiss ssicctcinapiditecicavagscbletiasd 
Tippecanoe, IN 
Lake Charles, LA 
Calcasieu, LA 
Lake County, IL 
‘Lake, IL 
Lakeland-Winter Haven, FL.......ss000+ 
Polk, FL 
Lancaster, PA 
Lancaster,.PA 
Lansing-East Lansing, MI..........00 
Clinton, MI 
Eaton, MI 
Ingham, .MI 
Laredo, TX 
‘Webb, TX 
Las Cruces, NM 
Dona Ana, NM 
Las Vegas, NV 
Clark, NV 
Lawrence, KS 
Douglas, KS 
Lawton, OK 
Comanche, OK 
~Lewisten-Auburn, ME 
Lexington-Fayette, KY. 
Androscoggin,. ME 
Bourbon, KY 
Clark, KY 
Fayette, KY 
Jessamine, KY 
Scott, KY 
Woodford, KY 


Auglaize, OH 
Lincoln, NE 

Lancaster, _NE 
Little Rock-North Little Rock, AR...... 

Faulkner, AR 

Lonoke, AR 

Pulaski, AR 

Saline, AR 
Longview-Marshall, TX ...svsssssseseenee ol 

Gregg, TX 

Harrison, TX 
Lorain-Elyria, OH 

Lorain, OH 
Los Angeles-Long Beach, ‘CA 

Los Angeles, CA 
Louisville, KY-IN 

Clark, IN 

Flayd, IN 

Harrison, IN 

Bullitt, KY 

Jefferson, KY 

Oldham, KY 


6700 


1.0104 


1.3166 


1.1027 


Table :B-l.—Wage Index for Urban 
Areas—Continued 


{Cost reporting periods beginning on or after July 1.1984] 


Urban area'(MSA) {constituent counties or 
‘ , county equivalents) - . 


Shelby, KY 
Lubbock, TX 
Lubbock, TX 


Amherst, VA 
Campbell, VA 
iLynchburg.City, VA 
Macon:Warner Robins, GA 
Bibb, GA 
Houston, GA 
Jones, GA 
Peach, ‘GA 
Madison, WI 
Dane, WI 
Manchester-Nashua,.NH 
Hillsboro, NH 
Merrimack, NH 
Mansfield,.QH 
Richland, OH 
Mayaguez, PR 
Anasco, PR 
Cabo Rojo, PR 
Hormigueros, PR 
Mayaguez, PR 
San.German,.PR 
McAllen-Edinburg-Mission, TX 
‘Hidalgo, TX 
Medford, OR 
Jackson,.OR 
Melbourne-Titusville, FL 
Brevard, .FL 
Memphis, TN-AR-MS 
Crittenden, AR 
De!Soto, MS 
Shelby, TN 
Tipton, TN 
Miami-Hialeah, FL 
Dade, FL 
Middlesex-Somerset-Hunterdon, 'NJ.. 
‘Hunterdon, .NJ 
Middlesex, NJ 
Somerset,.NJ 
Midland, TX 
Midland, TX 
Milwaukee, WI 
Milwaukee, WI 
Ozaukée, WI 
Washington, WI 
Waukesha, WI 
Minneapolis-St. Paul, MN-WI 
Anoka, MN 
Carver, MN 
Chisago, MN 
Dakota, MN 
Hennepin, MN 
Isanti, MN 
Ramsey, MN 
Scott, MN 
Washington, MN 
Wright, MN 
St. (Croix, MI 
Mobile, AL 
Baldwin. AL 
Mobile,.AL 
DROID, COIN Sicocscsscszieeseescegiinsccomnteanbons J 
Stanislaus, CA i 
Monmouth-Ocean, NJ 
Monmouth, NJ 


1.1596 


9713 


‘Muncie, IN 
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Table B-H.—Wage Index for Urban 
Areas—Continued 
{Cost reporting periods beginning on or after july 1. 1984] 


Urban area’ (MSA) {constituent counties or 


Wage 
county equivalents) 


index 


Ocean, NJ © 
Monroe, LA 
(Ouachita, LA 
Montgomery, AL 
Autauga, AL 
‘Elmore, AL 
Montgomery, AL 
* 9923 
Delaware, IN 
Muskegon, MI 
Muskegon, MI 
Naples, FL 
Collier, FL 
Nashville, TN 
Cheatham, TN 
Dawidson, TN 
Dickson, TN 
Robertson, TN 
Rutherford, TN 
Sumner, TN 
Williamson, TN 
Wilson, TN 
Nassau-Suffolk, NY 
Nassau, NY 
Suffolk, NY 
New Bedford-Fall River-Attleboro, 


*:9589 
“1.1559 


1.1642 


Bristol, MA 
New Haven-West 
bury-Meriden,.CT 
New Haven, CT 
New London-Norwich, .CT 
New London, CT 
Die Opleans, LAr ....0.ccrccercrsseccrcsrscarsecered 
Jefferson, LA 
Orleans, LA 
St. (Bernard, LA 
St.(Charles, LA 
St.{John The Baptist, LA 
St. Tammany, LA 
New York, NY 
Bronx, NY 
Kings, NY 
New York.City, NY 
Putnam, NY 
Queens, NY 
Richmond, NY 
Rockland, NY 
Westchester, NY 
Newark, NJ 
Essex, NJ 
Marris, NJ 
Sussex, NJ 
Union, NJ 
Niagara Falls, NY 
Niagara, NY 
Norfolk-Virginia 


Haven-Water- 





Beach-Newport 


Chesapeake.City, VA 
Gloucester, VA 
‘Hampton.City, VA 
James City Co., VA 
Newport News City, VA 
Norfolk City, VA” 
Poquoson, VA 
'Portsmouth.Gity, VA 
Suffolk City, VA 
Virginia .Beach.City, VA 
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_ Table B-II.—Wage Index for Urban 
Areas—Continued 
{Cost reporting periods beginning on or after July 1, 1964] 


Urban area (MSA) (constituent counties or 
county equivalents) 


Williamsburg City, VA 
York, VA 
Oakland, CA 
Alameda, CA 
Contra Costa, CA 
Ocala, FL 
Marion, FL 


Oklahoma City, OK 
Canadian, OK 
Cleveland, OK 
Logan, OK 
McClain, OK 
Oklahoma, OK 
Pottawatomie, OK 

Olympia, WA 
Thurston, WA 

Omaha, NE-IA 
Pottawattamie, IA 
Douglas, NE 
Sarpy, NE 
Washington, NE 

Orange County, NY 
Orange, NY 

Orlando, FL 
Orange, FL 
Osceola, FL 
Seminole, FL 

Owensboro, KY 
Daviess, KY 

Oxnard-Ventura, CA 
Ventura, CA 

Panama City, FL. 

Bay. FL 

Parkersburg-Marietta, WV-OH 
Washington, OH 
Wood, WV 

Pascagoula, MS 
Jackson, MS 

Pensacola, FL 
Escambia, FL 
Santa Resa, FL 

I I cect eensclcasll 
Peoria, IL 
Tazewell, IL 
Woodford, IL 

Philadelphia, PA-NJ 
Burlington, NJ 
Camden, NJ 
Gloucester, NJ 
Bucks, PA 
Chester, PA 
Delaware, PA 
Montgomery, PA 
Philadelphia, PA 

PR AAT Sistas GiscncnvepcdtasSciesnnesn 
Maricopa, AZ 

Pine Bluff, AR 
Jefferson, AR 

Pittsburgh, PA 
Allegheny, PA 
Fayette, PA 
Washington; PA 
Westmoreland, PA 

Pittsfield, MA 
Berkshire, MA 

Ponce, PR 


Table B-II.—Wage Index for Urban 
Areas—Continued *° 


[Cost reporting periods beginning on or-after July 1, 1984) 


Urban area (MSA) (constituent counties or 
county equivalents) : 


Juana Diaz, PR 
Ponce, PR 
Portland, ME 
Cumberland, ME 
Sagadahoc, ME 
York, ME 
Portland, OR 
Clackamas, OR 
Multnomah, OR 
Washington, OR 
Yamhill, OR 
Portsmouth-Dover-Rochester, NH 
Rockingham, NH 
Strafford, NH 
Poughkeepsie, NY 
Dutchess, NY 
Providence-Pawtucket- 
Woonsocket, RI 
Bristol, RI 
Kent, RI 
Newport, RI 
Providence, RI 
Statewide, RI 
Washington, RI 
Provo-Orem, UT 
Utah, UT 


Pueblo, CO 
Racine, WI 

Racine, WI 
Raleigh-Durham, NC 

Durham, NC 

Franklin, NC 

Orange, NC 

Wake, NC 
Rapid City, SD 

Pennington, SD 
Reading, PA 

Berks, PA 
Redding, CA 

Shasta, CA 


Washoe, NV 
Richland-Kennewick, WA 
Benton, WA 
Franklin, WA 
Richmond-Petersburg, VA 
Charles City Co., VA 
Chesterfield, VA 
Colonial Heights City, VA 
Dinwiddie, VA 
Goochland, VA 
Hanover, VA 
Henrico, VA 
Hopewell City, VA 
New Kent, VA 
Petersburg City, VA 
Powhatan, VA 
Prince George, VA 
Richmond City, VA 
Riverside-San Bernardino, CA 
Riverside, CA 
San Bernardino, CA 
Roanoke, VA 
Botetourt, VA 
Roanoke, VA 
Roanoke. City, VA 
Salem City, VA 
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Table B-II.—Wage Index for Urban 
Areas—Continued 


{Cost reporting periods beginning on or after July 1, 1984] 


Urban area (MSA) (constituent counties. or 
county equivalents) ’ 


Rochester, MN 
Olmsted, MN 

Rochester, NY 
Livingston, NY 
Monroe, NY 
Ontario, NY 
Orleans, NY 
Wayne, NY 

Rockford, IL 
Boone, IL 
Winnebago, IL 

Sacramento, CA 
Eldorado, CA 
Placer, CA 
Sacramento, CA 
Yolo, CA 

Saginaw-Bay City-Midland, MI 
Bay, MI 
Midland, MI 
Saginaw, MI 

St. Cloud, MN 
Benton, MN 
Sherburne, MN 
Stearns, MN 

St. Joseph, MO 
Buchanan, MO 

St. Louis, MO-IL 
Clinton, IL 
Jersey, IL 
Madison, IL 
Monroe, IL 
St. Clair, IL 
Franklin, MO 
Jefferson, MO 
St. Charles, MO 
St. Louis, MO 
St. Louis City, MO 


Marion, OR 

Polk, OR 
Salinas-Seaside-Monterey, CA 

Monterey, CA 
Salt Lake City-Ogden, UT 

Davis, UT 

Salt Lake, UT 

Weber, UT 
San Angelo, TX 

Tom Green, TX 
San Antonio, TX 

Bexar, TX 

Comal, TX 

Guadalupe, TX 
San Diego, CA 

San Diego, CA 
San Francisco, CA 

Marin, CA « 

San Francisco, CA 

San Mateo, CA 
San Jose, CA 

Santa Clara, CA 
San Juan, PR 

Barcelona, PR 

Bayoman, PR 

Canovanas, PR 

Carolina, PR 

Catano,-PR 

Corozal, PR 

Dorado, PR 
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Table B-II.—Wage Index for Urban 


Areas—Continued 


[Cost reporting periods beginning on or after July 1, 1984] 


Urban area (MSA) (constituent counties or 
county equivalents) 


Fajardo, PR 
Florida, PR 
Guaynabo, PR 
Humacao, PR 
Juncos, PR 

Los Piedras, PR 
Loiza, PR 
Luguillo, PR 
Manati, PR 
Naranjito, PR 
Rio Grande, PR 
San Juan, PR 
Toa Alta, PR 
Toa Baja, PR 
Trojillo Alto, PR 
Vega Alta, PR 
Vega Baja, PR 


Santa Barbara-Santa Maria- 


Lompoc, CA 
Santa Barbara, CA 
Santa Cruz, CA 
Santa Cruz, CA 
Santa Fe, NM 
Los Alamos, NM 
Santa Fe, NM 
Santa Rosa-Petaluma, CA 
Sonoma, CA 
Sarasota, FL 
Sarasota, FL 
Savannah, GA 
Chatham, GA 
Effingham, GA 
Scranton-Wilkes Barre, PA 
Columbia, PA 
Lackawanna, PA 
Luzerne, PA 
Monroe, PA 
Wyoming, PA 
Seattle, WA 
King, WA 
Snohomish, WA 
Sharon, PA 
Mercer, PA 
Sheboygan, WI 
Sheboygan, WI 
Sherman-Denison, TX 
Grayson, TX 
Shreveport, LA 
Bossier, LA 
Caddo, LA 
Sioux City, IA-NE 
Woodbury, IA 
Dakota, NE 
Sioux Falls, SD 
Minnehaha, SD 
South Bend-Mishawaka, IN 
St. Joseph, IN 
Spokane, WA 
Spokane, WA 
Springfield; IL 
Menard, IL 
Sangamon, IL 
Springfield, MO 
Christian, MO 
Greene, MO 
Springfield, MA 
Hampden, MA 
Hampshire, MA 


Table B-IIl.—Wage Index for Urban 


Areas—Continued 


(Cost reporting periods beginning on or after July 1. 1984] 


Urban area (MSA) (constituent counties or 
county equivalents) 


State College, PA 
Centre, PA 
Steubenville-Weirton, OH-WV 
Jefferson, OH 
Brooke, WV 
Hancock, WV 
Stockton, CA 
San Joaquin, CA 
Syracuse, NY 
Madison, NY 
Onondaga, NY 
Oswego, NY 
Tacoma, WA 
Pierce, WA 
Tallahassee, FL 
Gadsden, FL 
Leon, FL 
Tampa-St. Petersburg-Clearwater, 


Hernando, FL 

Hillsborough, FL 

Pasco, FL 

Pinellas, FL 
Terre Haute, IN 

Clay, IN 

Vigo, IN 
Texarkana-TX-Texarkana, AR 

Miller, AR 

Bowie, TX 
Toledo, OH 

Fulton, OH 

Lucas, OH 

Wood, OH 
Topeka, KS 

Shawnee, KS 
Trenton, NJ 

Mercer, NJ 
Tucson, AZ 

Pima, AZ 


Creeks, OK 
Osage, OK 
Rogers, OK 
Tulsa, OK 
Wagoner, OK 
Tuscaloosa, AL 
Tuscaloosa, AL 
TOI eisieccissinstshsenetersssachrtroesstactaintocsens 
Smith, TX 
Utica-Rome, NY 
Herkimer, NY 
Oneida, NY 
Vallejo-Fairfield-Napa, CA 
Napa, CA 
Solano, CA 
Vancouver, WA 
Clark, WA 
Victoria, TX. 
Victoria, TX 
Vineland-Millville-Bridgeton, NJ 
Cumberland, NJ 
Visalia-Tulare-Porterville, CA 
Tulare, CA 
Waco, TX 
McLennan, TX 
Washington, DC-MD-VA 
District of Columbia, DC 
Calvert, MD 


Table B-IIl.—Wage Index for Urban 
Areas—Continued 


[Cost reporting periods beginning on or after July 1. 1984} 


Urban area (MSA) (constituent counties or 
county equivalents) 


Charles, MD 
Frederick, MD 
Montgomery, MD 
Prince Georges, MD 
Alexandria City, VA 
Arlington, VA 
Fairfax, VA 
Fairfax City, VA 
Falls Church City, VA 
Loudoun, VA 
Manassas City, VA 
Manassas Park City, VA 
Prince William, VA 
Stafford, VA 
Waterloo-Cedar Falls, IA.......@b......000 
Black Hawk, IA 
Bremer, IA 
Wausau, WI 
Marathon, WI 
West Palm Beach-Boca Raton- 
Delray Beach, FL 
Palm Beach, FL 
Wheeling, WV-OH 
Belmont, OH 
Marshall, WV 
Ohio, WV 
Wichita, KS 
Butler, KS 
Sedgwick, KS 
Wichita, Falls, TX 
Wichita, TX 
Williamsport, PA 
Lycoming, PA 
Wilmington, DE-NJ-MD 
New Castle, DE 
Cecil, MD 
Salem, NJ 
Wilmington, NC 
New Hanover, NC 
Worcester-Fitchburg-Leominster, 


Worcester, MA 
Yakima, WA 
Yakima, WA 


Youngstown-Warren, OH 
Mahoning, OH 
Trumbull, OH 

Yuba City, CA 
Sutter, CA 


Yuba, CA 


* Approximate value for area. 


Table B-III.—Wage Index for Rural 
Areas 


[Cost reporting periods beginning on or after July 1, 1984] 


Wage 
| index 


Rural area (non-MSA): 
Alabama 
Alaska 
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Table B-IIl.—Wage Index for Rural Table B-IH.—Wage Index for Rural Table B-FV.—Cost Reporting Year 
Areas—Continued Areas—Continued Adjustment Facters *—Continued 


{Cost reporting periods beginning on or after July 1. 1984] [Cost reporting periods beginning or or after July 1, 1984] (Cost reporting periods beginning on-or after July 1, 1964] 


Mississippi... 


Montana 
Nebraska. 


North Carolina.. 
North Dakota... 


The 
adjustment 
factor is— 


Pennsylvania. 

Puerto Rico... ies 
Rhode Island... <secaetnsahatlocssnetdbets kaka 
South Carolina........... eacnschochtobsbact 


Virgin Islands . 
West Virginia.. 


*Approximate value for area. 


. compounded. projected. market. basket. infla- 
Table B-IV.—Cost Reporting Year tion rates of 3. A = ie pensens for 1985, -_ and 
: 1987 respective’ ese adjustment factors are. subject to 
Adjustment Faetors } —~ y later estimates of cost increases or 
. 7 oe lecreases. 
{Cost reporting periods beginning on or after July 1, 1964] If, for any reason, we do not publish a new schedule of 
limits to be effective on. May 1, 1986 or do not announce 
other changes in the current schedule by that date, the 


The 
i riod i i current limits will continue in effect,. with the last 
was a a et ee ——— adjustment factor above multiplied’ by 1.00319 once for 


month between April 1, 1986 and. the: month. in 

which the cost reporting period begins, until a new 

1.00279 | schedule of limits or other provision is issued. For 

t example, if a cost reporting period begins on june: 1, 1986, 

1.00559 | 1.08769 would be multiplied by 1.00319 twice and the 

1.00839 | resulting factor would equal 1.07459 (1.06769 x 1.00319 x 
1.01121 1.00319 = 1.07451). 


1.01403 


APPENDIX B-i.—DERIVATION OF “MARKET BASKET” INDEX FOR SNF ROUTINE SERVICE COSTS 
(Cost reporting periods beginning ‘on on.or. after July 1, 1984] 


Percentage changes in average hourly earnings of employees im nursing and personal care facility. (SIC 805) 
Source: U.S. Dept. of Labor, Bureau of Labur Statistics, Employment and Earnings (monthly), Table C-2. 
Processed foods and feeds component of producer price index. 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Monthly Labor Review, Table. 23. 
Food and beverage component of Consumer Price Index, all urban. 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Monthy Labor Review, Table 22. 
Supplements to wages and salaries per worker in nonagricultural establishments. 
For supplements to wages: 
Source: U.S. Dept. of Commerce, Bureau of Economic Analysis, Survey of Current Business, Table 1.11. 
For total employment: 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Employment and Earnings (monthly), Table B-4. 
A. implicit price defiator-consumption of fuel oil and coal (derived frory fuel oi! component of Consumer Price Index). 
Source: U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business (monthly), Table 
7.11. 
B. Implicit price deflator-consumer of electricity (derived from electricity component of Consumer Price Index). 
Source: U.S. Dept. of Commerce, Bureau of Economic Analysis. 
C. Implicit price deflator for natural gas (derived from utility (piped) gas component of Consumper Price Index). 
Source: Same as electricity above. 
..| D. Water and sewage maintenance component of the Consumer Price index. 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Monthly Labor Review, Table 23. 
..| All tem Consumer Price Index, all urban. 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Monthly Labor Review, Table: 23. 
Services component of Consumer Price Index, all urban. 
Source: U.S. Dept. of Labor, Bureau.of Labor Statistics, Monthly Labor Review, Table 23. 
All Item Consumer Price Index, all urban. 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Monthly Labor Review, Table 23. 
Pharmaceutical preparations, ethical component of praducer price index. 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Producer Prices and Price Indexes (monthly), Table 6. 
Physician services component of Consumer Price index for all urban consumers. 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Monthly Labor Review, Table 23. 


en. of skilled home costs were obtained from the DHEW-WNational:Center for Health: Statistics (NCHS) Sova Nursing: Home Surveys 
for participation in Medicare program. See Home Costs. 1972, Umted States: National Nursing Home Survey, August 1973-April 1974, 
Home. Survey: 1977 Summary for the United States, Vital and Statistics, Series 13, Number 43. 
eg ny allie get ph sandr nme Mega en yp Agenda rg ee oat cn ‘price” variable has an index: of 100.0. The relative 
period. in. accordance with price changes for each price. variable. Cost categories with relatively higher “price” ee ae 


inc., Cost Forecasting Service (CFS 861), 1750 K Street, N.W., Washington, D.C. 20006. 
Inc., Trendiong (186), 29 Hartwell Avenue, Lexington, Massachusetts 02173. 
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" (Secs. 1102, 1814(b), 1861(v)(1), 1866(a), 1871 
and 1888 of the Social Security Act; 42 U.S.C. 
1302, 1395f(b), 1395x(v)(1), 1395cc{a), 1395hh, 
and 1395yy) 

(Catalog of Federal Domestic Assistance 
Program No. 13.773, Medicare—Hospital 
Insurance Program) 

Dated: February 4, 1986. 
Henry R. Desmarais, 
Acting Administrator, Health Care Financing 
Administration. 

Approved: March 11, 1986. 
Otis R. Bowen, 
Secretary. 
[FR Doc. 86-7132 Filed 3-31-86; 8:45 am] 
BILLING CODE 4120-01-M 


[BERC-335-FN] 


Medicare Program; Update to 
Freestanding and Hospital-Based. 
Skilled Nursing Facility Cost Limits 
Effective for Cost Reporting Periods 
Starting May 1, 1986 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Final notice. 


SUMMARY: This notice sets forth a 
revised schedule of limits on skilled 
nursing facility inpatient routine service 
costs that are reimbursed under 
Medicare. This schedule applies to cost 
reporting periods beginning on or after 
May 1, 1986. 

EFFECTIVE DATE: May 1, 1986. 


FOR FURTHER INFORMATION CONTACT: 
Steve Kirsh, (301) 594-9465. 
SUPPLEMENTARY INFORMATION: 


I. Background 


Sections 1861(v)(1} and 1888 of the 
Social Security Act (the Act) authorize 
the Secretary to set prospective limits 
on allowable costs incurred by a 
provider of services that will be 
reimbursed under Medicare. These 
limits are based on estimates.of the 
costs necessary for the efficient delivery 
of needed health services. Implementing 
regulations appear at 42 CFR 405.460. 
Section 1888 of the Act directs the 
Secretary to set limits on per diem 
inpatient routine service costs for 
hospital-based and freestanding skilled 
nursing facilities (SNFs) by urban or 
rural area location. 

Under the authority of section 
1861(v)(1) of the Act, we published limits 
on September 29, 1982 (47 FR 42894) that 
continue to apply to freestanding SNFs. 
Under the authority of Section 1888 of 
the Act, we published new limits 
elsewhere in this issue of the Federal 
Register that apply to hospital-based 
SNFs for cost reporting periods 
beginning October 1, 1982 through June 


30, 1984 and cost reporting periods 
beginning on or after July 1, 1984 (see 
BERC-333-FN). 

Those limits contain provisions 
relating to: (1) Limits on adjusted SNF 
per diem inpatient routine service costs, 
(2) a “market basket” index developed 
to reflect changes in the price of goods 
and services purchased by SNFs, (3) 
adjustments to the cost limits by an area 
wage index developed from hospital 
industry wages, (4) a classification 
system based on whether the SNF is 
hospital-based or freestanding and 
whether it is located in an urban or rural 
area, (5) a cost-of-living adjustment for 
the nonlabor portion of the limits for 
SNFs located in Alaska, Hawaii, Puerto 
Rico, and the Virgin Islands, (6) 
freestanding SNF cost limits set at 112 
percent of the average per diem labor- 
related and nonlabor costs, {7) hospital- 
based SNF cost limits set at the limit for 
freestanding SNFs, plus 50 percent of the 
difference between the freestanding 
limit and 112 percent of the average per 
diem routine service costs of hospital 
based SNFs, and (8) an administrative 
and general (A&G) add-on for hospital- 
based SNFs. 

We proposed revised SNF cost limits 
for cost reporting periods beginning on 
or after January 1, 1986 in the Federal 
Register (50 FR 48304) on November 22, 
1985 and solicited comments on the 
proposal. This final notice discusses the 
comments received.and implements 
revised SNF cost limits for cost 
reporting periods beginning on or after 
May 1, 1986. 

In developing the revised limits, we 
have retained essentially the same 
provisions as in the limits currently 
applicable, which are published 
elsewhere in this issue of the Federal 
Register (BERC-333-FN). We have, 
however, used the most recent SNF cost 
data for calculating the limits, as well as 
the most recent hospital industry wage 
data and projections of the rates of 
increases in the costs included in the 
SNF market basket. 


II. Discussion of Revised SNF Cost 
Limits 

The schedule of limits on SNF 
inpatient routine service costs applies to 
cost reporting periods beginning on or 
after May 1, 1986 and provides for the 
following: 


A. Separate Group Limits for Labor- 


. Related and Nonlabor Components of 


Per Diem Routine Service Costs 


We retained separate group limits for 
the labor-related and nonlabor 
components of per diem routine service 


_cost. We calculate these separate limits 


as follows: 


11253 


1. Actual SNF per diem inpatient 
routine service cost data are obtained 
for each SNF. 

2. To make the data reflect current 
conditions more accurately, the data are 
adjusted from the midpoints of the cost 
reporting periods represented in the 
data collection to the midpoint of the 
initial cost reporting period to which the 
limits apply. 

3. Each SNF’s per diem cost is 
separated into labor-related and 
nonlabor portions. The labor-related 
portion is divided by the wage index for 
the SNF’s location (see Tables II and 
Ii). 

4. Finally, separate group means are 
computed for the labor-related and 
nonlabor components. Each group mean 
is multiplied by 112 percent. 


B. Adjustment of SNF Cost Data by 
Wage Index 


We are continuing to use a hospital 
industry wage index to account for area 
wage differences. This is necessary 
because industry-specific data are not 
available on SNF wages. Since hospitals 
and SNFs generally compete in 
essentially the same labor market for 
employees, we believe an index based 
on geographic variations in hospital 
wages provides an accurate measure of 
geographic variations in wages paid by 
SNFs. We developed the wage index 
from a survey of hospital salary data 
and data on paid hours worked. This 
index, unlike the Bureau of Labor 
Statistics (BLS) index used in the 
proposed notice, distinguishes between 
full-time and part-time employees. 
Therefore, it measures geographic 
variations in prevailing wage levels 
more accurately, and its use in these 
cost limits results in a more accurate 
limit for each provider. 

As we noted in the proposed notice, 
the HCFA survey-based hospital wage 
index was proposed for use in the 
hospital prospective payment system in 
a proposed rule published in the Federal 
Register on June 10, 1985 (50 FR 24377) 
and was later adopted in our final rule 
that’'was published in the Federal 
Register on September 3, 1985 (50 FR 
35646). We stated in the proposed SNF 
cost limits notice that we were 
considering the use of the HCFA survey- 
based index in this final notice and 
solicited comments on this proposed 
change. After considering the comments 
received, we decided to use the HCFA 
survey-based wage index for the limits 
in this notice. 

The wage index values in this notice 
differ slightly from those published in 
the final rule for hospital prospective 
payment (50 FR 35715, September 3, 





1985). Fhis difference is due to the 
inclusion of index values for Puerte 
Rico. We derived the Puerto Rico index 
values by first applying the relationship 
between the for 


average wage 
each Puerte Rico locale and the BLS 


wage 
we incorporated the estimated average 
hourly wages for each Puerto Rico locale 
into the survey-based wage index data 
base. Finally, we calculated wage index 
values for all areas. 


C. Use of SNF Market Basket 


We are continuing to base the cost 
limits. on reported costs, adjusted for 
actual and projected cost increases by 
applying the SNF market basket index. 
This market basket is used to adjust the 
SNF cost data to reflect cost increases 
occurring between the cost reporting 
periods represented in the data 
collection to the midpoints of the cost 
reporting periods to which the limits 


pply. ; 

The market basket comprises the most 
commonly used categories of SNF 
routine service expenses. The categories 
we are using are based primarily on 
those used by the National Center for 
Health Statistics in its National Nursing 
Home Surveys. 

The categories of expenses a are 
weighted according to the estimated 
proportion of SNF routine services costs 
attributable to each category (see 
Appendix). The weights for all major 
categories of SNF costs are based on the 
National Nursing Home Surveys of 
1973/1974 and 1977. (As noted in 
footnote ! at the end of the appendix, 
the 1973/1974 survey obtained 1972 cost 
data and the 1977 survey obtained 1976 
cost data.} These are the most current 
and comprehensive sources of national 
data on the distribution of costs in SNFs. 
(The second column of the appendix 
specifies the weights used for each 
category.) 

In developing the market basket 
index, we obtained historical and 
projected rates of increase in the price 
of goods and services in each category. 
The market basket index table, in the 
third and fourth columns, identifies the 
price variables used and the source of 
the forecast for calendar years 1981 
through 1987 (Appendix). 

The market basket index also 
provides for adjustments ir the limits if 
our forecasts: of economic trends prove 
erroneous. For cast ing periods 
beginning on or after May 1, 1986, if the 
final rate of change in the market basket 
index for a year differs from the 
estimated rate of change by at least .3 of 
one percentage point, the limits will be 


adjusted. We will advise the Medicare 
intermediaries to. use the actual rate to 
adjust each SNF's limit retroactively at 
9 settlement of the SNF's cost report. 
This approach is the same as that used 
ler the. current limits and is expleined\ in 
detail, elsewhere in this issue of the 
Federal Register (BERC—333-FN}. 
D. Application of the Hospital Wage 
Index to Employee Benefits, Health 
Service Casts, Costs of Business 
Services, and Other MisceHaneous 
Expenses 


In developing the current hospital- 
based schedule, we applied the wage 
index discussed above to five categories 
of labor-related costs; wages, enployee— 
benefits, health service costs, business 
service costs, and other miscellaneous 
costs. We have retained this method in 
developing this revised: schedule of 
kimits.. The proportion of adjusted 
routine service costs that we adjust by 
the wage index is 81.765 percent for cost 
reporting periods beginning on or after 
May 1,. 1986. 

For purposes of applying the wage 
index, employee benefits include such 
items as FICA tax, health insurance, life 
insurance, facility contributions to 
employee retirement funds, and all other 
compensation that the SNF records in 
the “employee health and welfare” cost 
center on its Medicare cost report. 

Health service costs are a category 
used by the National Nursing Home 
Survey conducted in 1977 by the Office 
of Health Research, Statistics and 
Technology, National Center for Health 
Statistics of the Public: Health Service. 
They include the costs of routine 
services that are purchased under 
arrangement from outside sources. 

Business services costs include costs: 
of banking, contract laundry, telephone, 
and other services that SNFs purchase 
at retail from outside suppliers. 

Other miscellaneous costs include 
various types of routine operating costs 
not allocated to any other category of 
the market basket. 

Thus, we are applying the wage index 
to the total portion of cost (81.765 
percent attributable to wages, fringe 
benefits, health service costs, business 
service costs, and other miscellaneous 
expenses) rather than to the wage 
portion (62.239 percent for cost reporting 
periods beginning on or after May 1, 
1986) only. We are continuing this 
method because our analysis of the data 
shows that area variations in routine per 
diem costs in these additional categories 
are closely related to area variations in 
prevailing wage levels. We believe that 
applying the wage index to the other 
categories of labor-related costs 
specified above, rather than to wages 
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only, results in individual limits that are 
more equitable and: more appropriate to. 
each SNF’s actual market environment. 


E. Freestanding Limits Set at 112 
Percent of Mean 


For cost reporting periods beginning 
on or after May 1, 1986, we are 
maintaining the revised limits at 112 
percent of the average labor-related and 
average nonlabor-telated costs of each 
group. With the exception of the HCFA 
survey-based hospital wage index, we 
are continuing to use the same 
methodology for freestanding SNFs as 
described in the September 29, 1982 
Federal Register notice (47 FR 42894). 


F. Hospital Based Limits 


For cost reporting periods beginning 
on or after May 1, 1986, the revised 
hospital-based limit equals the revised 
freestanding limit phus 50 percent of the 
difference between the freestanding 
limit and 112 percent of the mear per 
diem routine service costs of hespital- 
based SNFs. The methodology for 
hospital-based SNFs (with. the exception 
of the HCFA survey-based hospital 
wage index) is the same as the one 
described elsewhere in this issue of the 
Federal Register (BERC-333-FN]. We 
are continuing to provide an add-on 
adjustment for A & G costs. The purpose 
of this add-on is to make an adjustment 
for the allocation of costs in the A & G 
cost center. 


G. Cost-of-Living Adjustment for 
Alaska, Hawaii, Puerto Rico, and the 
Virgin Islands 


To avoid disadvantaging SNFs located 
in Alaska, Hawaii, Puerto Rico, and the 
Virgin Islands, we are continuing to 
provide a cost-of-living adjustment for 
these areas. This is an adjustment of the 
nonlabor component of the limit that 
applies to these areas based on the 
amount of the most recently determined 
cost-of-living differentials developed by 
the Office of Personnel Management. 
Since we adjust the labor-related 
component by the applicable wage 
index, this cost-of-living adjustment 
applies only to the nonlabor component. 


H. Exception to Cost Limits 


A provider can request an exception 
to the proposed cost limits under the 
provisions of 42 CFR 405.460(f). The 
request is made to HCFA central office 
through the Medicare fiscal 
intermediary. 


I. Classification System 


We are retaining the classification 
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system based on whether an SNF is 
located within a metropolitan statistical 
area (MSA), as defined by the Office of 
Management and Budget (OMB). A 
discussion of OMB's MSA designations 
appears elsewhere in this issue of the 
Federal Register (BERC-33-FN). 

The MSA and non-MSA designations 
in this notice are the same as those for 
hospital-based SNF cost limits for cost 
reporting periods beginning on or after 
July 1, 1984 (see BERC-333-FN 
published elsewhere in this issue of the 
Federal Register) except for the 
following: ; 


* The Alton-Granite City, IL, the East 
St. Louis-Belleville, IL, and the St. 
Louis, MO-IL urban areas have been 
combined into one urban area, the St. 
Louis, MO-IL area. 

Cheyenne, Wyoming, Jackson, 
Tennessee, and Rapid City, South 
Dakota have been added as new 
MSAs. 


III. Methodology for Determining Per 
Diem Routine Service Cost Limit 


A. Development of Published Limits 
1. Data 


As previously mentioned, we are 
using actual freestanding and hospital- 
based SNF inpatient routine service cost 
data, less capital-related costs allocated 
to general inpatient routine services, 
obtained from Worksheet D-1 of the 
latest Medicare cost reports available as 
of November 1982. The data have been 
adjusted to exclude the inpatient routine 
nursing salary cost differential. 

_ We adjusted these data using the 
market basket index discussed above, to 
inflate costs from the cost reporting 
periods in the data base to the midpoint 
of the first cost reporting period to 
which the limits apply. The annual 
percentage increases* in the market 
basket over the previous year that we 
used for this projection. are: 


9.6 

7.3 

5.6 

41 

3.4 

**4.0 

**39.9 

**4.6 

‘These percentages have been updated from the pro- 

posed notice to reflect the most current market basket 
data available. 

**Foreeasted increase. 

An adjustment is made to the limits if 
the forecasted market basket rate differs 
from the actual rate by at least .3 of one 
percentage point. Following the end of 
each year that the limits are in effect, 
we will determine the actual rate of 


increase or decrease in the market 
basket for that year. The data necessary 
to make this determination are usually 
available in the second quarter of the 
following year. This allows us to make 
the determination of the actual rate by 
June 30 of each year. 

If the forecasted market basket rate 
differs from the actual rate by at least .3 
of one percentage point, we will notify 
the Medicare intermediaries of the 
actual rate of increase or decrease and 
advise them to adjust each SNF cost 
limit at the time of final settlement. 


2. Use of Wage Index to Adjust Cost 
Data 


We divided each SNF’s adjusted per 
diem routine service costs into labor- 
related and nonlabor portions. We 
determined the labor-related portion by 
multiplying each SNF's adjusted per 
diem routine service cost by 81.765 
percent, which is the labor-related 
portion of cost from the market basket. 
We then divided the labor-related 
portion of each SNF’s per diem cost by 
the wage index applicable to the SNF’s 
location (see Tables II and III) to arrive 
at an adjusted labor-related portion of 
routine cost. 


3. Group Means 


We calculated separate means of 
labor-related and nonlabor adjusted 
routine service costs for each SNF group 
established in accordance with the 
SNF’s MSA or non-MSA location. 


4. Components of Limit 


For each freestanding group, we 
multiplied the mean labor-related and 
mean nonlabor costs by 112 percent to 
arrive at the freestanding limits (Table 
1). 

We then subtracted the freestanding 
limit for each group from 112 percent of 
the hospital-based mean for each group 
and multiplied the result by 50 percent. 
To arrive at the hospital-based limit 
(Table I}, the 50 percent described above 
is added to the appropriate freestanding 
limit. 


Cost Limit Data—Hospital-Based SNFs 
Rural (Non- 
MSA) 


112% of hospital-based 
mean cost: 
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Calculation of 50% Difference Between 
112% of Hospital-Based Mean Cost 
and Freestanding Limit 


Labor 


Non-labor 


Urban (MSA) 
112% of hospital-based 


Freestanding limit (table 
I 


50% of difference 
Plus freestanding limit 


Hospital-based limit 


Rural (Non-MSA) 
112% of hospital-based 


Freestanding limit (table 
i) 


50% of difference 
Plus freestanding limit 


Hospital-based limit 
(Non-MSA) 


5. A & G Add-on— 
We then calculate the A & G add-on 


for the hospital-based limits (see 
Table I). 


A&G difference: 
1. Hospital-based 
SNF A&G mean*.. 
2. Freestanding 
SNF A&G mean”*.. 


3. Difference 


Amount of A&G 
included in the 50% 
difference between 
112% of the hospital- 
based mean costs 
and the freestanding 
limit: 

4. A&G difference 


5. Average 
rountine cost 
(average routine 
hospital-based 
SNF mean cost 
equals $117.19 
and $98.68 
divided by 112%).. 

. Percent of A&G 
difference to 
average routine 
cost (line 4 





7. 50% of difference 
between 112% of 
hospital-based 
SNF mean cost 
and freestanding 
SNF limit..........:000+. 

8. Amount of A&G 
difference 
included on line 
7 (line 6 times 
line 7 


9. A&G difference 


10..Less amount 
from line 8............. 

11. A&G add-on 
{line 9 less 10) 


Urban A&G add- 


B. Adjustment of Published Limits 


1. Adjustment of Labor-Related 
Component by Wage Index 


a. Freestanding SNFs. To arrive at a 
labor-adjusted limit for each SNF, we _. 
multiply the labor-related component of 
the limit for the SNF’s group by the wage 
index developed from wage levels for 
hospital workers in the area in which 
the SNF is located (see Tables II and 
Ill). The adjusted limit that applies to an 
SNF is the sum of the nonlabor 
component, plus the adjusted labor- 
related component, unless the SNF 
qualifies for the cost reporting year 
adjustment discussed in paragraph 2, 
below. 


Example—Calculation of Adjusted Limit 
for Freestanding SNF (A) Located in Dallas, 
Texas: 

Labor-Related Component $47.64 (Table I); 
Nonlabor Component $11.74 (Table I); MSA 
Wage Index 1.0758 (Tabie II). 


Computation of Adjusted Limit 


Labor-related component 
Wage index 


Adjusted labor component.. 
Nonlabor component 


Adjusted limit 


b. Hospital-Based SNFs. To arrive at a 
labor-adjusted limit for each hospital- 
based SNF, we add the labor-related . 
component of the limit and the labor- 
related component of the A&G add-on 
for the hospital-based SNF’s group and 
multiply the sum by the wage index 


, developed from wage levels for hospital 


workers in the area in which the 
hospital-based SNF is located (see 
Tables II and Ill): We then add the 
nonlabor component of the limit and the 
nonlabor component of the A&G add-on. 
The adjusted limit that applies toa 
hospital-based SNF is the sum of the 
adjusted labor component and add-on 
and the nonlabor component and add-on 
unless the facility qualifies for the cost 
reporting year adjustment discussed in 
paragraph 2 below. 


Example: Calculation of Adjusted Limits 
for Hospital-Based SNF (B) Located in 
Scranton-Wilkes-Barre, Pennsylvania. 

Labor Related Component: Limit $70.77 
(Table I); Add-on $2.84 (Table I). 

Nonlabor Component: Limit $17.52 (Table 
I); Add-on $0.63 (Table I). 

MSA Wage Index: 0.9982 (Table II). 


‘Computation of Adjusted Limit 


Labor-related component: 


Wage index 


Adjusted Labor Component 
Nonlabor component 


2. Adjustment for Cost Reporting Year 


If a facility has a cost reporting period 
beginning after May 1, 1986, the 
intermediary will increase the limit that 
otherwise applies to the SNF by the 
factor from Table IV that corresponds to 
the month and year in which the cost 
reporting period begins. Each factor 
represents the compounded monthly 
increase derived from the projected 
annual increase in the market basket 
index, and is used to account for 
inflation in costs that will occur after the 
date on which the limits are effective. 


Example: The following is a computation of 
a revised hospital-based limit for previously 
cited SNF (B). Hospital-based SNF (B) has a 
cost reporting period that begins June 1, 1986. 


-—. . The otherwise applicable limit for SNF (B) is 


$91.63. 


Individual SNF adjusted limit $91.63 
Adjustment factor from table IV... 1.00319 


Revised limit 91,92 


Ifa facility uses a cost reporting 
period that is not 12 months in duration, 
a special adjustment factor must be 
calculated. This is necessary because 
projections are computed to the 
midpoint of a cost reporting period and 
the adjustment factors in Table IV are 
based on an assumed 12-month 
reporting period: For cost reporting 
periods of other than 12 months, the 
calculation must be done for the 
midpoint of the specific cost reporting 
period, The SNF’s intermediary will 
obtain this adjustment factor from our 
central office. 


IV. Discussion of Public Comments 


We received comments from two 
senior citizen organizations, one medical 
center, and one insurance association on 
our proposed SNF cost limits notice. A 
discussion of the comments and our 
responses to them are provided below. 

Comment: Some commenters stated 
that the cost limits levels proposed for 
SNFs are inadequate. They believe that 
the levels are arbitrary and based on 
inappropriate data. 

Response; Section 2319 of Pub. L. 98- 
369 governs the methodology for 
computing the SNF cost limits for cost_ 
reporting periods beginning on or after 
October 1, 1982. The methodology 
proposed for freestanding and hospital- 
based SNFs was in accordance with that 
statute. The cost limits are based on the 
most recent and accurate data available, 
which should, in turn, yield the most 
appropriate cost limit levels. 

Comment: Some commenters believe 
that we should use the HCFA wage 
index, which was developed for the 
prospective payment system, to 
establish the SNF cost limits. The wage 
index in the November 22, 1985 
proposed notice was developed by using 
BLS hospital wage data. 

Response: We agree and have 
incorporated the HCFA survey-based 


‘wage index into the methodology in this 


final notice. 

Comment: Some commenters stated 
that the data used.to develop.the SNF 
cost limits were derived from cost 
reports prior to the implementation of 
the prospective payment rates for 
hospitals, which are based on diagnostic 


related groups (DRGs). The commenters 


believe that the advent of DRG payment 
has resulted in SNFs having to furnish a 
more intensive level of care to 
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beneficiaries, resulting in additional 
costs to the SNFs. These commenters do 
not believe that the additional costs are 
reflected in our proposed SNF cost — 
limits. They suggested that the data used 
to develop the SNF cost limits be based 
on later cost years and the impact of the 
prospective payment system be 
considered. 

Response: The data used to develop 
the cost limits are based on the latest 
cost report data available in the form 
required to develop the limits. Although 
we have received later cost reports, we 
have not been able to edit and analyze 
the data from these reports to the extent 
necessary, to ensure its accuracy and 
rehability in developing cost limits. We 
believe the data used in developing the 
limits must be the most accurate data 
available at the time the limits are 
developed. 

The data used to develop the limits 
are based on pre-DRG data. However, 
the exceptions process is available to 
any SNF that incurs additional costs by 
furnishing markedly more intensive 
services (see 42 CFR 405.460). Further, a 
SNF need not wait until the end of its 
cost reporting period to apply for an 
exception. An exception may be 
requested before or during a cost 
reporting period. 

Comment: One commenter stated that 
the line descriptions of the labor and , 
nonlabor components under “COST 
LIMIT DATA—HOSPITAL-BASED 
SNFs” in section III.A.4. of the proposed 
notice (50 FR 48306) are misleading. The 
commenter believes that these line 
descriptions imply that the labor and 
nonlabor components for urban and 
rural areas are 81.62 percent and 18.38 
percent of the totais respectively. The 
commenter suggested changing the line 
descriptions by deleting the percentages 
so that the lines read only “Labor” and 
“Nonlabor”’. 

Response: We agree and have 
changed the line descriptions as 
suggested. The percentages were 
erroneously inserted in the proposed 
notice as part of the line descriptions 
and are actually used to determine the 
labor and nonlabor portions of each 
SNF’s total routine service costs (See 
section III.A.2. of this final notice). 


V. Regulatory Impact Statement 
A. Executive Order 12291 


Executive Order 12291 requires us to 
prepare and publish an initial regulatory 
impact analysis for any major rule. A 
major rule is defined as any document ' 
such as this, that is likely to: (1) have an 
annual effect on the economy of $100 
million or more, (2} cause a major 
increase in costs or prices for 


consumers, individual industries, 
government agencies, or geographic 
regions, or (3) result in significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

We estimate that the revised limits 
will result in a net savings to the 
Medicare program of approximately $15 
million through FY 1988, compared to 
expenditures under the prior limits. 

The following table projects cost 
savings of the revised limits for cost 
reporting periods beginning on or after 
May 1, 1986 and before May 1, 1987: 


Fiscal Years (Rounded to the 
nearest $5 million) 


Jan. 1, through 
Mar. 31, 1987 


“Negligible; that is, less than $2.5 million. 


Because the impact does not exceed 
$100 million annually, or any other 
threshold criterion under Executive 
Order 12291, we have determined that 
this is not a major rule and an initial 
regulatory impact analysis is not 
required. 


B. Regulatory Flexibility Aet 


Consistent with the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 
through 612), we prepare and publish an 
initial regulatory flexibility analysis for 
regulations unless the Secretary certifies 
that the regulations do not have a 
significant economic impact on a 
substantial number of smal! entities. We 
consider all SNFs to be small entities 
under the RFA. 

The table below shows the estimated 
number of hospital-based and 
freestanding SNFs that are estimated to 
have costs in excess of these revised 
limits applicable to cost reporting 
periods beginning on or after May 1, 
1986, if they do not change their 
spending patterns. These figures include 
SNFs for cost reporting periods that 
begin on or after May 1, 1986, and before 
May 1, 1987. 


Number .of hospital-based SNFs in 
TORN DG wississieeniorignssictlaBiecainiseacine 
Number of hospital/based SNFs with 
costs estimated to be in excess of 


417 
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Number of freestanding SNFs with 
costs estimated to be in excess of 
SUID csiascicsdatducsncedonaes chietivnisi eptieieeepabi 1,068 


In addition, many SNFs will be 
affected by the adoption of the HCFA 
wage index. The limits applicable to a 
given facility may be either increased or 
decreased by a change in the index 
value for the area. 

As. can be seen, a substantial number 
of SNFs are affected by this rule. 
However, it is our practice not to 
consider an economic impact on small 
entities to be significant unless the 
annual total costs or revenues of a 
substantial number of entities would be 
increased or decreased by at least three 
percent. 

Neither the revised limits nor the 
HCFA wage index will result in facility 
total revenues being reduced by three 
percent or more over the limits that 
would otherwise apply. Medicare does 
not account for a high proportion of SNF 
utilization or revenue. In 1983, for 
example, Medicare SNF expenditures 
accounted for only 1.8 percent.of total 
national nursing home expenditures. 
Therefore, we have determined, and the 
Secretary certifies, that this notice does 
not have a significant economic impact 
on a substantial number of small 
entities. We have not prepared a 
regulatory flexibility analysis. 

Comment: One commenter stated that 
we should have performed a detailed 
regulatory flexibility analysis in the 
proposed notice. The commenter argued 
that incremental analysis (that is, 
determining impact based on a 
comparison of proposed payments to 
current payments} is inappropriate. The 
commenter wanted us to: (1} Compare 
provider cost behavior over the period 
of the limits; 

(2) provide a detailed comparison of 
costs, payments, and benefits; and (3) 
determine the extent to which penalties 
under the limits would be due to 
inefficiency and not differences in case 
mix or other factors unrelated to 
efficiency. 

Response: It is this Department's 
established practice to measure the 
effects attributable to a rule or notice by 
the difference between the situation that 
would occur as a result of the new 
action and that which would prevail in 
its absence. Using this standard, we 
have deternined that a regulatory 
flexibility analysis is not required. In 
addition, the level of these limits is the 
result of a congressional mandate. We 
believe we have determined 
appropriately that a regulatory 
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flexibility analysis is not necessary for 
this notice. 


VI. Schedule of Limits 


Under the authority of sections 
1861{v) and 1888 of the Social Security 
Act, the following group per diem limits 
apply to the adjusted SNF inpatient 
routine service costs reimbursed under 
Medicare for cost reporting periods 
beginning on of after May 1, 1986. 
Medicare fiscal intermediaries compute 
the adjusted limits for SNFs using the 
methodology set forth in this notice and 
notify each SNF of its applicable limit. 
These limits, as adjusted by the wage 
indexes in Tables II and III, and the cost 
reporting year adjustment factors in 
Table IV, remain in effect for cost 
reporting periods beginning on or after 
May 1, 1986. 


Table I—SNF Group Limits 


Labor related 
component 


Freestanding: 


Hospital-Based: 
MSA: 


* The nonlabor porticn of the limits for SNFs located in 
the States of Alaska and Hawaii, the commonwealth of 
Puerto Rico, and the Virgin Islands will be increased by 
the following cost-of-living adjustments: 


Urban area (constituent counties or county 
equivalents) 


Abilene, TX 
Taylor, TX 

Aguadilla, PR 
Aguada, PR 
Aguadilla, PR 
Isabella, PR 
Moca, PR 


Portage, OH 
Summit, OH 
Albany, GA 
Dougherty, GA 
Lee, GA 
 Albany-Schenectady-Troy, NY 
Albany, NY 
Greene, NY 


Table II.—Wage Index for Urban 
Areas—Continued 


Urban area (constituent counties or county 
equivalents) 


Montgomery, NY 
Rensselaer, NY 
Saratoga, NY 
Schenectady, NY 
Albuquerque, NM 
Bernalillo, NM 
Alexandria, LA 
Rapides, LA 
Allentown-Bethlehem, PA-NJ 
Warren, NJ 
Carbon, PA 
Lehigh, PA 
Northampton, PA 
Altoona, PA 
Blair, PA 
Amarillo, TX 
Potter, TX 
Randall, TX 
Anaheim-Santa Ana, CA 
Orange, CA 
Anchorage, AK 
Anchorage, AK 
Anderson, IN 
Madison, IN 
Anderson, SC 
Anderson, SC 
Ann Arbor, MI 
Washtenaw, MI 
Anniston, AL 
Calhoun, AL 
Appleton-Oshkosh-Neenah, WI 
Calumet, WI 
Outagamie, WI 
Winnebago, WI 
Arecibo, PR 
Arecibo, PR 
Camuy, PR 
Hatillo, PR 
Quebradillas, PR 
Asheville, NC 
Buncombe, NC 
Athens, GA 
Clarke, GA 
Jackson, GA 
Madison, GA 
Oconee, GA 
Atlanta, GA 
Barrow, GA 
Butts, GA 
Cherokee, GA 
Clayton, GA 
Cobb, GA 
Coweta, GA 
De Kalb, GA 
Douglas, GA 
Fayette, GA 
Forsyth, GA 
Fulton, GA 
Gwinnett, GA 
Henry, GA 
Newton, GA 
Paulding, GA 
Rockdale, GA 
Spalding, GA 
Walton, GA 
Atlantic City, NJ 
Atlantic, NJ 
Cape May, NJ 
Augusta, GA-SC 
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Table Il.—Wage Index for Urban 
Areas—Continued 


Urban area (constituent counties or.county 
equivalents) 


Columbia, GA 
McDuffie, GA 
Richmond, GA 
Aiken, SC 
Aurora-Elgin, IL 
Kane, IL 
Kendall, IL 
Austin, TX 
Hays, TX 
Travis, TX 
Williamson, TX 
Bakersfield, CA 
Kern, CA 
Baltimore, MD 
Anne Arundel, MD 
Baltimore, MD 
Baltimore City, MD 
Carroll, MD 
Harford, MD 
Howard, MD 
Queen Anne's, MD 
Bangor, ME 
Penobscot, ME 
Baton Rouge, LA 
Ascension, LA 
East Baton Rouge, LA 
Livingston, LA 
West Baton Rouge, LA 
Battle Creek, MI 
Calhoun, MI 
Beaumont-Port Arthur, TX 
Hardin, TX 
¢ Jefferson, TX 
Orange, TX 
Beaver County, PA 
Beaver, PA 
Bellingham, WA 
Whatcom, WA 
Benton Harbor, MI 
Berrien, MI 
Bergen-Passaic, NJ] 
Bergen, NJ 
Passaic, NJ 
Billings, MT 
Yellowstone, MT 
Biloxi-Gulfport, MS 
Hancock, MS 
Harrison, MS 
Binghamton, NY ....-..ssssseesssrreessererereerees 
Broome, NY 
Tioga, NY 
Birmingham, AL 
Blount, AL 
Jefferson, AL 
Saint Clair, AL 
Shelby, AL 
Walker, AL 
Bismarck, ND 
Burleigh, ND 
Morton, ND 
Bloomington, IN 
Monroe, IN 
Bloomington-Normal, IL 
McLean, IL 
Boise City, ID 
Ada, ID 
Boston-Lawrence-Salem-Lowell- 
Brockton, MA 
Essex, MA 
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Table Il.—Wage Index for Urban 
Areas—Continued 


Urban area (constituent counties, or county 
equivalents) 


Middlesex, MA 
Norfolk, MA 
Plymount, MA 
Suffolk, MA 
Boulder-Longmont, CO 
Boulder, CO 
Bradenton, FL 
Manatee, FL 
Brazoria, TX 
Brazoria, TX 
Bremerton, WA 
Kitsap, WA 
Bridgeport-Stamford-Norwalk- 
Danbury, CT 
Fairfield, CT 
Brownsville-Harlingen, TX 
Cameron, TX 
Bryan-College Station, TX 
Brazos, TX 
Buffalo, NY 
Erie, NY 
Burlington, NC 
Alamance, NC 
Burlington, VT 
Chittenden, VT 
Grand Isle, VT 
Caguas, PR 
Caguas, PR 
Gurabo, PR 
San Lorenz, PR 
Aguas Buenas, PR 
Cayey, PR 
Cidra, PR 
Canton, OH 
Carroll, OH 
Stark, OH 
Casper, WY 
Natrona, WY 
Cedar Rapids, IA 
Linn, IA 
Champaign-Urbana-Rantoul, IL 
Champaign, IL 
Charleston, SC 
Berkeley, SC 
Charleston, SC 
Dorchester, SC 
Charleston, WV 
Kanawha, WV 
Putnam, WV 
Charlotte-Gastonia-Rock Hill, NC- 








Cabarrus, NC 
Gasten, NC 
Lincoln, NC 
Mecklenburg, NC 
Rowan, NC 
Union, NC 
York, SC 
Charlottesville, VA 
Albermarle, VA 
Charlottesville City, VA 
Fluvanna, VA 
Greene, VA 
Chattanooga, TN-GA 
Catoosa, GA 
Dade, GA 
Walker, GA 
Hamilton, TN 
Marion, TN 


Table I.—Wage Index for Urban 
Areas—Continued 


Urban area (constituent counties or county Wage 


equivalents) index 


Sequatchie, TN 
Cheyenne, WY 
Laramie, WY 
Chicago, IL 
Cook, IL 
Du Page, IL 
McHenry, IL 
ChIiCO) CA sscse0se00s caeepadtsbiaaian ses iaiaic vax vetes 
Butte, CA 
Cincinnati, OH-KY-IN 
Dearborn, IN 
Boone, KY 
Campbell, KY 
Kenton, KY 
Clermont, OH 
Hamilton, OH 
Warren, OH 
Clarksville-Hopkinsville, TN-KY 
Christian, KY 
- Montgomery, TN 
Cleveland, OH 
Cuyahoga, OH 
Geauga, OH 
Lake, OH 
Medina, OH 
Colorado Springs, CO 
El] Paso, CO 
Columbia, MO 
Boone, MO 
Columbia, SC 
Lexington, SC 
Richland, SC 
Columbus, GA-AL 
Russell, AL 
Chattanoochee, GA 
Muscogee, GA 
Columbus, OH 
Delaware, OH 
Fairfield, OH 
Franklin, OH 
Licking, OH 
Madison, OH 
Pickaway, OH 
Union, OH 
Corpus Christi, TX 
Nueces, TX 
San Patricio, TX 
Cumberland, MD-WV 
Allegany, MD 
Mineral, WV 





Collin, TX 

Dallas, TX 

Denton, TX 

Ellis, TX 

Kaufman, TX 

Rockwall, TX 
Danville, VA 

Danville, City, VA 

Pittsylvania, VA 
Davenport-Rock Island-Moline, IA- 


Rock Island, IL 
Dayton-Springfield, OH 

Clark, OH 

Greene, OH 

Miami, OH 
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Table I1.—Wage Index for Urban 
Areas—Continued 


Urban area (constituent counties or county 
equivalents) 


Montgomery, OH 
Daytona Beach, FL 
Volusia, FL 

Decatur, IL 
Macon, IL 
Denver, CO 
Adams, CO 
_ Arapahoe, CO 
Denver, CO 
Douglas, CO 
Jefferson, CO 
Des Moines, IA 
Dallas, IA 
Polk, [A 
Warren, IA 
Detroit, MI 
Lapeer, MI 
Livingston, MI 
Macomb, MI 
Monroe, MI 
Oakland, MI 
Saint Clair, MI 
Wayne, MI 
Dothan, AL 
Dale, AL 
Houston, Al 
Dubuque, IA 
Dubuque, IA 
Duluth, MN-WI 
St. Louis, MN 
Douglas, WI 
Eau Claire, WI 
Chippewa, WI 
Eau Claire, WI 
E] Paso, TX 
E] Paso, TX 
Elkhart-Goshen, IN 
Elkhart, IN 
Elmira, NY 
Chemung, NY 


Garfield, OK 


Eugene-Springfield, OR 
Lane, OR 

Evansville, IN-KY 
Posey, IN 
Vanderburgh, IN 
Warrick, IN 
Henderson, KY 

Fargo-Moorhead, ND-MN 
Clay, MN 
Cass, ND 

Fayetteville, NC 
Cumberland, NC 

Fayetteville-Springdale, AR 
Washington, AR 


Genesee, MI 
Florence, AL 
Colbert, AL 
Lauderdale, AL 
Florence, SC 
Florence, SC 
Fort Collins-Loveland, CO 
Larimor, CO 
Fort Lauderdale-Holiywood-Pom- 
pano Beach, FL 


BEST COPY AVAILABLE 
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Table I.—Wage Index for Urban 
Areas—Continued 


Fort Myers-Cape Coral, FL. 
Broward, FL 


Fort Smith, AR-OK 
Crawford, AR 
Sebastian, AR 
Sequoyah, OK 
Fort Walton Beach, FL ............00-.+ api 
Okaloosa, FL 
Fort Wayne, IN 
Allen, IN 
De Kalb, IN 
Whitley, IN 
Fort Worth-Arlington, TX 
Johnson, TX ; 
Parker, TX 
Tarrant, TX 
Fresno, CA 
Fresno, CA 
Gadsden, AL 
Etowah, AL 
Ce Fin Sone ctiisnittriciete nal 
Alachua, FL 
Bradford, FL 
Galveston-Texas City, TX ......ss-re = 
Galveston, TX 
Gary-Hammongd, IN............+sserssnseeeneee = 
Lake, IN 
Porter, IN 
Glens Falls, NY 
Warren, NY 
Washington, NY 
Grand Forks, ND 
Grand Forks, ND 
Grand Rapids, MI 
Kent, MI 
Ottawa, MI 
Great Falls, MT 
Cascade, MT 
Greeley, CO 
Weld, CO 


Davidson, NC 

Davie, NC 

Forsyth, NC 

Guilford, NC 

Randolph, NC 

Stokes, NC 

Yadkin, NC 
Greenville-Spartanburg, SC 

Greenville, SC 

Pickens, SC 

Spartanburg, SC 
Hagerstown, MD...........ssserssesseseseeneses «| 9565 

Washington, MD 
Hamilton-Middletown, OH........aissou« 

Butler, OH , 
Herrisburg-Lebanon-Carlislé; PA......,  .9868 

Cumberland, PA 

Dauphin, PA 

Lebanon, PA 

Perry, PA 


1.0214 


Table Il.—Wage Index for Urban 
5 Areas—Continued 


Hartford, CT 
Litchfield, CT 
Middlesex, CT 
Tolland, CT 
Hickory, NC seocssscsrccssssssseeseseeseeesamene a 
Alexander, NC 
Burke, NC 
Catawba, NC 
Honolulu, HI 
Honolulu, HI 
Houma-Thibodaux, LA 
Lafourche, LA 
Terrebonne, LA 
BRUINS TIE casceatovsecesscactznescndulliccptocedians ed 
Fort Bend, TX 
Harris, TX 
Liberty, TX 
Montgomery, TX 
Waller, TX 
Huntington-Ashland, WV-KY-OH.... 
Boyd, KY 
Carter, KY 
Greenup, KY 
Lawrence, OH 
Cabell, WV 
Wayne, WV 
Huntsville, AL 
Madison, Al 
Indianapolis, IN 
Boone, IN 
Hamilton, IN 
Hancock, IN 
Hendricks, IN 
Johnson, IN 
Marion, IN 
Morgan, IN 
Shelby, IN 
lowa City, IA 
Johnson, IA 
Jackson, MI 
Jackson, MI 
Jackson, MS 
Hinds, MS 
Madison, MS 
Rankin, MS 


Madison, TN 
Jacksonville, FL 
Clay, FL 
Duval, FL 
Nassau, FL 
St. Johns, FL 
Jacksonville, NC 
Onslow, NC 
Janesville-Beloit, WI 
Rock, WI 
Jersey City, NJ 
Hudson, NJ 


Carter, TN 
Hawkins, TN 
Sullivan, TN 
Unicoi, TN 
Washington, TN 
Bristol City, VA 
Scott, VA 


Table Il.—Wage Index for Urban 
Areas—Continued 


Urban area (constituent counties or county 
equivalents) 


Washington, VA 
Johnstown, PA 

Cambria, PA 

Somerset, PA 


Jasper, MO 
Newton, MO 
Kalamazoo, MI 
Kalamazoo, MI 
Kankakee, IL 
Kankakee, IL 
Kansas City, MO-KS 
Johnson, KS 
Leavenworth, KS 
Miami, KS 
Wyandotte, KS 
Cass, MO 
Clay, MO 
Jackson, MO 
Lafayette, MO 
Platte, MO 
Ray, MO 
Kenosha, WI 
Kenosha, WI 
Killeen-Temple, TX 
Bell, TX 
Coryell, TX 
Knoxville, TN 
Anderson, TN 
Blount, TN 
Grainger, TN 
Jefferson, TN 
Knox, TN 
Sevier, TN 
Union, TN 
Kokomo, IN 
Howard, IN 
Tipton, IN 
La Crosse, WI 
LaCrosse, WI 
Lafayette, LA 
Lafayette, LA 
St. Martin, LA 
Lafayette, IN 
Tippecanoe, IN 
Lake Charles, LA 
Calcasieu, LA 
Lake County, IL 
Lake, IL 
Lakeland-Winter Haven, FL..........00000« 
Polk, FL 
Lancaster, PA 
Lancaster, PA 
Lansing-East Lansing, MI 
Clinton, MI 
Eaton, MI 
Ingham, MI 
Laredo, TX 
Webb, TX 
Las Cruces, NM 
Dona Ana, NM 
Las Vegas, NV 
Clark , NV 
Lawrence, KS 
Douglas, KS 
Lawton, OK 
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Table Il.—Wage Index for Urban 


Areas—Continued 


Urban area (constituent counties or county 
equivalents) 


Comanche, OK 
Lewiston-Auburn, ME 
Androscoggin, ME 
Lexington-Fayette, KY 
Bourbon, KY 
Clark, KY 
Fayette, KY 
Jessamine, KY . 
Scott, KY 
Woodford, KY 


Auglaize, OH 
Lincoln, NE 

Lancaster, NE 
Little Rock-North Little Rock, AR 

Faulkner, AR 

Lonoke, AR 

Pulaski, AR 

Saline, Ar 
Longview-Marshall, TX 

Gregg, TX 

Harrison, TX 
Lorain-Elyria, OH 

Lorain, OH 
Los Angeles-Long Beach, CA 

Los Angeles, CA 
Louisville, KY-IN 

Clark, IN 

Floyd, IN 

Harrison, IN 

Bullitt, KY 

Jefferson, KY 

Oldham, KY 

Shelby, KY 
Lubbock, TX 

Lubbock, TX 
Lynchburg, VA 

Amherst, VA 

Campbell, VA 

Lynchburg City, VA 
Macon-Warner Robins, GA 

Bibb, GA 

Houston, GA 

Jones, GA 

Peach, GA 
Madison, WI 

Dane, WI 
Manchester-Nashua, NH 

Hillsboro, NH 

Merrimack, NH 
Mansfield, OH 

Richland, OH 
Mayaguez, PR 

Anasco, PR 

Cabo Rojo, PR ~ 

Hormigueros, PR 

Mayaguez, PR 

San German, PR 
McAllen-Edinburg-Mission, TX 

Hidalgo, TX 
Medford, OR 

Jackson, OR 
Melbourne-Titusville, FL 

Brevard, FL 
Memphis, TN-AR-MS 

Crittenden, AR 

De Soto, MS 

Shelby, TN 


Table Il.—Wage Index for Urban 


Areas—Continued 


Urban area (constituent counties or county 
equivalents) 


Tipton, TN 
Miami-Hialeah, FL 
Dade, FL 


Middlesex-Somerset-Hunterdon, NJ.. 


Hunterdon, NJ 
Middlesex, NJ 
Somerset, NJ 
Midland, TX 
Midland, TX 
Milwaukee, WI 
Milwaukee, WI 
Ozaukee, WI 
Washington, WI 
Waukesha, WI 
Minneapolis-St. Paul, MN-WI 
Anoka, MN 
Carver, MN 
Chisago, MN 
Dakota, MN 
Hennepin, MN 
Isanti, MN 
Ramsey, MN 
Scott, MN 
Washington, MN 
Wright, MN 
St. Croix, WI 
Mobile, AL 
Baldwin, Al 
Mobile, AL 
Modesto, GA 
Stanislaus, CA 
Monmouth-Ocean, NJ 
Monmouth, NJ 
Ocean, NJ 
Monroe, LA 
Ouachita, LA 
Montgomery, AL 
Autauga, AL 
Elmore, AL 
Montgomery, AL 
Muncie, IN 
Delaware, IN 
Muskegon, MI 
Muskegon, MI 


Collier, FL 
Nashville, TN 
Cheatham, TN 
Davidson, TN 
Dickson, TN 
Robertson, TN * 
Rutherford, TN 
Sumner, TN 
Williamson, TN 
Wilson, TN 
Nassau-Suffolk, NY 
Nassau, NY 
Suffolk, NY 
New Bedford-Fall River-Attleboro, 


Bristol, MA 
New Haven-West Haven-Water- 
bury-Meriden, CT 
New Haven, CT 
New London-Norwich, CT 
New London, CT 
New Orleans, LA 
Jefferson, LA 
Orleans, LA 


Wage 
index 


Table Il.—Wage Index for Urban 
Areas—Continued 


Urban area (constituent counties or county 


equivalents) 


St. Bernard, LA 
St. Charles, LA 
St. john The Baptist, LA 
St. Tammany, LA 
New York, NY 
Bronx, NY 
Kings, NY 
New York City, NY 
Putnam, NY 
Queens, NY 
Richmond, NY 
“Rockland, NY 
Westchester, NY 
Newark, NJ 
Essex, NJ 
Morris, NJ 
Sussex, NJ 
Union, NJ 
Niagara Falls, NY 
Niagara, NY 
Norfolk-Virginia | Beach-Newport 
Chesapeake City, VA 
Gloucester, VA 
Hampton City, VA 
James City Co., VA 
Newport News City, VA 
Norfolk City, VA 
Poquoson, VA 
Portsmouth City, VA 
Suffolk City, VA 
Virginia Beach City, VA 
Williamsburg City, VA 
York, VA 
Oakland, CA 
Alameda, CA 
Contra Costa, CA 
Ocala, FL 
Marion, FL 
Odessa, TX 
Ector, TX 
Oklahoma City, OK 
Canadian, OK 
Cleveland, OK 
Logan, OK 
McClain, OK 
Oklahoma, OK 
Pottawatomie, OK 


Thurston, WA 
Omaha, NE-IA 
Pottawattamie, IA 
Douglas, NE 
Sarpy, NE 
Washington, NE 
Orange County, NY 
Orange, NY 
Orlando, FL 
Orange, FL 
Osceola, FL 
Seminole, FL 
Owensboro, KY 
Daviess, KY 
Oxnard-Ventura, CA 
Ventura, CA 
Panama City, FL 
Bay, FL 
Parkersburg-Marietta, WV-CH 
Washington, OH 
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Table Il.—Wage Index for Urban 
Areas—Continued 


Urban ares (constituent counties or county —_ 


equivalents) 


Tazewell, IL 
Woodford, IL 

Philadelphia, PA-NJ............... oa 
Burlington, NJ 
Camden, NJ 
Gloucester, NJ 
Bucks, PA 
Chester, PA 
Delaware, PA 
Montgomery, PA 
Phil 


ae TI BR intense ~ 
Jefferson, AR 
Pittsburgh, PA 
Allegheny, PA 
Fayette, PA 
* Washington, PA 
Westmoreland, PA 


Clackamas, OR 

Maulthnomah, OR 

Washington, OR 

Yamhill, OR 
Portsmouth-Dover-Rochester, —_ 

Rockingham, NH 

Strafford, NH 
Poughkeepsie, NY ...........s--scssssssssereense <j 

Dutchess, NY 
Providence-Pawtucket- 

Woonsocket, RI ........c.cscssssecesseeeeeeees al 

Bristol, RI 

Kent, RI 

Newport, RI 

Providence, RI 

Statewide, RI 

Washington, RI 
Provo-Orem, UT 


Raleigh-Durham, GS ecttercnentaigepnigaiinad 3 


Durham, NC 
Franklin, NC 
Orange, NC 
Wake, NC 
Rapid City, SD 
Pennington, SD 
Reading, PA 


Table I1.—Wage Index for Urban 


Areas—Continued 


Urba: tituer t counties 
n.area = eh or county 


Richmond-Petersburg, VA ....<+..0+s aa 
Charles City Co., VA 
Chesterfield, VA 
Colonial Heights City, VA 
Dinwiddie, VA 
Geochland, VA 
Hanover, VA 
Henrico, VA 
Hepewell City, VA 
New Kent, VA 
Petersburg City, VA 
Powhatan, VA 
Prince George, VA 
Richmond City, VA 

Riverside-San Bernardino, CA...........J 
Riverside, CA 
San Bernardino: CA 

Roanoke, VA 
Botetourt, VA 
Roanoke, VA 
Roanoke City, VA 
Salem City, VA 

Rochester, MN 
Olmsted, MN 

Rochester, NY 
Livingston, NY 
Monroe, NY 
Ontario, NY 
Orleans, NY 
Wayne, NY 

Rockford, IL. 

Boone, IL 
Winnebago, IL 

Sacramento, CA 
Eldorado, CA 
Placer, CA 
Sacramento, CA 
Yolo, CA 

Saginaw-Bay City-Midland, MI 
Bay, MI 
Midland, MI 
Saginaw, MI 

St. Cloud, MN 
Benton, MN 
Sherburne, MN 
Stearns, MN 

St. Joseph, MO 
Buchanan, MO 

St. Louis, MO-IL 
Clinton, IL 
Jersey, IL 
Madison, IL 
Monroe, IL 
St. Clair, IL 
Franklin, MO 
Jefferson, MO 
St. Charles, MO 
St. Louis, MO 
St. Louis City, MO 


Marion, OR 


Table 1l.—Wage Index for Urban 


Areas—Continued 


Urban area {constituent coun 
equivalents) 


* Polk, OR 

Salinas- i 
Monterey, CA 

Salt Lake City-Ggden, UT 
Davis, UT 
Salt Lake, UT 

- Weber, UT 

San Angelo, TX 
Tom Green, TX 

San Antonio, TX 
Bexar, TX 
Comal, TX 
Guadalupe, TX 


San Diego, CA 


Marin, CA 
San Francisco, CA 
San Mateo, CA 
San Jose, CA 
Santa Clara, CA 
San Juan, PR 
Barcelona, PR 
Bayoman, PR 
Canovanas, PR 
Carolina, PR 
Catano, PR 
Corezal, PR 
Dorado, PR 
Fajardo, PR 
Florida, PR 
Guaynabo, PR 
Humacao, PR 
Juncos, PR 
Los Piedras, PR 
Loiza, PR 
Luguillo, PR 
Manati, PR 
Naranjito, PR 
Rio Grande, PR 
San Juan, PR 
Toa Alta, PR 
Toa Baja, PR 
Trojillo Alto, PR 
Vega Alta, PR 
Vega Baja, PR 
Santa Barbara-Santa 
Lompoc, CA 
Santa Barbara, CA 
Santa Cruz, CA 
Santa Cruz, CA 
Sante Fe, NM 
Los Alamos, NM 
Santa Fe, NM 
Santa Rosa-Petaluma, CA 
Sonoma, CA 
Sarasota, FL 
Sarasota, FL 
Savannah, GA 
Chatham, GA 
Effingham, GA 
Scranton-Wilkes Barre, PA 
Columbia, PA 
Lackawanna, PA 
Luzerne, PA 
Monroe, PA 
Wyoming, PA 
Seattle, WA 
King, WA 


counties or coumtty 


Maria- 
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Table Il.—Wage Index for Urban 


Areas—Continued 


Urban area (constituent counties or county 
equivalents) 


Snohomish, WA 
I Oh iinet Haineenct sgphnris seed eckictones 
Mercer, PA 
SIN WU paccicees ccctehsarpenindsepneesiess 
Sheboygan, WI 
Sherman-Denison, TX 
Grayson, TX 
Shreveport, LA 
Bossier, LA 
Caddo, LA 
Sioux City, IA-NE 
Woodbury, IA 
Dakota, NE 
Sioux Falls, SD 
Minnehaha, SD 
South Bend-Mishawaka, IN 
St. Joseph, IN 
, Spokane, WA 
Spokane, WA 
Springfield IL 
Mengard, IL 
Sangamon, IL 
Springfield, MO 
Christian, MO 
Greene, MO 
Springfield, MA 
Hainpden, MA 
Hampshire, MA 
State College, PA 
Centre, PA 
Steubenville-Weirton, OH-WV 
Jefferson, OH 
Brooke, WV 
Hancock, WV 
Stockton, CA 
San Joaquin, CA 
Syracuse, NY 
Madison, NY 
Onondaga, NY 
Oswego, NY 
Tacoma, WA 
Pierce, WA 
Tallahassee, FL 
Gadsen, FL 
Leon, FL 
Tampa-St. Petersburg-Clearwater, 


Hernando, FL 
Hillsborough, FL 
Pasco, FL, 
Pinellas, FL 
Terre Haute, IN 
Clay, IN 
Vigo, IN 
Texarkana-TX-Texarkana, AR 
Miller, AR 
Bowie, TX 
Toledo, OH 
Fulton, OH 
Lucas, OH 
Wood, OH 
Topeka, KS 
Shawnee, KS 
Trenton, NJ 
Mercer, NJ 


FO DiS onisisvinittnncidaicinenccint hiskebes 


Pima, AZ 
Creeks, OK 





Table H.—Wage Index for Urban 


Areas—Continued 


Urban area (constituent counties or county 
equivalents) 


Osage, OK 
Rogers, OK 
Tulsa, OK 
Wagoner, OK 
Tuscaloosa, AL 
Tuscaloosa, AL 


Utica-Rome, NY 
Herkimer, NY 
Oneida, NY 
Vallejo-Fairfield-Napa, CA 
Napa, CA 
Solano, CA 
Vancouver, WA 
Clark, WA 
Victoria, TX 
Victoria, TX 
Vineland-Millville-Bridgeton, NJ 
Cumberland, NJ : 
Visalia-Tulare-Porterville, CA 
Tulare, CA 
Waco, TX 
McLennan, TX 
Washington, DC-MD-VA...........00ree9« fa 
District of Columbia, DC 
Calvert, MD 
Charles, MD 
Frederick, MD 
Montgomery, MD 
Prince Georges, MD 
Alexandria City, VA 
Arlington, VA 
Fairfax, VA 
Fairfax City, VA 
Falls Church City, VA 
Loudoun, VA 
Manassas City, VA 
Manassas Park City, VA 
Prince William, VA 
Stafford, VA 
Waterloo-Cedar Falls, IA 
Black Hawk, IA 
Bremer, IA 
Wausau, WI 
Marathon, WI : 
West Palm Beach-Boca Raton- 
Delray Beach, FL 
Palm Beach, FL 
Wheeling, WV-OH 
Belmont, OH 
Marshall, WV 
Ohio, WV 
Wichita, KS 
Butler, KS 
Sedgwick, KS 
Wichita Falls, TX 
Wichita, TX 
Williamsport, PA 
Lycoming, PA 
Wilmington, DE-NJ-MD 
New Casile, DE 
Cecil, MD 
Salem, NJ 
Wilmington, NC 
New Hanover, NC 
Worcester-Fitchburg-Leominster, 


Worcester, MA 
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Table If.—Wage Index for Urban 


Areas—Continued 


Urban area (constituent counties or county 
equivalents) 


Yakima, WA 
Yakima, WA 


Youngstown-Warren, OH 
Mahoning, OH 
Trumbull, OH 

Yuba City, CA 
Sutter, CA 
Yuba, CA 


* Approximate value for area. 





Table IlIl.—Wage Index for Rural Areas 
Wage 


index 


ee 


Nonurban area: 
Alabama 
Alaska 
Arizona 
Arkansas... 
California.. 
Colorado 
Connecticut. 
Delaware 
Florida 
Georgia.. 
Hawaii... 


Kentucky 
Louisiana 


Massachusetts.... 
Michigan........ sa 
Minnesota 
Mississippi 
Missouri 


New Mexico........ 
New York 

North Carolina.... 
North Dakota 


Oklahoma 


Pennsylvania 
Puerto Rico........0-++ m 
Rhode Island 
South Carolina... 
South Dakota 
Tennessee 


Virgin Islands . 
Washington 
West Virginia 





0.7466 
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Table Ill.—Wage Index for Rural 
Areas—Continued 


Table IV.—Cost Reporting Year 
Adjustment Factors ' 


The 
If a SNF cost reporting period begins: adjustment 
factor is: 
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BOG, 2, ROBB cascssccrerccrensscacssinniicbdbloccees 
NUD Ss. GUM coadctenaticcincgessascenresolenghenssite 
' Based on nded projected market basket infla- 


tion rates of 3.9 percent for 1967 and 4.6 sone for 1988. 
These adjustment factors are subject to change based on 


1.02257. 
1.02583 


later estimates of cost increases or decreases. 
if, for any reason, we do not publish a new schedule of 
limits to be effective on February 1. 1987 or do not 
announce other chai in the current schedule by that 
date, the current limits wili continue in effect. with the 
~ adj jemeat factor above multiplied by 1.00375 once 
month between January 1, 1987 and the month in 
Chick the cost eperting period begins. until a new 
schedule of limits -other ee is issued. For 
example. if-a cost report rperinn. os ins on March 1. 
1987, 1.02583 would be multiplied 7 1.00375 twice and 
the resulting factor would equal 1.03354 (1.02583 « 1.00375 
* 1.00375 = 1.03354). 


June 1, 1986.......... 
July 1, 196............. 
Aug. 1, 1986......... 


NE cccscnnpeoutientbinines cretion 
I cesiincctericrernsttnsiicensasctiint 


UE Th, ID iasisstscnicioniatistundinn 


APPENDIX.—DERIVATION OF “MARKET BASKET” INDEX FOR SNF ROUTINE SERVICE COSTS 
{Cost reporting periods beginning on or after May 1, 1986) 


in average hourly earnings of employees in nursing and personal care facility. (SIC 805) 
ceeseeudseen teatime ciliata, em ch eat Table C-2. 


Labor Stetetion, Atonthty Labor exiow Table 23. 
component of Consumer Price index, all urban. 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Monthly Labor Review, Table 22. 
eee 


For supplements to 
Source: U.S. re Bureau of Economic Analysis, Survey of Current Business, Table 1.11 
For total employment: 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Employment and Earnings (monthly), Table B-4. 
...| A. implicit price defiator-consumption of fuel olf and coal (derived from fue! oil component of Consumer Price index). 
Source: U.S. Department of Commerce, Bureau of Economic Analysis, Survey of Current Business, (monthly), Tabie 
7.11. 
B. implicit price defiator-consumption of electricity (derived from electricity component of Consumer Price index). 
. Source: U.S. Dept. of Commerce, Bureau of Economic Analysis. 
Cc. implicit price deflator for natural gas (derived from utility (piped) gas component of Consumer Price Index). 
above. 


Suen Goceies Bureau of Labor Statistics, Monthly Labor Review, Table 23. 
..| All tem Consumer Price index, al! urban. 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Monthly Labor Review, Table 23. 
Services component of Consumer Price index, all urban. 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Monthly Labor Review, Tabie 23. 
.-| All ttem Consumer Price index, all urban. 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Monthly Labor Review, Table 23. 
Preparations, ethical component of producer price index. 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics, Producer Prices and Price Indexes, (monthly), Table 6. 
Physician services component of Consumer Price index for all urban consumers. 
Source: U.S. Dept. of Labor, Bureau of Labor Statistics; Monthly Labor Review, Table 23. 


e RE eee ee ee re ee is tony ten haat tar Aen oe 
Soroy 1977 Surman, te the United States. Vital and Health Statistics, Series 13, Number 43 

ee a eee eee on ae eee in calendar year 1977 each * “price” variable has an index of 100.0. The relative 

with price changes for each price variable. Cost categories with relatively higher “price” increases get relatively higher cost 


inc., Cost Forecasting Service (CFS 861), 1750 K Street, N.W., Washington D.C. 20006. 
to Data Resources, inc., "Trending (186), 29 Hartwell Avenue, Lexington, Massachusetts 02173. 


(Secs. 1102, 1814(b), 1861(v)(1), 1866(a), 1871, 
and 1888 of the Social Security Act; 42 U.S.C. 
1302, 1395f(b), 1395x{v)(1), 1395cc{a), 1395hh, 
and 1395yy) 
(Catalog of Federal Domestic Assistance 
Program No. 13.773, Medicare—Hospital 
Insurance Program) 

Dated: February 13, 1986. 
Henry R. Desmarais, 
Acting Administrator, Health Care Financing 
Administration. 

Approved: March 11, 1986. 
Otis R. Bowen, 
Secretary. 
[FR Doc. 86-7131 Filed 3-31-86; 8:45 am] 
BILLING CODE 4120-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 812 
[Docket No. 84P-0387] 


The American Society of Artificial 
internal Organs Petition To Amend 
investigational Device Exemption 
Regulations; Request for Comment 


AGENCY: Food and Drug Administration. 
ACTION: Notice of citizen petition. 


SUMMARY: The Food and Drug 
Administration (FDA) is soliciting 
comments on a citizen petition, 
submitted by the American Society of 
Artificial Internal Organs (ASAIO), 
requesting FDA to amend its regulations 
governing investigational device 
exemptions (IDEs) to allow certain 
limited investigations of significant risk 
medical devices to be subject to 
abbreviated IDE requirements. 

DATE: Comments by June 30, 1986. 
ADDRESS: Written comments-to the 
Dockets Management Branch (HFA- 


305), Food and Drug Administration, Rm. 


4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
Les Weinstein, Center for Devices and 
Radiological Health (HFZ-84), Food and 
Drug Administration, 5600 Fishers Lane, 
Rockville, MD. 20857, 301-443-4874. 
SUPPLEMENTARY INFORMATION: Section 
520(g) of the Federal Food, Drug, and 
Cosmetic Act (the act) (21 U.S.C. 360j(g)) 
authorizes the exemption of devices 
from provisions of the act relating to 
misbranding, registration, premarket 
notification, performance standards, 
premarket approval, banned devices, 
recordkeeping and reporting 
requirements, restrictions on 
distribution of devices, good 
manufacturing practice requirements, 
and use of color additives, to permit 
devices to be used for clinical 
investigations to determine their safety 
and effectiveness. Section 520(g)(2)(A) 
of the act requires FDA to promulgate 
regulations prescribing procedures and 
conditions under which devices may be 
granted exemptions, known as 
investigational device exemptions 
(IDE's), from these provisions. Section 
520({g)}(2)(C) of the act permits FDA to 
vary the procedures and conditions 
under which investigations may be 
conducted depending upon the scope 
and duration of clinical testing, the 
number of human subjects involved in 
such testing, the need to permit changes 


to be made in the device subject to the 


testing, and whether the clinical testing . 


is for the purpose of developing data to 
obtain approval for commercial 
distribution of the device. 

To carry out the purpose of section 
520(g)(2) of the act, and as a result of 
comments that FDA received on the 
proposal (41 FR 35282, 35284; August 20, 
1976) and the reproposal (43 FR 20726, 
20727; May 12, 1978), the final rule on 
IDE's (21 CFR Part 812) varies the 
amount of regulatory control over 
clinical investigations of devices 
depending on the degree of risk 
presented to subjects by use of the 
device. Accordingly, Part 812 currently 
provides that an investigation of any 
device that meets the definition in 
§ 812.3(m) of a “significant risk device” 
is subject to detailed regulatory control 
and requires IRB and FDA approval. A 
sponsor of such an investigation must 
submit an investigational plan and 
report of prior investigations to an IRB 
and an IDE application to FDA. 

Less regulatory control is exercised 
over investigations of devices other than 
significant risk devices. Such devices 
include articles such as crutches, elastic 
knee braces, bedboards, bedpans, 
medical chairs, and tongue depressors, 
as ordinarily used. A sponsor of an 
investigation that does not involve a 
significant risk device does not need to 
submit an IDE application to FDA or 
obtain FDA approval before beginning 
an investigation, unless FDA notifies the 
sponsor that approval is required. The 
sponsor must, however, properly label 
the device, obtain and maintain IRB 
approval, ensure that investigators 
document informed consent, maintain 
certain basic records, evaluate and 
submit reports concerning unanticipated 
adverse device effects, and comply with 
requirements for monitoring studies, 
prohibitions against commercialization, 
and undue prolonging of investigations. 

FDA established the distinction 
between significant and other than 
significant risk devices and the system 
of review of investigations of each type 
of device in the belief that the 
distinction and the system carry out the 
purpose of section 520(g)(2) of the act in 
accordance with the congressional 
policy set forth in section 520(g)(1). That 
purpose is “to encourage, to the extent 
consistent with the protection of the 
public health and safety and with 
ethical standards, the discovery and 
development of useful devices intended 
for human use and to that end to 
maintain optimum freedom for scientific 
investigators in their pursuit of that 
purpose.” 

On November 21, 1984, ASAIO, P.O. 


-Box C, Boca Raton, FL 33429, filed a 
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citizen petition with.FDA requesting that 
the agency amend Part 812 to allow 
“limited” investigations, or “feasibility” 
studies, involving significant risk 
devices after providing the agency with 
a “Notice of Limited Investigation.” The 
petition also requests that FDA amend 
Part 812 to make such limited 
investigations subject only to 
abbreviated requirements, proposed in 
the petition, rather than the full 
requirements of the IDE regulations. The 
agency is publishing this notice to solicit 
information and views in accordance 
with 21 CFR 10.30(h)(3) to assist FDA in 
deciding whether to grant or deny the 
petition. 

As described in the petition, a limited 
investigation of a device is a study 
intended to determine the feasibility of 
using the device for clinical diagnosis or 
treatment. The petition requests that 
“limited investigations” be permitted 
only where the investigation will be 
conducted at a single institution and will 
involve no more than 10 human subjects. 
The data from such investigations would 
not be used as primary support of a 
premarket approval application or a 
premarket notification submission. The 
petition proposes that sponsors of 
limited investigations submit to FDA, in 
lieu of the IDE application now required 
under Part 812, a “Notice of Limited 
Investigation.” The notice would 
include, among other things, a 
description of the device, a summary of 
the purposes, objectives, and plan of the 
investigation, a sample of the informed 
consent form to be used in the 
investigation, and a certification of 
approval by the responsible IRB. FDA 
would have 14 days in which to review 
the “Notice of Limited Investigation” 
before the investigation could begin. The 
petition outlines the circumstances 
under which FDA could require 
additional information, require the 
submission of a full IDE application, or 
suspend the investigation. The intent of 
the petition is to place primary emphasis 
on IRB prior approval, while providing 
FDA with prompt notification of a 
proposed investigation and the 
opportunity to review and to act upon 
that investigation. 

ASAIO argues that Congress intended 
the act to provide flexibility to 
investigators of innovative devices. 
ASAIO believes, however, that the 
current regulatory process provided by 
FDA in Part 812, especially as it pertains 
to the feasibility stages of medical 
device investigations, creates an 
imbalance that impedes or, in some 
cases, effectively prevents the 
development of important medical 
devices in the United States. ASAIO 
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argues that the petition is consistent 
with FDA's regulation of investigational 
drug studies, exemplified in the 
proposed changes to the regulations 
governing new drugs for investigational 
_use (IND regulations) (see June 9, 1983; 
48 FR 26720). 

As discussed above, section 520(g)(1) 
of the.act directs:FDA to encourage the 
discovery and development of useful 
medical devices without compromising 
ethical principles or patients’ health or 
safety. Abbreviated requirements in the 
current IDE regulations (§ 812.2) provide 
flexibility for investigations of other 
than significant risk devices. Additional 
flexibility for investigations of devices is 
provided through provisions in Part 812 
that allow for waivers from;some IDE 
requirements, These waivers.are : 
granted on a case-by-case basis, 

An internal FDA task force 
established to review criticisms of the 
IDE program conducted a preliminary 
review of the ASAIO petition. The task 
force also considered whether it would 
be possible to establish criteria to 
identify device investigations, other 
than feasibility studies as described in 
the petition, that could be subject to 
lesser regulatory requirements; without 
compromising ethical principles or 
jeopardizing patients rights, welfare, or 
safety. 

After a preliminary review of the 
petition, the task force met with 
representatives of ASAIO on February 

- 14, 1985, to discuss the petition. On April 
17, 1985, FDA received from ASAIO a 
supplement to its petition with a chart 
detailing the intended effect on the IDE 
regulations of the changes the petition 
proposes. The original petition, the 
minutes of the meeting, and the 
supplement are on file in the Dockets 
Management Branch (address above) 
under the docket number in the heading 
of this notice and are available for 
public review between 9 a.m. and 
4 p.m., Monday through Friday. On June 
7, 1985, FDA sent a tentative response to 
the petitioner stating that the agency 
was reviewing the additional 
information together with the petition. 

After reviewing criticisms of the IDE 
program and the ASAIO petition, the 
task force recommended to the agency 
that it solicit comments on the issues 
presented by the petitioner. 
Accordingly, under § 10.30(h)(3) of 
FDA's administrative practices and 
procedures regulations (21 CFR 
10.30(h)(3)), FDA is issuing this notice to 
request comments from interested 
persons to help the agency in its 
evaluation of the petition and of the 
effect that. granting or denying the 
petition, in whole or in part, — nave 

‘on the public health. ; 


Coincidentally, FDA is also beginning 
a retrospective review of the IDE 
regulations in accordance with the 
Regulatory Flexibility Act (5 U.S.C.601) 
and-Executive Order 12291. The purpose 
of the review is to examine whetier the 
regulatory requirements are justified 
considering the need for public health 
protection. The review may result in 
FDA's proposing to change the IDE 
regulations. Even though this review 
may consider some of the same issues 
the ASAIO petition raises, FDA does not 
want to unduly delay the public’s 
opportunity to examine and comment 
upon the ASAIO petition until the 
agency, sometime in the future, solicits 
comments on a proposed revision of the 
entire IDF regulations. FDA will 
consider any comments received in 
response to this notice in its review of 
the IDE regulations. 

The original petition is being 
published below: 
Citizen Petition 

The American Society for Artifical 
Internal Organs (ASAIO or petitioner) 
submits this petition under sections 501, 
502, 520(g)(2) and 701 (21 U.S.C. 351, 352, 
360j(g)(2), and 371) of the Food, Drug, 
and Cosmetic Act, 5°U.S.C. 553(e), and 
21 CFR 10.30, to request the 
Commissioner of Food and Drugs 
(Commissioner) to amend regulations in 
various sections of 21 CFR Part 812. The 
regulations relevant to this petition 
address the application requirements for 
an investigational device exemption 
(IDE) for significant risk devices under 
specified circumstances. In addition, 
regulations governing Food and Drug 
Administration (FDA) and Institutional 
Review Board (IRB) approval of changes 
in an investigational plan under these 
same circumstances are also relevant to 
this petition. 
A. Action Requested 

In this petition, ASAIO is requesting 
the FDA to implement Congress’ intent, 


as evidenced in sections 520(g){1) and 
520(g)(2)(C) of the Food, Drug, and 


Cosmetic Act (Act), that scientists be 


provided with optimum freedom in 
conducting limited medical device 
investigations without compromising 
patient safety, and that procedures and 
conditions for obtaining an IDE be 
appropriately tailed for an investigator 
working with a small number of subjects 
at a single institution to determine the 
feasibility of a medical device. Congress 
recognized that the requirements for this 
type of limited investigation should be 
different from the requirements for a 
large-scale, multi-institutional clinical 
trial designed to serve as a precursor for 
the commercialization of a medical 
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device. Current IDE regulations, 
however, do not take adequate account 
of these factors. 

In essence, ASAIO is requesting the 
FDA to amend its IDE regulations to 
afford an additional degree of flexibility 
in investigations of the clinical 
feasibility of a medical device for use in 
diagnosis or treatment. The proposed 
changes would apply only to 
investigations involving a small number 
of human subjects in a single institution, 
when the data from such testing will not 
be used as primary support to obtain 
approval for the commercial distribution 
of the device. ASAIO requests that, 
under these limited circumstances, an 
investigator be permitted to conduct an 
investigation involving a significant risk 
device after providing the FDA with a 
Notice of Limited Investigation that 
would include, among other things, a 
sample of the subject's informed consent 
and certification of approval by the 
responsible IRB. 

‘ Under ASAIO’s proposal, the Notice 
of Limited Investigation and 
accompanying documentation could be 
submitted to the FDA in lieu of an 
application for an IDE in the narrow 
circumstances described above, with the 
express understanding that clinical data 
generated by such an investigation will 
not be used as primary support of a 
premarket approval application or a 
premarket notification (i.e., 510{k) 
submission). After receiving the Notice, 
the FDA would have fourteen (14) days 
in which to review it before the 
investigation could commence. 
Moreover, when warranied by the 
circumstances, the FDA would retain 
express authority to require additional 
information, to require submission of a 
formal application, or to suspend the 
investigation. 

Specifically, the following 
amendments to existing regulations are 
requested: 

1a. The present regulations that would 
be directly affected by the amendments 
proposed in this petition are 21 CFR 
812.2 (Applicability), § 812.20 
(Application) and § 812.42 (FDA and IRB 
Approval). Since these regulations are 
lengthy and would be cumbersome to 
reproduce in their entirety in this 
petition, petitioner incorporates by 
reference the text of these regulations, 
as set forth in the applicable sections of 
the Code of Federal Regulations. 

1b. The petitioner requests that 21 
CFR 812.2 be amended as follows:' 


Section 812.2. Applicability. 


* * * * * 


(d)(1) @ Limited investigations. The 
application requirements of this part do 





not apply to limited investigations ofa 
device, including 2 significant ri 

device, in the following circums 

(i) The investigation is conducted only 
in a single institution; fii) the 
investigation involves ne more than 10 
human subjects (as defined in 21 CFR 
50.3(g)); (iii) the deta generated by the 
investigation will be used te 
demonstrate the feasibility of using a 
medical device for diagnosis or 
treatment; and fiv) such data will not be 
used as primary support of a premarket 
approval application or a premarket 
notification submission. An 
investigation conforming to these 
requirements may preceed in 
accordance with this section, without 
submitting an IDE application, provided 
that the sponsor submits to the FDA a 
Notice of Limited Investigation that 
includes the following information: 2 

(A) The name, address, and telephone 
number of the sponsor and of the 
investigator(s); 

(B) A brief description of the medical 
device to be used in the investigation; 

(C) The number of subjects to be 
involved in the investigation; 

(D) The actual or anticipated 
beginning date of the investigation and 
its expected duration; 

(E) A brief summary statement of the 
purposes, objectives, and plan of the 
investigation and a statement of how 
subject risks will be minimized; 

(F) Assurances that no subject will 
participate in the investigation until that 
person has given his or her informed 
consent; 

(G) A sample of the patient's informed 
consent form; and 

(H) Certification of approval by the 
responsible IRB. 

(2}(A) A limited investigation 
conforming to the requirements of this 
section may proceed fourteen (14) days 
after the FDA's receipt of the Notice of 
Limited Investigation. 

{B) Hf, upon receipt of Notice of 
Limited Investigation, the FDA 
determines, based on specific and 
articulated concerns, that further inquiry 
into the investigation is necessary in 
order to protect the rights, safety, or 
welfare of subjects or to ensure 
compliance with ethical standards of 
scientific practice, the FDA shall make 
further inquiry into the investigation 
(either orally-or in writing) and, based 
on the results of such inquiry, (i) may 
require the sponsor to submit additional 
information to the FDA or, in 
extraordinary and unusual 
circumstances, (ii} may require the 
sponsor to submit an application in 
conformity with 21 CFR 812.20. The FDA 
shall not routinely require the sponsor of 
an otherwise qualified limited 


investigation to take these additional 
steps, nor shall ‘the fact that the 
proposed investigation involves 
significant risk be a factor in 
determining whether additional 
information ora full IDE application is 
required. If additional information is 
required, the limited investigation may 
proceed fourteen (14) days after the 
FDA's receipt of such information unless 
notification is received from the FDA 
prior to that time that a full IDE 
application is required. 

(3)(A) In a limited investigation 
conforming to the requirements of this 
section, an investigator shall be required 
to prepare and submit to the IRB the 
reports described in § 812.150(a). 
Notwithstanding § 812.150(a)(4), an 
investigator shall not be required to 
secure FDA approval of a deviation 
from the investigational plan if such 
deviation has been approved by the 
reviewing IRB. 

(B) In a limited investigation 
conforming to the requirements of this 
section, the sponsor shall be required to 
prepare and submit to the IRB the 
reports deseribed in § 812.150{b). 
Notwithstanding any provisions of 
§ 812.150{b) to the contrary, the only 
reports the sponsor shall be required to 
submit to the FDA are reports of 
unanticipated adverse device effects 
(see § 812.150(b}(1)), reports of 
withdrawal of ERB approval (see 
§ 812.150(b}{(2)), and a final report (see 
§ 812.150(b){(7)).¢ 

o(e}¢ Limit on certain exemptions. 


. * * * * 


9(/¢ Investigations subject to IND’s. 
1c. The petition further requests that, 
in order to be consistent with the 
amendment to § 812.2(d), 21 CFR 812.20 
be amended as follows: 


Section 812.20 Application. 


(a) Submission. (1) A sponsor shall 
submit an application to FDA if the 
sponsor intends to use a significant risk 
device in an investigation, gunless 
otherwise provided by § 812.2(d)@, or if 
FDA notifies the sponsor that an 
application is required for an 
investigation. 

1d. The petitioner further requests 
that, in order to be consistent with the 
amendment to § 812.2({d), 21 CFR 812. 42 
be amended as follows: 


Section 812.42 FDA and IRB-approval. 


A sponsor shall not begin an 
investigation or part of an investigation 
until an IRB and FDA have both 
approved the application #(when an 
application is required to be submitted 
to the FDA)¢ or supplemental 
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application relating to the investigation 
or part of an investigation. @In the case 
of a limited investigation as described in 
§ 812.2(d), such investigation may begin 
without filing an application with the’. 
FDA, provided that the sponsor has 
complied with the requirements of 


§ 812.2(d).¢ 
B. Statement of Grounds 


Congress’ express purpose for 
including an exemption for otherwise 
applicable statutory requirements of the 
Act for devices intended for 
investigational use was: 


to encourage, to the extent consistent with 
the protection of the public health and safety 
and with ethical standards, the discovery and 
development of useful devices intended for 
hum&n use and to that end to maintain 
optimum freedom for scientific investigators 
in their pursuit of that purpose.* 


This laudable goal recognizes that a 
delicate yet workable balance must 
exist between protection of the public 
through a regulatory structure, and 
encouragement of responsible and 
independent scientific investigation 
designed to produce and refine medical 
devices with enormous potential 
benefits to humans. Such a balance is 
not easily achieved. It is ASAIO’s view 
that the present regulatory process, 
especially as it pertains to the feasibility 
stages of medical device investigations, 
creates an imbalance that impedes or, in 
some cases, effectively prevents the 
development of important medical 
devices in this country. An increasing 
number of device investigations that 
otherwise would have been conducted 
in the United States are instead being 
conducted abroad where investigators 
may proceed in some cases in 
accordance with only the standards 
required under the Declaration of 
Helsinki. This petition proposes a 
simplification of the regulatory process 
in the early stages of certain limited 
investigations in order to encourage 
respected and innovative investigators 
to conduct their work on medical 
devices in this country rather than 
abroad. 

ASAIO believes that compelling legal 
and policy grounds support its request to 
afford investigators a critically-needed 
degree of increased flexibility in limited 
circumstances through the introduction 
of changes to the regulatory scheme. 
Such changes would encourage 
responsible device investigation in this 
country while maintaining the standards 
of public safety and ethical 
responsibility that Congress has 
demanded and to which ASAIO whole- 
heartedly subscribes. 
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In support of its petition, ASAIO will 
illustrate the types of device 
investigations to which the proposed 
regulatory changes could aptly be 
applied and will attach statements by 
respected scientists attesting to the need 
for such changes. In addition, ASAIO 
will demonstrate that the changes 
suggested herein are fully consistent 
with the applicable statutory ~ 
requirements and are similar, from both 
a policy and practical standpoint, to the 
FDA's refined administrative approach 
presently under consideration for the 
investigation of new drugs under the 
Food, Drug, and Cosmetic Act. 


I. Illustrations of Potential Applicability 
and Statements in Support of Limited 
Investigations 


By way of illustration only, ASAIO 
submits that the limited investigation 
proposal set forth in this petition would 
be appropriate for feasibility-type 
investigations of the following nature: 

1. Investigations involving temporary 
extracorporeal therapeutic devices, such 
as a short-term artificial pancreas for. 
stable and unstable diabetic patients, 
and new applications of existing 
devices, such as thé use of a heart-lung 
machine for perfusion of limbs during 
cancer chemotherapy. 

2. Investigations involving temporary 
or permanent implants during the early 
developmental stages, such as artificial 
skin and implanted sensors for uses’ 
such as glucose management in 
diabetics. 

3. Investigations involving 
modification of an existing device, such 
as the binding of an antibiotic substance 
to a blood access device to reduce 
infection. 

In these types of investigations, IRB 
approval and oversight will adequately 
safeguard subjects. Under such - 
circumstances, an investigator should be 
allowed to proceed pursuant to the 
proposed regulations after providing the 
FDA with a.Notice of Limited 
Investigation and certification of IRB 
approval. This procedure would help 
reduce/unnecessary paperwork for the 
FDA, allowing the agency to allocate its 
resources more efficiently, while 
relieving the regulatory burden on 
researchers under limited 
circumstances. 

ASAIO has received letters-of support 
for its proposal from respected scientists 
who have witnessed the discouraging 
effect that the IDE regulations have had 
on the development of medical devices 


“ in the United States.* These scientists 


believe that the proposal for streamlined 
regulatory procedures in limited 
investigations, as described herein, 
would represent an important, positive 


step {ward reestablishing this country’s 


preeminence in the medical device field. : 


II. Legal Grounds for the Proposed 
Amendments 


a. Support from Legislative History. 
The regulatory amendments proposed 
herein are fully consonant with the 
statutory framework supporting 
investigational device exemptions. As 
noted earlier on page 7, section 520(g) of 
the Medical Device Amendments of 
1976 5 introduced a statutory scheme to 
fulfill the following purposes: (1) 
Encourage discovery and development 
of useful devices; (2) maintain standards 
of public health, safety, and ethical 
investigatory practice; and (3) provide 
optimum freedom for scientific 
investigators. Congress acted to ensure 
the safety and protection of human 
subjects by defining the boundaries 
within which medical device 
investigations must proceed. ASAIO’s 
proposal would clearly fall within such 
boundaries. 


The proposed amendment to the IDE 
application process described in this 
petition places primary emphasis on IRB 
prior approval, while providing the FDA 
with prompt notification of a proposed 
investigation and the opportunity to 
review and to act upon that 
investigation. This alignment of 
approval responsibility is consistent 
with congressional intent under the 
Medical Device Amendments of 1976. In 
its explanation of the oversight 
responsibilities contained in the 
statutory provisions addressing 
exemptions for devices for 
investigational use, the House 
Committee Report states: 


The bill contains special requirements with 
respect to exemptions for devices intended to 
be tested using human subjects. 


First, the Committee believes it to be 
appropriate in most instances to rely upon 
qualified investigational review committees 
rather than governmental officials to 
supervise the clinical testing of devices. 
Such committees . . . are comprised of 
persons with diversified backgrounds who 


- are competent to judge the acceptability of 


proposed research... . 


H.R. Rep. No. 94-853, 94th Cong., 2d Sess. 43 
(1976) (emphasis supplied). 


b. Support from Regulatory History.— 
1. Medical Device Regulation. As the 
FDA recognized in developing 
regulations to implement Congress’ 
design for investigational device 
exemptions, the statutory “requirements 
that are critical to protection of subjects 
in all investigations [are]. . . informed 
consent, institutional review, and 
reporting of unanticipated adverse 
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device effects.” © These critical 
protections would be retained under the 
proposed amendments. 

In addition to delineating the 
mandatory procedures that an 
investigator must follow on the 
“protection” side of the scale, Congress 
also specified the factors to be 
considered in weighing the 
appropriations of permitting various 
degrees of scientific freedom and 
flexibility on the “encouragement of 
discovery and development” side of the 
scale. Section 520(g)(2)(C) provides that 
procedures and conditions for granting 
an investigational use exemption for a 
device should be crafted in 
consideration of the following factors: 

(1) The scope and duration of clinical 
testing to be conducted under the 
exemption; 

(2) The number of human subjects 
involved; 

(3) The need to permit changes to be 
made in the device subject to the 
exemption during testing conducted in 
accordance with a clinical testing plan; 
and 

(4) Whether the clinical testing of a 
device is for the purpose of developing 
data to obtain approval for the device's 
commercial distribution. 

Application of each of these factors to 
the present request for a measure of 
increased flexibility in the regulatory 
process strongly supports ASAIO’s 
position that such changes are 
appropriate. In limiting the applicability 
of the amendment to a clinical 
investigation (including deviations 
approved by the IRB) involving a 
maximum of 10 of fewer human subjects 
conducted in a single institution, the 
testing would be well-controlled and 
subject to close and informed scrutiny 
by the responsible IRB. Under such 
circumstances, the necessity of prior 
FDA approval of an application would 
be deemed to have been complied with 
by the IRB’s approval, as a surrogate for 
the Secretary, of the application 
submitted to it. Thus, the oversight 
function contemplated by Congress 
would be performed by a committee 
qualified to evaluate the proposed 
investigation without delaying 
unnecessarily the investigator's 
authority to proceed. 

The proposal for allowing a limited 
investigation to proceed, under narrowly 
defined circumstances that include 
approval by the IRB and submission of a 
Notice of Limited Investigation to the 
FDA followed by a fourteen (14) day 
waiting period, is consistent with 
present regulations at 21 CFR 812.2 (b) 
and (ions from the full IDE process, 
relying primarily on IRB approval, while 
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providing the FDA with a —— and 
accurate summary of i 

information concerning the aie 
investigation. 

As in the case of investigations that 
“are considered to have approved 
applications for IDE’s” under § 812.2(b) 
(i.e., investigations of devices other than 
significant risk devices), the limited 
investigation described herein could 
proceed based on approval by the IRB of 
submissions made to it.” In addition, 


would require submission to the FDA of 
a Notice of Limited Investigation which 
would contain, in abbreviated form, 
much of the same information that 
would have appeared in a formal 
application. 

In light of the narrow scope of the 
investigations at issue in this petition, 
the guarantee of patient-safety 
protections inherent in the IRB approval 
process, the requirement of informed 
consent, and the non-commercial use of 
the data generated by this type of 
investigation, these amendments should 
be approved as being consistent with 
the Act's purposes of encouraging basic 
medical device development while 
ensuring the preservation of standards 
governing public health, safety, and 
ethical scientific practices. 

2. Drug Regulation. In addition to 
finding support for this approach in the 
present IDE regulations themselves, the 
proposed amendment is also supported 
by the approach presently being 
developed for review of investigational 
new drug (IND) applications.® The 
proposed changes for INDs are designed 
“to assist sponsors of clinical 
investigations to prepare and submit 
high quality applications and to permit 
FDA to review them efficiently and with 
minimal delay. This action is one part of 
a larger effort to review and improve all 
aspects of FDA’s drug regulatory 
process.” The effort to streamline the 
regulatory process on the drug side is 
intended to “give sponsors greater 
freedom to design and implement 
clinical research studies” and to 
encourage innovation without 
compromising the safety of test 
subjects.® For INDs, this is being 
accomplished by, among other things, 
streamlining the application process, 
emphasizing that small, well-controlled 
investigations should be afforded 
greater flexibility, and requiring fewer 
supplements to approved applications. 

To the extent the FDA has parallel 
responsibilities in monitoring scientific 
investigations of new medical devices, 
the FDA's regulatory revisions of the 
IND regulations should provide 


guidance to the agency in acting pt 
this petition. Problems are q 
emerging in device development that 
have already necessitated corrective 
action in the drug field.'° 

An administrative procedure 
analogous to the one being proposed in 
this petition already exists for IND 
amendments. In the context of 
supplemental applications, after 
reiterating that it is interested in 


learning contemporaneously only about . 


the kinds of changes in an IND plan that 
would bear directly on its review and 
monitoring responsibilities (i.e, new 
protocols or major changes in existing 
protocols), the FDA described the 
procedures to be followed in submitting 
any required IND amendments: 


The proposal would also clarify the proper 
timing of submissions. The current IND 
regulations require the sponsor to notify FDA 
before beginning a substantially modified 
protecol or a new protocol, but do not require 
sponsors to pause before proceeding, so long 
as local IRB approval has been obtained. The 
IND Rewrite would explicitly retain this 
current precess.'? 


It is respectfully submitted that use of 
the Nofice of Limited Investigation 
procedure, including certification of IRB 
approval, as an opfion under the IDE 
application process would evidence a 
desirable responsiveness to 
congressional intent and represent a 
prudent step as a matter of public 
policy. 

c. Summary. When the FDA 
promulgated final IDE regulations in 
January, 1980, it addressed comments 
expressing apprehension that the 
regulations “would drive device 
research and development abroad” and 
would “discourage noncommercial 
research (that is, much of the research 
conducted at universities),” in the 
following fashion: 


FDA believes that the implementation of the 
final IDE regulations will not discourage 
medical device research and development in 
the United States. . . [T]here should be little, 
if any, change in the willingness of 
investigators and IRB's to participate in 
medical device research and little, if any, 
reduction in sponsors’ incentives to develop 
devices of limited commercial value or to 
make improvements in already-marketed 
devices.*® 


Unfortunately, this optimistic 
assessment of the regulations’ impact 
has proved inaccurate. Evidence from 
the scientific community is beginning to 
demonstrate that the IDE regulations 
have become a significant impediment 
to effective medical device research and 
are, in fact, influencing some prominent 
researchers in this country to abandon 
their projects.or to conduct their medical 
device investigations in another country. 
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The proposed amendments for a 
limited investigation of medical devices 
would facilitate research by redticing 
paperwork, both for the researcher and 
the FDA in narrowly defined 
investigations, and by requiring only IRB 
approval of the proposal. This expedited 
research approval procedure, however, 
would not precipitate a compromise of 
subject safety. The FDA would continue 
to receive adequate notice of the 
investigation and would have a period 
in which to make further inquiries. 
Moreover, the IRB would continue to 
receive all the information required for a 
standard IDE and would review this 
information carefully, with a view 
toward minimizing subject risk. 

Adoption of the limited amendments 
contained herein will simplify 
administrative procedures in 
appropriately narrow circumstances 
and, thus, improve a serious problem for 
researchers in the important field of 
medical devices. The proposed changes 
are supported by statutory authority and 
simply make good sense. Since 
persuasive legal and policy grounds 
exist in support of these proposed 
changes, ASAIO urges the FDA to adopt 
these amendments. 


C. Environmental Impact 


Enactment of the amendments to 21 
CFR Part 812 suggested herein will have 
no significant impact on the human 
environment and an environmental 
impact statement is not required. 21 CFR 
25.1(d)(5) (1983). 


D. Certification 


The undersigned certifies that, to the 
best knowledge and belief of the 
undersigned, this petition includes 
representative data and information 
known to the petitioner which are 
unfavorable to the petition. 


Respectfully submitted, 


Robert H. Bartlett, M.D., President, American 
Society for Artificial Internal Organs. 


William A. Morton, Chairman, ASAIO 
Regulatory Affairs Committee. 


Footnotes 


1. Proposed amendments are in arrows. 

2. The IRB will continue to receive all the 
information necessary for it to carry out its 
research approval duties as required by 21 
CFR 56.109, 56.111 (1983). 

8. Section 520{g)(1) of the Food, Drug, and 
Cosmetic Act. 

4. Attached are letters from Dr. Pierre M. 
Galletti of Brown University, Dr. Yukihiko 
Nose of the Cleveland Clinic Foundation, Dr. 
George E. Schriener of the University of 
Washington, and Dr. Willem J. Kolff of the 
University of Utah. 

5. Pub. L. 94-295, section 2, 90 Stat. 565 
(codified at 21 U.S.C. § 360j(g)). 
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6. Preamble to final rule for Investigational 
Device Exemptions, 45 FR 3732, 3733 (1980). 

7. The preamble to the final rule for 
Investigational Device Exemptions, 45 FR 
3732, 3735 (1980), explained this approach: 
FDA believes that the provisions in the final 
IDE regulation concerning investigations.of 


devices that do not present a significant risk _ 


satisfy this statutory requirement [that an 
application be submitted to the Secretary 
before an exemption may be granted}. Under. 
§ 812.2 (b)(1)({ii), the sponsor must obtain an 
IRB's approval of an investigation of such a 
device. Thus, the IRB serves as the surrogate 
for the Secretary with respect to the receipt 
and approval of the application. The IRB 
functions in this capacity under regulations 
issued by FDA. (Emphasis supplied). 

8. See Proposed New Drug, Antibiotic, and 
Biologic Drug Product Regulations, 48 FR 
26,720 (1983). 

9. 48 FR at 26,720. 

10. See letters attached to this petition. 

11. 48 FR at 26,727. 

12. Preamble to final IDE regulations, 45 FR 
3732, 3734 (1980). 


Request for Additional Information 


In addition to requesting comments on 
the ASAIO petition itself, FDA is 
requesting comments on the following 
IDE-related questions: 

1. In terms of achieving the objectives 
of section 520(g) of the act and § 812.1(a) 
of the IDE regulations, what if anything 
would be gained or lost by adopting 
ASAIO's proposed amendments to the 
regulations? 

2. Are the IDE regulations an 
impediment to conducting limited 
investigations, as defined in the petition, 
in the United States? What devices have 
not been, or will not be, developed in 
the United States because of regulatory 
controls? What parts of the IDE 
regulations are most burdensome to the 
conduct of limited investigations? 

3. Would IRB’s be willing to assume 
additional responsibilities and 
authorities for reviewing, approving, and 
monitoring investigations of medical 


devices? If not, what changes need to be 
made so that IRB’s would be willing? 

4. Would IRB’s, currently constituted 
and operating in conformance with . 
FDA's IRB regulations (21 CFR Part 56), 
be competent to assess the scientific 
merit and general safety of limited 
investigations to the greater extent that 
the IRB regulations now require? What 
changes in IRB composition, functions, 
or operations would be necessary and 
feasible to enable IRB's to assume the 
additional responsibilities? What would 
be the implications of any such changes 
to current IRB responsibilities? 

5. What other alternatives to IRB or 
FDA review and approval exist? How 
would these alternatives lessen the 
regulatory burden and, at the same time, 
fulfill the statutory mandate for study 
review and approval? 

6. What criteria should be used to 
identify limited investigations, i.e., those 
subject to the abbreviated requirements 
proposed by the petition? 

7. Which requirements of the IDE 
regulations should apply to limited 
investigations? For example, should 
information other than that proposed by 
ASAIO be included in a “Notice of 
Limited Investigation? Should FDA 
evaluate such a notice against the 
standards set out in § 812. aor Against 
different standards? 

8. What is the advisability of having 
abbreviated requirements for limited 
investigations of significant risk devices, 
as described in the ASAIO petition? 
What is the advisability of having the 
same or similar abbreviated 
requirements for the following types of 
investigations: 

a. Sponsor/investigator studies which 
are clinical investigations sponsored 
and conducted by a single investigator, 
designed to evaluate certain treatment 
parameters, and not intended to gather 
data to be used to obtain approval for 
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the commercial distribution of the 
device. 

b. Investigations designed to evaluate 
new indications of a marketed device 
when the device is used in the same or 
similar manner as for the approved 
indication. 

c. Investigations designed to evaluate 
whether minor changes to a marketed 
device improve the device's safety or 
effectiveness, when the modified device 
would be used in accordance with the 
approved labeling. 

FDA is particularly interested in 
comments from members of the clinical 
community, e.g., clinical investigators, 
sponsors, research and academic 
institutions, and IRB chairpersons and 
members. Comments from other 
interested individuals or groups are also 
welcome. FDA advises that under 
§ 10.30(d), any comments submitted in 
response to this notice will be included- 
in Docket No. 84P-0387. Such comments 
may support or oppose the petition in 
whole or in part. A request for 
alternative or different administrative 
action, however, may be submitted only 
as a separate petition. 

Interested persons may, on or before 
June 30, 1986, submit to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 20857, 
written comments regarding this notice. 
Two copies of any comments should be 
submitted, except that individuals may 
submit one copy. Comments should be 
identified with the docket number found 
in brackets in the heading of this 
document. Received comments may be 
seen in the office above between 9 a.m. 
and 4 p.m., Monday through Friday. 

Dated March 24, 1986. 

Frank E. Young, 

Commissioner of Food and Drugs. 

[FR Doc. 86-7083 Filed 3-31-86; 8:45 am] 
BILLING CODE 4160-01-M 
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Poundage Quota Regulations for the 
1986 Through 1990 Crops of Peanuts 
AGENCY: Agricultural Stabilization and 
Conservation Service, USDA. 


ACTION: Proposed rule. 


summary: This proposed rule sets forth . 


regulations for the 1986-1990 crops of 
peanuts regarding the allocation of farm 
poundage peanut quotas and related 
matters. Among other provisions, the 
proposed regulations address: (1) 
Establishment of farm quotas; (2) quota 
adjustments due to changes in the 
national quota; (3) reductions in quota 
for nonproduction; and (4) reallocation 
of quotas reduced for nonproduction or 
permanently released. 

DATE: Comments must be received on 
or before April 16, 1986, in order to be 
assured of consideration. 
appress: Send comments to the 
Director, Tobacco and Peanuts Division, 
ASCS, Department of Agriculture, P.O. 
Box 2415, Washington, DC 20013. All 
written submissions made pursuant to 
this notice will be made available for 
public inspection in Room 5750 South 
Building, USDA, between the hours of 
8:15 and 4:45, Monday through Friday. 
FOR FURTHER INFORMATION CONTACT: 
Paul P. Kume (ASCS) 202-447-9003. The 
Preliminary Impact Analysis describing 
the options considered in developing 
this proposed rule is available upon 
request. 

SUPPLEMENTARY INFORMATION: This 
proposed rule has been reviewed under 

USDA procedures established in 
accordance with Executive Order 12291 
and Departmental Regulation No. 1512-1 
and has been classified “not major”. It 
has been determined that this rule will 
not result in: (1) An annual effect on the 
economy of $100 million or more; (2) a 
major increase in costs or prices for 
consumers, individual industries, 
Federal, State or local governments, or 
geographical regions; or (3) significant 
adverse effects on competition, « 
employment, investment, productivity, 
innovation, or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

The title and number of the Federal 
assistance program to which this 
proposed rule applies are: Commodity 
Loans and Purchases; 10.051, as found in 
the Catalog of Federal Domestic 
Assistance. 


It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this proposed rule since 
the Agricultural Stabilization and 
Conservation Service is not required by 
5 U.S.C. 553 or any other provision of 
law to publish a notice of proposed 
rulemaking with respect to the subject 
matter of this rule. 

This program/activity is not subject to 
the provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the notice related to 7 CFR 
Part 3015, Subpart V, published at 48 FR 
29115 (June 24, 1983). 

The Food Security Act of 1985 (Pub. L. 
99-198) (the “1985 Act’) amended the 
Agricultural Adjustment Act of 1938 (the 
“1938 Act”) with regard to the 
establishment of peanut quotas for the 
1986-1990 crop years. The proposed 
regulations issued with this notice 
implement those provisions. 

Specifically, the proposed regulations 
cover the establishment of individual 
farm-poundage quotas and the transfer 
of quotas between farms. Because the 
planting season is about to begin, and 
the proposed regulations could affect 
planting decisions, the period for 
comment on the proposed regulations 
has been limited to 15 days. 

The regulations proposed in this 
notice are subject to change upon 
consideration of the comments. The 
most salient provisions of the proposed 
regulations are set forth below. 


A—Adjustments to farm poundage 
quotas due to changes in the national 
poundage quota. 


Statutory Provisions. 


Section 358 of the 1938 Act, as 
amended, provides that the national 
poundage quota for peanuts for each of 
the 1986-1990 marketing years shall be 
established by the Secretary at a level 
that is equal to the quantity of peanuts, 
in tons, that the Secretary estimates will 
be devoted in each such marketing year 
to domestic edible, seed, and related 
uses except that the national poundage 
quota for any such marketing year shall 
not be less than 1,100,000 tons. The 
Secretary has previously announced 
that the 1986 national poundage quota 
shail be 1,355,500 tons. 

Section 358 of the 1938 Act, as 
amended, provides that the national 
poundage quota shall be apportioned 
among the States so that the poundage 
quota allocated to each State shall be 
equal to the percentage of the national 
poundage quota allocated to farms in 
the State for 1985. Since the 1986 
national poundage quota is increased by 
255,500 tons over the 1985 national 


poundage quota, the 1986 poundage 
quota apportioned to each State will be 
‘increased over the State's 1985 
poundage quota. Section 358 further 
provides that in such circumstances 
such increase shall be allocated equally 
among: 

{i) All farms in the State for each of 
which a farm poundage quota was 
established for the marketing year 
immediately preceding the marketing 
year for which the allocation is being 
made; and 

(ii) All other farms in the State on 
each of which peanuts were produced in 
at least two of the three immediately 
preceding crop years, as determined by 
the Secretary. 


Proposed Regulations 


The proposed regulations provide 
that, after adjustments in the quota or 
production history of farms resulting 
from permanent transfers of quota or 
permanent releases of a quota, if the 
poundage quota allocated to a State is 
greater than the poundage quota 
allocated to such State for the 
immediately preceding marketing year, 
the amount of the increase shall be 
allocated to: (1) Farms in the State 
which had a basic farm poundage quota 
greater than zero for the year 
immediately preceding the crop year for 
which the determination is being made 
(“eligible quota farms”) and (2) all other 
farms in the State on which peanuts 
were produced in at least two of the 
three years preceding the year for which 
the determination is being made 
(“eligible nonquota farms”). 

For purposes of making allocations to 
individual farms, the amount by which a 
State’s quota was increased from the 
preceding year will, under the proposed 
regulations, be divided by the total 
number of eligible quota and nonquota 
farms and that result shall be multiplied 
(1) by the number of eligible quota farms 
in the State to arrive at the total 
allocation for quota farms, and (2) by 
the total number of eligible nonquota 
farms in the State to arrive at the total 
allocation for nonquota farms. 

The total number of pounds available 
for quota farms shall be prorated among 
eligible quota farms based upon the 
larger of the basic quota established for 
each such farm for the year preceding 
the year for which the determination is 
being made or the average of the highest 
quantities of peanuts produced on each 
such farm in the two years of the three 
year period preceding the year for which 
the determination is being made, in 


_ which the highest production occurred. 


The total number of pounds available 
for nonquota farms in the State shall be 





Federal Register / Vol. 51, No. 62 / Tuesday, April 1, 1986./ Proposed Rules 


prorated among eligible nonquota farms 
based upon the average of the highest 
quantities of peanuts produced on each 
such farm in the two years, of the three 
year period preceding the year for which 
the determination is being made, in 
which the highest production occurred. 

Farms on which not more than one 
acre of peanuts were produced will not 
be considered to have produced peanuts 
for purposes of allocating increases in 
State poundage quotas or allocating 
quotas that have not been produced or 
permanently released (see below). In 
addition, no quota will be established 
for a farm, under any circumstances, 
which exceeds the quantity which can 
be produced on the tillable cropland of 
the farm. The restriction concerning 
tillable cropland comports with the 
provisions contained in Section 358a of 
the 1938 Act, as amended, which 
provide that, with respect to transfers of 
quotas between farms, no transfer of the 
farm poundage quota from a farm shall 
be permitted if a county Agricultural 
Stabilization and Conservation Service 
committee determines that the receiving 
farm does not have adequate tillable 
cropland to produce the farm poundage 
quota, 

The proposed regulations provide 
that, in making determinations 
concerning farm poundage quotas, farms 
shall be considered as being constituted 
the same as they were for the preceding 
marketing year. That provision is 
believed to comport with the intent of 
the statute which in connection with 
changes in farm poundage quotas refers 
repeatedly to farms for which a farm 
poundage quota was established for the 
immediately preceding marketing year. 
Also, it avoids farm divisions which 
might otherwise be undertaken solely 
for quota purposes. 

Some farms eligible for a quota 
increase due to an increase in the 
State’s poundage quota will also be 
subject to a reduction for previous 
nonproduction of quota. The proposed 
regulations provide in such cases that 
the increase will be redistributed in 
accordance with the rules applicable to 
the reallocation of reduced quotas. 


B—Reductions in farm poundage quotas 
for nonproduction. 


Statutory Provisions. 


Section 358 of the 1938 Act, as 
amended, provides that, insofar as 
practicable and on such fair and 
equitable basis as the Secretary may by 
regulation prescribe, the farm poundage 
quota established for a farm for any of 
the 1986-1990 marketing years shall be 
reduced to the extent that the Secretary 
determines that the farm poundage 


quota established for the farm for any 
tworof the three marketing years 
preceding the. marketing year for which 
the determination.is being made was not 
produced, or considered produced, on 
the farm. 

Section 358 of the 1938 Act further 
specifies that, for the purposes.of such 
reductions, the farm poundage quota for 
any such preceding marketing year shall 
not include (1) any increases for 
undermarketings for quota peanuts from 
previous years; or (2) any increase 
resulting from the allocation of quotas 
voluntarily released for one year. 

Section 358 of the 1938 Act further 
provides that the farm poundage quota 
shall be considered produced on a farm 
if (1) the farm poundage quota was not 
produced on the farm because of 
drought, flood, or any other natural 
disaster, or any other condition beyond 
the control of the produceras_ 
determined by the Secretary; or (2) the 
farm poundage quota for the farm was 
released voluntarily for only one of the 
three marketing years immediately 
preceding the marketing year for which 
the determination is being made. 


Proposed Regulations 


Pursuant to the “fair and equitable” 
provision of the statute, the regulations 
provide that a farm poundage quota will 
be considered produced for purposes of 
the 1983-85 marketing years to the 
extent that the quota would have been 
protected from potential reduction under 
the regulations and implementing 
procedures which were applicable to 
those crop years. The regulations 
applicable to those crop years provided 
(among other instances in which a quota 
would be considered produced) that the 
quota could be considered produced in 
some situations where the quota had 
been transferred to another farm. 

The proposed regulations provide 
that, with respect to production of the 
1986-1990 crops, a quota will be 
considered produced, if not actually 
produced, only if the quota was not 
produced on the farm because of 
drought, flood, or other condition 
beyond the control of the producer or 
was voluntarily released for only one of 
the three marketing years preceding the 
marketing year for which the 
determination is being made. 


C—Reallocation of Quotas Reduced for 
Nonproduction or Quotas That Have 
Been Permanently Released 


Statutory Provisions 


Section 358 of the 1938 Act, as 
amended, provides that the farm 
poundage quota established for a farm, 
or any part of such quota, may be 
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permanently released by the owner of 
the farm, or the operator with the 
permission of the owner. 

Section 358 provides further that the 
poundage quota for the farm for which 
such quota is released shall be adjusted 
downward to reflect the quota that is so 
released. 

Section 358, as amended, also 
provides that the total amount of the 
farm poundage reduced for lack of 
production or permanently released 
shall be reallocated in such manner as 
the Secretary by regulation prescribes to 
other farms in the State on which 
peanuts were produced in at least two 
of the three crop years immediately 
preceding the year for which such 
allocation is being made, but that not 
less than 25 percent of such amount 
shall be allocated to farms for which no 
farm poundage quota was established 
for the immediately preceding crop year. 


Proposed Regulations 


The proposed regulations provide that 
such reallocated amounts be prorated 
among quota and nonquota farms which 
produced peanuts in two of the three 


- preceding crop years based upon the 


average of the two highest year's total 
production pounds for such farms for the 
three years preceding the year for which 
the determination is being made unless 
such a reallocation would not result in 
the apportionment of 25 percent of the 
total reallocated quota to those farms 
for which no farm poundage quota was 
established for the immediately 
preceding crop year (i.e., “nonquota” 
farms) based upon their production 
history. In such cases, “nonquota” farms 
will receive a 25 percent share of the 
total with such share to be prorated 
among all eligible “nonquota” farms. 
The remainder in such cases will be 
prorated among the remaining eligible 
farms (i.e., “quota” farms) based upon 


- production history. In no case may such 


a reallocation produce a quota for a 
farm which exceeds the amount of quota 
which could be produced on the farm's 
tillable cropland. 


D—Allocation of Quotas Temporarily 
Released 


Statutory Provisions 


Section 358 of the 1938 Act, as 
amended, also provides that a farm 
poundage quota, or any portion thereof, 
may be temporarily released. 
Specifically, section 358 provides that 
the quota or any portion thereof may be 
voluntarily released to the Secretary to 
the extent that such quota or any part 
thereof will not be produced on the farm 
for the marketing year. Section 358 





further provides that any farm poundage 
quota so released in a State shall be 
allocated to other farms in the State on 
such basis as the Secretary may by 
regulation prescribe. 
p + Reenlati 

The proposed regulations provide that 
such quotas will be reallocated in such 
manner as determined by the State ASC 
committee in accordance with 


marketing 
flexibility will permit reallecations to be 
made, if determined appropriate, to 
farms im the same locality as the farm 
from which the release has been made. 
Persons seeking a reallocation of 
ternporarify released quotas must apply 
for such reallocations at a county ASCS 
office. 
E—Undermarketings 
Statutory Provisions 

Section 358 of the 1938 Act, as 
amended, prevides that the farm 
poundage quota for a farm for any 
marketing year shail be increased by the 
number of pounds by which the total 
marketings of quota peanuts from the 
farm during previous marketing years 
(excluding any marketing year before 
the marketing year for the 1984 crop) 
were less than the total amount of the 
applicable farm poundage quotas 
(disregarding adjustments for 
undermarketings from previous 
marketing years) for such marketing 
years. However, section 358 further 
provides that no increase for 
undermarketings in previous marketing 
years shall be made te the poundage 
quota for any farm to the extent that the 
poundage quota for such farm for the 
marketing year was reduced for a failure 
to produce. 

Section 358 further provides that any 
increases in farm poundage quotas for 
undermarketings shall not be counted 
against the national poundage quota for 
the marketing year involved. That 
section provides, in addition, that if the 
total of alf increases in individual farm 
poundage quotas for undermarketings 
exceeds 10 percent of the national 
poundage quota for the marketing year 
in which such increase is applicable, the 
Secretary shall adjust such imcreases so 
that the total of such increases does not 
exceed 16 percent of the national 
poundage quota. 


Proposed Regulations 

The preposed —— implement 
those provisions. The regulations 
provide for adjusting undermarketings if 
a full allowance of afl undermarketings 
would produce a nationwide allowance 
in excess of 10 percent of the national 
poundage quota. 
F—Miscellaneous Provisions 


The proposed regulations alse set 
forth a number of other related program 
provisions. Those previsions include 
provisions relating te transfers of quota 
and the establishment of farm yields. 
The provisions of the regulations 
regarding the circumstances under 
which a transfer of a poundage quota 
will be permitted are generally the same 
as those that have applied in previous 
crep years except with respect to fall 
transfers. 

“Fall transfers” are tramsfers of quotas 
made after the end of the normal 
planting season. Section 358a of the 1938 
Act, as amended, provides that a lease 
of poundage queta may be entered into 
after the normal planting season only if 
the quota has been planted on the farm 
from which the quota is to be leased and 
under such terms and conditions as the 
Secretary may by regulation prescribe. 

The d regulations provide 
that, in order for a fall transfer to be 
approved, the operator of the 
transferring farm nrust certify and the 
county committee determine, that the 
acreage of peanuts planted on the 
transferring farm was equal to, or in 
excess of, the acreage determined by 
dividing the effective farm poundage 
quota by the larger of the current farm 
yield or the highest actual yield for the 
farm in any one of the preceding three 
years. The operator of the transferring 
farm must also certify and the county 
committee determine that the production 
of peanuts on the transferring farm was 
limited to less than the effective farm 
poundage quota because of conditions 
beyond the control of the producer. 

Additional regulations will be 
published covering related matters such 
as peanut marketing cards and producer 
penalties. 


List of Subjects in 7 CFR Part 729 
Poundage quotas, Peanuts. 
Proposed Rule 


Accordingly, it is proposed that 7 CFR 
Part 729 be amended by adding a new 
subpart as follows: 


PART 729—PEANUTS 


. 7 aa * * 
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729.311 Basis and purpose. 

729:312 Extent of calculations and rule of 
fractions. 

729.313 Definitions. 

729.314 Types of peanuts. 

729.385 Supervisary authority of State 
committee and Deputy Administrator. 

729:316-729:319 {Reserved} 


«State Poundage Quotas, Farm Poundage 


Quotes, Notice To Farm Operator and’ 

Appeats 

729:320 Instructions.amd forms. 

729:321 Determination of State poundage 
quote. 

729.322) Reserves for corrections. 

72%:323- Determination of preliminary farm 
poundage quota. * \ 

729.324 Determination of initial basic farm 
poundage quota. 

722325 Determination of basic farm 
poundage quota. 

729.326 Determination of effective farm 
poundage quota. 

729.327. Considered produced credit. 

729.328 Reductions for nonproduction of a 
quota. 

729.329 Allocation of increase in State 
i) quota to farms. 

729.330 Allocation of decrease in State 
poundage quota to farms. 

729.331 Allocation of permanently released 
quotas and nonproduced quotas. 

729.332 Lack of adequate tillable cropland. 

729.333 Determination of undermarketings. 

729.334 Determination of farm yield. 

729.335 Determination of farm yield for 
reconstituted farms. 

729.336 Approval of farm poundage quota 
and notice to farm operator. 

729.337 Erroneous notice of effective farm 
poundage quota. 

729.338 Request for reconsideration or 
appeal. 

729.339 Farms with one acre or less of 
peanuts. 

729.340-729.342 [Reserved] 


Transfers of Farm Poundage Quota. 


729.343. Transfer by sale or lease. 

729.344 Transfer by owner or operator. 

729.345 Transfer by sale or permanent 
transfer by owner from or to separately 
owned tracts within a farm combination. 

729.346 Transfers within certain States. 

729.347 Witness of signatures. 

729.348 Filing record of transfer and time for 
filing. 

729.349 Maximum period of transfer. 

729.350 Transfers not to be approved. 

729.351 Consent of lienholders. 

729.352 Transfers to and from the same farm 
(subleasing). 

729.353 Fall transfers. 

729354 Effect of permanent transfer on 
queta and/or production history and on 
determination of farm poundage quota. 

729.355. County committee action. 

729.356 Withdrawal or minor revision. 
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729.357-729.366 [Reserved] 


Temporary and Permanent Release and 
Temporary Reapportionment 


729.367 Temporary release and temporary 
reapportionment. 

729.368 Temporary release of farm 
poundage quota. 

729.369 Permanent release of farm 
poundage quota; effect on quota and/or 
production history and on future quota 
determinations 

729.370 Permanent release from farm 
containing separate ownership tracts. 

729.371 Closing date for temporary or 
permanent releases of quotas and for 
requesting reapportionment of temporary 
released quotas. 

729.372 Signature requirements for 
temporary releases. 

729.373. Signature requirements for 
permanent releases. 

729.374 Reapportionment of farm poundage 
quota temporarily released. 

729.375 Closing date for reapportionment of 
temporarily released quota. 

729.376 Credit for voluntary temporary 
release of quota or for reapportioned 

. poundage quota. 

729.377 Withdrawal or minor revision of 
released quota. 

729.378 Notification of State committees of 
permanent or temporary release of 
quotas. ’ 

729.379-729.384 [Reserved} 


Subpart-Poundage Quota and Marketing 
Regulations for The 1986 Through 1990 
Crops of Peanuts 

Authority: Secs. 301, 357, 358, 358a, 359, 
372, 373, 375, 52 Stat. 38, as amended, 55 Stat. 
88, as amended, 81 Stat. 658, as amended, 55 
Stat. 90, as amended, 52 Stat. 65, as amended, 
66, as amended (7 U.S.C. 1301, 1357, 1358, 
1358a, 1359, 1372, 1373, 1375, as amended); 
Section 108B of the Agricultural Act of 1949 
as added by Section 705 of the Food Security 
Act of 1985 (Pub. L. No. 99-198). 


General 


§ 729.311 Basis and purpose. 


The regulations contained in this 
subpart are issued in accordance with 
the Agricultural Adjustment Act of 1938, 
as amended, and the Agricultural Act of 
1949, as amended, and are applicable to 
the 1986 through 1990 crops of peanuts. 
They govern the establishment of farm 
poundage quotas, the issuance of 
marketing cards, the identification of 
marketings of peanuts, the collection 
and refund of penalties, the keeping of 
records, and the making of reports 
incident thereto. 


§ 729.312 Extent of calculations and rule 
of fractions. : 

Computations made pursuant to this 
subpart shall be rounded in accordance 
with the provisions of Part 793 of this 
chapter, provided further: 

(a) Acreages shall be rounded to the 
nearest tenth; 


(b) Penalties and damages shall be 
rounded to the nearest cent; 

(c) Per pound penalties and liquidated 
damages shall be rounded to the nearest 
tenth of a cent. 

(d) The foliowing calculations shall be 
rounded to the nearest whole pound: (1) 
peanuts produced, considered produced 
and marketed; (2) preliminary farm 
poundage quotas; (3) farm poundage 
quotas; (4) initial basic farm poundage 
quotas; (5) basic farm poundage quotas; 
(6) effective farm poundage quotas; (7) 
farm yields; and (8) actual yields per 
acre; and 

(e) All mathematical factors arising 
under this subpart shall be calculated to 
four decimal places unless the Deputy 
Administrator shall determine 
otherwise. 


§ 729.313 Definitions 

The definitions in, and provisions of, 
Parts 718, 719, 720, and 1446 of this 
chapter are hereby incorporated by 
reference in these regulations unless the 
context or subject matter or the 


-provisions of these regulations require 


otherwise. References to other parts of 
this chapter or title or any other 
regulations, shall include any 
amendments to the referenced parts. 
Unless the context or subject matter 
require otherwise, the following words 
and phrases, as used in this subpart and 
in all related instructions and forms 
shall mean: 

(a) Additional peanuts. Any peanuts 
which are marketed from a farm other 
than peanuts marketed or considered 
marketed as quota peanuts. 

(b) Areas—(1) The southeastern area 
consisting of Puerto Rico, the U.S. Virgin 
Islands, and the States of Alabama, 
Georgia, Mississippi, Florida, and that 
part of South Carolina south and west of 
the Santee-Congaree-Board Rivers. 

(2) The southwestern area consisting 
of the States of Alaska, Arizona, 
Arkansas, California, Colorado, Hawaii, 
Idaho, Kansas, Louisiana, Montana, 
Nebraska, New Mexico, Nevada, North 
Dakota, Oklahoma, Oregon, South 
Dakota, Texas, Utah, Washington, and 
Wyoming and all territories.and 
possessions of the United States not 
otherwise assigned. 

(3) The Virginia-Carolina area 
consisting of the District of Columbia 
and the States of Connecticut, 
Delaware, Illinois, Indiana, Iowa, 
Kentucky, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, 
Missouri, New Hampshire, New Jersey, 
New York, North Carolina, Ohio, 
Pennsylvania, Rhode Island, Tennessee, 
Vermont, Virginia, West Virginia, 
Wisconsin, and that part of South 
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Carolina north and east of the Santee- 
Congaree-Board Rivers. 

(c) Base period. The 3 calendar years 
immediately preceding the year for 
which a farm poundage quota is being 
established. 

(d) Basic farm poundage quota. 

(1) For the 1985 crop, the basic quota 
established pursuant to § 729.224 for a 
farm. 

(2) For the 1986-90 crops, the quota 
determined for the 1986-1990 crops for a 
farm in accordance with § 729.325. 

(e) Buyer. A person who: 

(1) Buys or otherwise acquires 
peanuts in any form; 

(2) Markets, as a commission 
merchant, broker, cooperative, agent, or 
in any other capacity, any peanuts for 
the account of a producer and is 
responsible to the producer for the 
amount received for the peanuts; or 

(3) Receives peanuts as collateral for, 
or in settlement of, a price support loan. 

(f}) Commingled peanuts. Peanuts 
produced on different farms and placed 
into a single wagon, truck or any other 
vehicle so that the peanuts become, or 
can become, intermingled in whole or in 
part within the same vehicle, or such 
that it is not possible because of such 
placement of peanuts to identify the 
farm on which the individual peanuts 
were produced. 

{g) Considered produced peanuts. To 
the extent permitted by this subpart, 
peanuts for which credit for production 
is given to a farm when the peanuts 
were not actually produced or grown on 
such farm in a current year or one of the 
base period years. 

(h) Deputy Administrator. The Deputy 
Administrator, or acting Deputy 
Administrator, State and County 
Operations, Agricultural Stabilization 
and Conservation Service, U.S. 
Department of Agriculture. 

(i) Director. The Director, or Acting 
Director, Tobacco and Peanuts Division, 
Agricultural Stabilization and 
Conservation Service, U.S. Department 
of Agriculture. 

(j) Effective farm poundage quota. For 
the 1986-90 crops, the quota determined 
in accordance with § 729.326. 

(k) Excess peanuts. The quantity of 
peanuts marketed or considered 
marketed as quota peanuts from the 
farm in the current marketing year in 
excess of the farm’s effective farm 
poundage quota. : 

(1) False identification. The deliberate 
or inadvertent identification of peanuts 
at the time of marketing as being 
produced on a farm when the peanuts 
were not produced on such farm. 





(m) Ferm yield. The yield for a farm 
determined in accerdance with 


§ 229.334. x 

(n) Farmers stock peanuts. Dug 
peanuts produced in the United States 
which have not been shelled, crushed, 
cleaned, or otherwise changed (except 
for removal of foreign material, loose 
shelled kernels, and excess meisture) 
from the condition in which picked or 
threshed peanuts are customarily 
marketed by producers. 

(0) Final acreage. The acreage on the 
farm on which peanuts are produced as 
determined and adjusted in accordance 
with Part 718 of this chapter. ; 

{p) Green peanuts. Peanuts which, 
before drying or removal of moisture 
frem the peanuts either by natural or 
artificial means, are marketed by the 
producer for consumption exclusively as 
boiled peanuts. ’ 

(q) initial basic farm poundage quota. 
The quota determined in accordance 
with § 729.324. 

(r) Inspector. A Federal or Federal- 
State inspector authorized or licensed 
by the Secretary, U.S. Department of 
Agriculture to grade peanuts. 

(s} Loan additional peanuts. Peanuts 
which are not eligible for marketing as 
quota peanuts, are not subject to 
delivery te fulfill a contract for 
additional peanuts, and which are 
pledged as collateral for a price support 
loan at the additional loan rate. 

(t} Marketed. To dispose of peanuts 
{including farmers stock peanuts, 
shelled peanuts, cleaned peanuts, or 
peanuts im processed form) by voluntary 
or involuntary sale, barter, or exchange, 
or by gilt inter vivos. The terms 
“market”, “marketing”, and “for market” 
shall have corresponding meanings to 
the term “marketed” in the connection 
in which they are used. The terms 
“barter” and “exchange” shall include 
the use of any quantity of peanuts by the 
producer as payment to another for any 
reason including payment for the 
harvesting, picking, threshing, cleaning, 
crushing, or shelling of peanuts, or for 
any other service rendered to the 
producer. Any lot of farmers stock 
peanuts will be considered as marketed 
when delivered by the producer to the 
buyer. Peanuts which are delivered by 
the producer as collateral for, or in 
settlement of, a price support loan will 
be considered as marketed at the time of 
delivery. Delivery shall be deemed to 
have occurred when the peanuts are 
unioaded at the delivery point. Any 
peanuts produced on a farm which are 
retained on: the farm after January 31, or 
such later date as may be established by 
the Executive Vice President, CCC, of 
the year following the year in which the 


peanwts. were produced shall be 
considered as marketed for domestic 
edible use as of January 31 or such later 
date. 


(u) Marketing year. For each crop of 
peanuts, the period beginning August 1 
of the current year and ending july 31 of 
the following year. 

(v) National poundage quota. The 
poundage quota announced by the 
Secretary for the relevant crop year. 

(w) Nonquota farm. A farm that does 
not have an established farm poundage 
quota. 

(x) Peanuts. All peanuts produced, 
excluding: (1) Any peanuts which were 
not dug or were not picked or threshed 
before or after marketing from the farm; 
and {2) green peanuts. If a lot of farmers 
stock peanuts has been inspected by the 
Federal-State Inspection Service at the 
time of marketing, the quantity in the lot 
shall be deemed to be the gross weight 
thereof less foreign material and excess 
moisture. Excess moisture shall be 
moisture in excess of 7 percent of the 
gross weight. For peanuts not inspected 
by the Federal-State Inspection Service, 
the quantity in the let shall be deemed 
to be the gross weight. The quantity of 
the lot whem shelled peanuts are 
marketed by a producer shalt be deemed 
to be the poundage of the shelled 
peanuts multiplied by a factor of 1.5. 

(y) Planted acreage. The final acreage 
of peanuts on a farm determined in 
accordance with the provisions of Part 
718. 

(z) Preliminary farm poundage quota. 
The quota quantity as determined for a 
farm in accordance with § 729.323. 

(aa) Produced. Notwithstanding any 
other provision of this subpart, the total 
peanuts produced shall be the total 
pounds of peanuts dug. 

(bb) Quota farm. A farm having a 
farm poundage quota. 

(cc) Quota peanuts. Peanuts (except 
green peanuts) which are marketed or 
considered marketed from a farm for 
domestic edible use. Quota peanuts 
shall be considered to be all peanuts 
which are dug ona farm except the 
following: (1} green peanuts; (2) peanuts 
which are placed under lean at the 
additional support rate and not 
redeemed by the producer; (3) peanuts 
which are marketed under a contract, 
which had prior approval of the county 
committee, between a handler and a 
producer for exportation and/or 
crushing; (4) peanuts considered 
marketed but because of conditions 
beyond tke control of the producer, as 
determined by the county committee in 
accordance with instructions issued by 
the Deputy Admimistrator, had no 
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commercial value at the time the 
peanuts were marketed. 

(dd) Seed sheller: A person who in the 
course of such person's usual business 
operations shells peanuts for producers 
for use as seed for the subsequent year’s 
crop. 

(ee) Segregation 1 peanuts. Peanuts of 
that segregation as identified and 
determined by the Federal-State 
Inspection Service. 

(ff) Tillable cropland. Cropland 
(excluding orchards, vineyards, land 
devoted to trees, and land being 
prepared for nonagricultural uses) which 
the county committee determines can be 
planted to crops without unusual 
preparation or cultivation. 

(gg) Undermarketings. The number of 
pounds determined to be undermarketed 
in accordance with the provisions of 
§ 729.333. 

(hh) Yield per acre or actual yield. 
The yield of peanuts for a farm for a 
crop year computed by dividing the total 
production of peanuts for the farm by 
the final acreage of peanuts for the farm. 


§ 729.314 Types of peanuts. 


Peanuts shall be classified by type 
into-one of the following types as 
identified and determined by the 
Federal-State Inspection Service: (a) 
runner; (b) spanish; (3) valencia; or (4) 
virginia. 


§ 729.315 Supervisory authority of State 
committee and Deputy Administrator. 

(a) State Committee. The State 
committee shall take any action 
required to be taken by any county 
committee in the same State which the 
county committee fails to take. The 
State committee shall correct or require 
the county committee to correct any 
action taken by any such county 
committee which is not in accordance 
with this subpart. The State committee 
shall also require the county committee 
to withhold taking any action which is 
not in accordance with this subpart. 

(b) Deputy Administrator. The Deputy 
Administrator shall take any action 
required to be taken by the State 
committee which the State committee 
fails to take. The Deputy Administrator 
shall correct or require the State 
committee to correct any action taken 
by the State committee which is not in 
accordance with this subpart. The 
Deputy Administrator shall also require 
the State committee to withhold taking 
any action which is not in accordance 


with this subpart. 
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§§ 729.316-729.319 [Reserved] 


State Poundage Quotas, Farm Poundage 
Quotas, Notice to Farm Operator and 
Appeals 


§ 729.320 instructions and forms. 

The Director shall cause to be 
prepared and issued such forms and 
instructions as are necessary for 
carrying out this subpart. The forms and 
instructions shall be approved by, and 
the instructions shall be issued by, the 
Deputy Administrator. 


§ 729.321 Determination of State 
poundage quota. 

The State poundage quota for a State 
for any crop year shall! be the amount in 
pounds equal to the State’s share of the 
current year’s national poundage quota. 
That share, as a percentage of the 
national poundage ‘quota for such year, 
shall equal the percentage of the 1985 
national poundage quota allocated to 
farms in the State for 1985. 


§ 729.322 Reserves for corrections. 

(a) For purposes of correcting quota 
allocation errors, for each State with a 
share of the national peanut quota, the 
State committee shall establish a 
reserve which shall be, subject to the 
review and approval of the Deputy 
Administrator, as follows: 

(1) Increases in State's quota. if a 
State’s quota is higher for a crop than 
for the previous crop, the reserve 
established by a State committee for the 
State under this section shall be the sum 
of: (i) the unused reserve from the 
previous crop, plus (ii) an amount not to 
exceed 1 percent of the increase in ‘the 
State’s quota for the crop as compared 
with the previous crop. 

(2) Decrease or no increase in State 
quota. If a State’s quota for any of the 
1986-90 crop years is equal to or less 
than that for the preceding year, the 
reserve established under this section 
for a State shall be the sum of: (i) The 
unused reserve for the previous year, 
plus (ii) 10 percent of the sum of (A) the 
quota reduced under§ 729.328 from 
farms for the State effective for the 
current crop year and (B) the quota 
permanently released pursuant to 
§ 729.369 from farms in the State 
effective for the current crop year. 

(b) Within the limits set by paragraph 
(a), in establishing the reserve, the State 
committee shall hold an amount that is 
estimated to be sufficient to satisfy the 
need to correct errors based on past 
history of appeals and other appropriate 
factors. If the amount of poundage quota 
necessary to correct errors is in excess 
of the reserve established by the State 
committee, such errors may nevertheless 
be corrected upon approval of the 


Deputy Administrator; however, the 


Deputy Administrator may require the 


State committee to recaiculate the farm 
poundage quotas for all farms in the 
State if the Deputy Administrator 
determines that the amount of poundage 
quota necessary to correct errors is 
substantially in excess of the reserve. In 
such case, the State committee shall 
reissue corrected farm poundage quotas 
for all farms which shail constitute the 
actual quota for all farms for all 
purposes. 


§ 729.323 Determination of preliminary 
farm poundage quota. 


(a) 7986. The preliminary farm 
poundage quota for a farm for the 1986 
crop shall be the final quota established 
pursuant to $ 729.224 for the farm for the 
1985 crop year. 

(b) 1987-1990. The preliminary farm 
poundage quota for a crop year fora 
farm for the 1987-90 crops shall be the 
basic farm poundage quota for the farm 
for the preceding year. 


§ 729.324 Determination of initial basic 
farm poundage quota. 


The initial basic farm poundage quota 
for a farm for any of the 1986-90 crop 
years shall equal the preliminary farm 
poundage quota for the farm for such 
crop year as adjusted for any increase 
or decrease in the State poundage quota. 


§ 729.325 Determination of basic farm 
poundage quota. 

The basic farm poundage quota for a 
farm for a crop year shall be the initial 
basic farm poundage quota for that year 
adjusted for: {a) Adjustments pursuant 
to § 729.328 for that crop year for a 
failure to produce the quota; (b) 
Reductions pursuant to § 729.369 for that 
year for permanent releases of quota 
from the farm; (c) permanent transfers of 
quota to or from the farm not already 
accounted for; (d) allocations to the farm 
for that year for error corrections from 
the State’s reserve established under 
§ 729.322; and fe) allocations to the farm 
pursuant to § 729.331 for the crop year 
from the State's distribution of quotas 
not produced or permanently released 
by other farms. 


§ 729.326 Determination of effective farm 
poundage quota. 

’ The effective farm poundage quota for 
a farm for a crop will be the basic farm 
poundage quota for the farm for that 
crop adjusted for: {a) Temporary 
transfers of quota to or from the farm 
applicable to that crop year; (b) 
temperary releases of quota for the farm 
applicable to that crop year; and (c) 
undermarketings. 
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§ 729.327 Considered produced credit. 

(a) General. For purpeses of this 
subpart, the considered produced credit 
which will be permitted for a farm for 
any crop year shall be the sum of the 
pounds (not to exceed the basic farm 
poundage quota for the farm for the crop 
year less the pounds of peanuts which 
were marketed from the farm from that 
crop) which with respect to the farm: 

(1) Were not produced for the crop 
year because of drought, flood or any 
other natural disaster or any other 
condition beyond the control of the 
producer, as determined by the county 
committee in accordance with 
instructions issued by the Deputy 
Administrator; 

(2) Were released temporarily by a 
voluntary release pursuant to § 729.368 
for such year provided that there was no 
such release for either of the two years 
previous to the year of that release; or, 

(3) Are considered produced under 
paragraph (b) of this section. 

(b) Additional allowance for 1983- 
1985 Crop years. Subject to the 
provisions of paragraph (c) of this 
section, with respect to the 1983, 1984, 


. and 1985 crop years only, considered 


produced credit will be allowed for 
purposes of this subpart for pounds 
temporarily transferred to another farm 
by owner, operator, or lease to a farm 
with the same operator, and all fali 
transfers made pursuant to § 729.244(b). 

(c) Limitation. Considered produced 
credit will be permitted under paragraph 
(b) of this section only to the extent that 
the transferred quota was produced on 
the receiving farm. 


§ 729.328 Reductions for nonproduction 
of a quota. 

(a) Determination. For purposes of 
establishing a basic farm poundage 
quota for a farm for the 1986-90 
marketing years, the initial basic farm 
poundage quota for the farm shall be 
reduced to the extent the county 
committee determines that the basic 
farm poundage quota for such farm was 
not produced or considered produced on 
the farm during any two years of the 
base period. 

(b) Calculation. For purposes of 
paragraph (a) of this section, the 
quantity not produced or considered 
produced shall be considered to be: (1) 
The initial basic quota for the farm for 
the year for which the determination of 
whether to reduce the quota is being 
made (the “current year”) multiplied by 
(2), the average of the two highest 
percentages of the farm's quota which 
was not produced or considered 
produced in the three years preceding 
the current year. 


BEST COPY AVAILABLE 
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(c) Reconstitutions and permanent 
transfers to the farm. 

(1) Determinations of whether a 
reduction shall be made in a farm's 
quota under this section shall be made 
separately for individual tracts within 
the farm if the farm's present 
constitution differs from the farm's 
constitution for any of the base period 
years. 

(2) If a farm has been the beneficiary 
of a permanent transfer of a quota, the 
quota transferred to the farm shall be 
deemed produced or considered 
produced on the receiving farm only to 
the extent that it was produced or _. 
considered produced on the transferring 


farm. 


§ 729.329 Allocation of increase in State 
poundage quota to farms. 

(a) Eligible farms. After adjustments 
in a quota production history of farms 
resulting from permanent transfers of 
quota or permanent releases of a quota, 
if the poundage quota allocated to a 
State is greater than the poundage quota 
allocated to such State for the 
immediately preceding marketing year, 
the amount of the increase shall be 
allocated equally among: (1) All farms in 
the State which had a basic farm 
poundage quota greater than zero for the 
year immediately preceding the crop 
year for which the determination is 
being made, and (2) all other farms in 
the State on which peanuts were 
produced in at least two of the three 
years preceding the year for which the 
determination is being made provided 
that the total acres of peanuts dug 
exceeds 1.0 acre. 

(b) Method of allocation. The amount 
of pounds so allocated to each group 
representing eligible quota and 
nonquota farms within a State shall be 
the result obtained by: (1) Dividing the 
amount by which such State’s quota was 
increased from the preceding year by 
the total number of eligible quota and 
nonquota farms; (2) multiplying the 
result of paragraph (b}(1) of this section 
by (i) the number of eligible quota farms 
and (ii) the number of eligible nonquota 
farms; (3) prorating the pounds obtained 
as the result of applying the provisions 
of: (i) paragraph (b)(2)(i) of this section 
among quota farms based upon the 
larger of the basic quota established for 
the farm for the year preceding the year 
for which the determination is being 
made, or the average of the two highest 
year’s total production pounds for the 
three years preceding the year for which 
the determination is being made; and {ii) 
paragraph (b)(2)(ii) of this section among 
nonquota farms based upon the average 
of the two highest year's total 
production pounds for the three year 


preceding the year for which the 
determination is being made. If there are 
no quota or nonquota farms in the State 
eligible to receive a quota increase in 
the State poundage quota under this 
section, the pounds shall be placed in 
the State reserve. 

(c) Quota reductions. To the extent 
that quotas allocated under this section 
are subject to reduction pursuant to 
§ 729.328 such quota shall be reallocated 
pursuant to § 729.331. 

(d) Farm Reconstitution. 
Notwithstanding any other provisions of 
this subpart, for purposes of applying 
the provisions of paragraph (a) of this 
section, quotas shall be allocated on the 
basis on which farms were constituted 
for the preceding crop year. 


§ 729.330 Allocation of decrease in State 
poundage quota to farms. 


If a State’s poundage quota for any 
crop year is less than the State’s 
poundage quota for the immediately 
preceding crop year, the decrease shall 
be prorated by factor among all farms 
which are entitled to a preliminary farm 
poundage quota for the current year so 
as to reduce all such quotas by the same 
percentage. 


§ 729.331 Allocation of permanently 
released quotas and nonproduced quotas. 
(a) Eligibility. After adjustments in 
the quota or production history of farms 

to account for permanent releases or 
permanent transfers of quotas, quotas 
permanently released in accordance 
with § 729.369 or reduced for 
nonproduction pursuant to § 729.328 
shall be allocated to farms that 
produced peanuts in at least two of the 
three crop years immediately preceding 
the year for which the allocation is 
being made. 

(b) Method of allocation. Subject to 
the provisions of paragraph (c) of this 
section, the allocation of the total 
amount of quota available for allocation 
under this section shall be made by 
prorating that amount among all eligible 
quota and nonquota farms based upon 
the average of the two highest year's 
total production pounds for each farm 
for the three years preceding the year 
for which the determination is being 
made. 

(c) Exception to basic allocation 
method. If the method of allocation 
provided for in paragraph (b) of this 
section would not allocate at least 25 
percent of the quota to farms that were 
nonquota farms for the preceding crop 
year, the State committee shall prorate 
25 percent of the quota to such farms 
and prorate the remainder to each other 
eligible farm on the same production 
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history basis as is provided for in 


- paragraph (a) of this section. 


(d) Farm reconstitution. 
Notwithstanding any other provisions of 
this subpart, for purposes of applying 
the provisions of paragraph (a) of this 
section, quotas shall be allocated on the 
basis on which farms were constituted 
for the preceding year. 


§ 729.332 Lack of adequate tillabie 
cropland. 


A farm may only receive an allocation 
pursuant to § 729.329 and § 729.331 to 
the extent that adequate tillable 
cropland is available for the production 
of the quota as so increased based upon 
the farm's yield. If adequate tillable 
cropland is not available, the excess 
quota may be allocated to other eligible 
quota and nonquota farms in such 
manner as the Deputy Administrator 
shall determine appropriate. 


§ 729.333 Determination of 
undermarketings. 


(a) Actual undermarketings. Actual 
undermarketings for a farm for a crop 
year are the number of pounds by which 
the total marketings of quota peanuts 
from the farm during previous marketing 
years for previous crops (excluding any 
marketing year before the marketing 
year for the 1984 crop) were less than 
the total amount of the applicable 
effective farm poundage quotas 
(disregarding adjustments for 
undermarketings from prior marketing 
years) for such marketing years, except 
that no increase for undermarketings in 
any marketing years shall be made to 
the poundage quota for any farm to the 
extent that the quota on such farm for 
any subsequent year was or is subject to 
reduction pursuant to § 729.328. 

(b) Total marketings of quota peanuts. 
For purposes of the paragraph (a) of this 
section, “total marketings of quota 
peanuts” for any marketing year shall: 
(1) Not exceed the effective farm 
poundage quota for the marketing year 
disregarding adjustments for 
undermarketings for prior marketing - 
years, and (2) shall, within the limitation 
specified in paragraph (b)(1) of this 
section, be the larger of: (i) The total 
production of segregation 1 peanuts on 
the farm during such year, and (ii) the 
total amount of quota peanuts which 
were marketed or considered marketed 
from the farm for the relevant marketing 
year. 

(c) Determining effective quota. For 
purposes of determining a farm's 
effective farm poundage quota for a crop 
year under § 729.326, the farm's basic 
farm poundage quota shall be increased 


' by the amount of the farm’s effective 
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undermarketings for the relevant crop 
year. 

(d) Effective undermarketings. (1) lf 10 
percent of the national poundage quota 
for the crop year is equal to or greater 
than the actual undermarketings for all 
farms as determined under subsection 
(a), the effective undermarketings for 
that crop year for all farms for that year 
shall be equal to the actual 
undermarketings for each such farm for 
that year. 

(2) If the provisions of paragraph 
(d)(1) of this section are not applicable: 
(i) The effective undermarketings for a 
farm shall not be.less than the smaller, 
for that crop year, of the farm’s actual 
undermarketings or 10 percent of the 
farm's basic farm poundage quota; and 
(ii) the tetal effective undermarketings 
on all farms for the crop year shall, to 
the extent practicable, equal 10 percent 
of the national poundage quota for the 
relevant crop yeafeo.° 


§ 729.334 Determination of farm yield. 

The farm yield established for a farm 
for which a farm poundage quota is 
established for the current year shall be 
the farm yield established for the farm 
for the immediately preceding year. 
Except as provided in § 729.335, if a 
farm yield was not established for a 
farm for the previous year, the county 
coramittee shall establish a farm yield 
taking into account: (a) Farm yields and 
actual yields on other farms in the 
locality on which the soil and other 
physical factors affecting production are 
similar, and (b) the normal yields for the 
county. 


§ 729.335 Determination of farm yield for 
reconstituted farms. 

For reconstituted farms, the farm yield 
for such farm shall be established in 
accordance with the following rules to 
the extent applicable: 

(a) Combinations--(1) Combination of 
Quota farms. The farm yield for 
combined quota tracts shall be the 
weighted average of the farm yields for 
the tracts being combined. 

(2) Combinations of Quota and 
nonquota farm. A combined farm shall 
be assigned the farm yield of the tract 
with an established quota if placed in 
combination with a nonquota tract even 
though a farm yield had been previously 
established for such nonquota tract. 

(3) Combination of Nonquota farms. 
The farm yield for combined nonquota 
tracts shall be established by the county 
committee in accordance with § 729.334 
even though a farm yield had been 
previously established for the individual 
tracts. 

(b) Divisions—{1) No identifiable 
tracts having tract yield established. ¥f a 


farm is divided and none of the tracts 
have an identifiable tract yield, the farm 
yield shall be the same for each tract as 
the farm yield for the parent farm. 

(2) Identifiable tracts with tract yield 
established. If a farm is divided and the 
individual tracts have established 
yields, the farm yield for each tract will 
be that previously established for the 
tract. 

(3) Division of an identifiable tract 
having a tract yield established. if a 
tract with an identifiable yield is 
divided, the farm yield, for the divided 
tracts shall be the same as the farm 
yield which has been previously 
established for the parent tract. 


§ 729.336 Approval of farm poundage 
quota and notice to farm operator. 

(a) Approval. Each farm yield, 
preliminary farm peundage quota, farm 
poundage quota, and effective farm 
poundage quota shall be determined 
under the supervision of; and approved 
by, the county committee of the county 
in which the farm is administratively 
located, subject to the concurrence of 
the State committee or a representative 


’ of the State committee. The initial notice 


of farm poundage quota shall not be 
mailed to a farm operator until the farm 
poundage quota has been so approved. 
A revised notice may be mailed without 
the approval of the county committee in 
any case resulting from: (1) A farm 
reconstitution; (2) a transfer of poundage 
quota by lease, sale, owner or operator; 
or (3) quotas apportioned pursuant to 

§ 729.368 as a result of a temporary 
releases of quota by other farms. 

(b) Notice to farm operator. (1) As 
soon as practicable after the farm 
poundage quota or the effective farm 
poundage quota is approved, an official 
notice of such quota shall be mailed to 
the farm operator. 

(2) If a farm poundage quota is 
reduced to zero for the current year, the 
county committee shall mail to the farm 
operator a notice of such determination. 

(3) A revised notice of farm poundage 
quota or effective farm poundage quota 
shall be mailed to the farm operator as 
soon as possible after the county 
committee determines that an incorrect 
notice has been mailed, or the county 
committee takes an action which 
requires a revision of the previously 
determined quota. 

(4) The notice to the operator shall 
constitute notice to all persons, 
including, but not limited to, any person 
whe as operator, landlord, tenant, or 
sharecropper has an interest in the farm 
for which the quota is established. 
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§ 729.337 Erroneous notice of effective 
farm poundage quota. 

{a} Marketing penalty computations 
where an erroneous notice has been 
issued. ¥f the official notice of effective 
farm poundage quota fssued for a farm 
erroneously stated a quota larger than 
the correct effective farm poundage 
quota; the quota shown on the erroneous 
notice shall serve as the basis for 
marketing penalty computations for the 
farm for the current marketing year only 
if the county committee determines and 
the State Executive Director concurs 
that: 

(1) The error was not so substantial as 
to place the operator on notice thereof; 
and 

(2) The operator, relying upon such 
notice and acting in good faith {i) 
materially changes the operator's 
position in order to produce the quota 
set forth on the erroneous notice (by, for 
example, obligating expenditures for 
land preparation, additional equipment 
and labor) and {ii) has planted the 
acreage of peanuts needed to produce 
the erroneous farm poundage quota. 

(b) Determination of undermarketings 
where an erroneous notice has been 
issued. Notwithstanding the. provisions 
of subsection (a), undermarketings for 
farms which receive an erroneous notice 
of effective farm poundage quota shail 
be determined on the basis of the 
correct effective farm poundage quota 
for the farm. 


§ 729.338 Request for reconsideration or 
appeal. 

Any producer dissatisfied with the 
determination of a farm poundage quota 
or effective farm poundage quota may 
file a request for reconsideration with 
the county committee in accordance 
with Part 780 of this Chapter. Such 
request must be filed no later than 15 
days after date of mailing the notice of 
the farm poundage quota or effective 
farm poundage quota. Following such 
reconsideration, the producer may 
appeal such determination to the State 
committee in accordance with Part 780 
of this Chapter. Determinations 
rendered by the State committee with 
respect to individual farm poundage 
quotas and individual effective farm 
poundage quotas shall be final and there 
shall be no further administrative 
appeal, unless it is determined by the 
Deputy Administrator that such action is 
needed in the interests of the program. 
(Approved by the Office of Management and 
Budget Under Control No. 0560-0006) 
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§ 729.339 Farms with one acre or less of 
peanuts. 


Peanuts produced on a farm on which 
the acreage of peanuts dug is one acre or 
less are eligible to be marketed for 
domestic edible use provided that no 
producer who shares in the peanuts 
produced on any such farm shares in the 
peanuts produced on any other farm. 
Notwithstanding any other provision of 
this subpart, farms to which this section 
applies shall not be considered eligible 
farms for the purpose of allocating farm 
poundage quota under this subpart. 


§§ 729.340-729.342 [Reserved] 


Transfers of Farm Poundage Quota 


§ 729.343 Transfer by sale or lease. 


Subject to the provisions of this 
subpart, the owner and operator of any 
farm having a farm poundage quota in 
the current year may have approved by 
the county committee a record of 
transfer for sale or lease of all or any 
part of the farm poundage quota to any 
other owner or operator of a farm in the 
same county. The receiving farm need 
not have a farm poundage quota. If the 
owner(s) and operator of the farm from 
which the transfer by sale or lease is to 
be made are different persons, each 
shall execute the record of transfer. 
However, only the owner(s) or operator 
of the receiving farm is required to 
execute the record of transfer. 


§ 729.344 Transfer by owner or operator. 


The owner or operator of any farm 
having a farm poundage quota in the 
current year may have approved by the 
county committee a record of transfer to 
transfer the farm poundage quota from 
such farm to another farm owned or 
controlled by the same person: (a) in the 
same county: or (b) in a county that is 
contiguous to the transferring county in 
the same State if the receiving farm had 
a farm poundage quota established for 
the preceding year’s crop. 


§ 729.345 Transfer by sale or permanent 
transfer by owner from or to separately 
owned tracts within a farm combination. 


The owner of a separately owned 
tract within a farm may, with the 
approval of the farm operator, 
permanently transfer by sale, or by 
owner, the farm poundage quota 
attributable to the tract to another tract 
within the same farm combination if the 
owner of the receiving tract agrees to 
the transfer. The quota for such tract 
may also be transferred by sale or 
owner to a different farm to the extent 
that such a transfer could be permitted if 
the tract were a separate farm. 


§ 729.346 Transfers within certain States. 

Notwithstanding any other provisions 
of this subpart, a transfer of a farm 
poundage quota by sale, lease or by the 
owner or operator, for farms in the 
States of Arizona, Arkansas, California, 
Louisiana, Mississippi, Missouri, New 
Mexico and Tennessee may be made to 
any other farm in the same State, 
pursuant to instructions issued by the 
Deputy Administrator. 


§ 729.347 Witness of signatures. 

A county committee number or 
employee must witness the signature of 
either the owner or operator of the 
transferring farm and the owner or 
operator of the receiving farm. If such 
signatures cannot be witnessed in the 
county office where the farm is 
administratively located, they may be 
witnessed in any county office. 


§ 729.348 Filing record of transfer and 
time for filing. 

No transfer of any quota under this 
section shall become effective until a 
record of transfer, determined by the 
county committee to be in compliance 
with the provisions of this subpart, has 
been executed on Form ASCS-375, or 
such other form approved for general 
use for that purpose by the Deputy 
Administrator, and filed within the time 
periods set forth in this section with the 
county committee in the county where 
the farms are administratively located. 

(a) Record of transfer filed during the 
normal planting period (“spring 
transfers”). In order to be effective 
during the normal planting period, a 
record of transfer shall be filed by the 
date established for that purpose by the 
State committee for the relevant State, 
which date shall not be later than June 
15. A record of transfer filed after the 
date established by the State committee 
for purposes of the preceding sentence 
but prior to July 1 may nonetheless be 
considered to be timely filed for a spring 
transfer, if the county committee finds 
that: (1) The transfer was agreed upon 
no later than the date established by the 
State committee, and (2) the record of 
transfer was not timely filed with the 
county committee because of conditions 
beyond the control of the parties to the 
transfer. 

(b) Record of transfer filed after the 
norma! planting period (“fall 
transfers”): A record of transfer which is 
filed after the date established by the 
State committee for “spring transfers” 
pursuant to § 729.348{a) shall not 
become effective unless filed not later 
than December 31 of the current year. A 
record of transfer filed after December 
31 but prior to the following January 31 
may be considered timely filed by 
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December 31 if the county committee 
with approval of the State committee 
finds that: (1) The transfer was agreed 
upon no later than December 31, and (2) 
the record of transfer was not timely 
filed with the county committee because 
of conditions beyond the control of the 
parties to the transfer. 


(Approved by the Office of Management and 
Budget under Control No. 0560-0006) 


§ 729.349 Maximum period of transfer. 


(a) Owner transfer. (1) An owner 
transfer may be approved to a farm 
owned by such person for a temporary 
period (but not to exceed two successive 
years during the 1986-1990 crop years) 
or permanently. 

(2) An owner transfer-to a farm 
controlled by such person may be 
approved for only one year. 

(b) A// other transfers. Transfers by 
lease and by operator may only be 
approved for one year. Multiyear leases 
and permanent operator transfers shall 
not be permitted. 


§ 729.350 Transfers not to be approved. 


The county committee shall not 
approve: 

(a) A transfer of poundage quota by 
sale if poundage quota was transferred 
to the transferring farm by sale within 
the 3 preceding crop years. 

(b) Temporary transfers by an 
operator for more than one year. 

(c) Permanent transfers by an 
operator. 

(d) Transfers for more than one 
marketing year filed after the date 
established by the State committee for 
“spring transfers” pursuant to 
§ 729.348(a). 

(e) Transfers of actual or effective 
undermarketings, or of quotas received 
as a result of a reapportionment of 
temporarily released quota or 
temporarily transferred quotas. 

(f) Transfers of poundage quotas to 
farms with inadequate tillable cropland 
to produce the poundage quota. 


§ 729.351 Consent of lienholders. 


A transfer of poundage quota from a 
farm which the county committee has 
been informed is subject to mortgage or 
other lien shall not be approved unless 
the transfer is agreed to in writing by the 
lienholder. Any transfer approved by 
the county committee where there was a 
lien on the transferring farm shall be 
cancelled by the county committee 
effective as of the date of approval if it 
is determined that the lienholder(s) did 
not approve the transfer. 
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§ 729.352 Transfer to and from the same - 
farm (subleasing). 


(a) Record of transfer filed during the 
normal planting period. The county 


committee shall not approve a record of 


transfer which is filed (or considered 
filed) on or before the date established 
by the State committee for “spring 
transfers” pursuant to § 729.348(a) if the 
approval would result in a transfer both 
to and from either the transferring or 
receiving farm during the period ending 
on such date for the same crop year, 
except that in such instance a record of 
transfer may be approved if: (1) A 
poundage quota has been transferred 
temporarily from a farm for one or more 
years; (2) the transfer remains in effect; 
and, (3) the farm is combined 
subsequent to such temporary transfer 
with another farm that is otherwise 
eligible to receive @ poundage quota by 
transfer. 

(b) Record of transferfiled after the 
normal planting period. The county 
committee shall not approve a 
temporary transfer of poundage quota 
which is filed (or considered filed) after 
the date established by the State 
committee for “spring transfers” 
pursuant to § 729.348(a) if it would result 
in a temporary transfer both to and from 
either the receiving farm or transferring 
farm during the period beginning on the 
last date for “spring transfers”, and 
ending on December 31. 


§ 729.353 Fall transfers. 

In order for any transfer filed after the 
last date for “spring transfers” 
established by the State committee to be 
approved by the county committee, the 
following conditions must be met, as 
applicable: 

(a) Receiving farm. The operator of 
the receiving farm must certify and the 
county committee must determine that 
the poundage quota being transferred is 
not more than wili be required to market 
the entire production of peanuts from 
the receiving farm as quota peanuts in 
the current year. The amount so 
determined shall be limited to the 
quantity equal to the estimated 
ungraded pounds yet to be marketed 
subtracted from the quota pounds yet to 
’ be marketed as quota peanuts as shown 
on the marketing card for the receiving 
farm. 

(b) Transferring farm. The operator of 
the transferring farm must certify and 
the county committee determine that: (1) 
The acreage of peanuts planted on the 
transferring farm was equal to or in 
excess of the acreage determined by 
dividing the effective farm poundage 
quota by the larger of the current farm 
yield or the highest actual yield for the 
farm in any one of the preceding three 


years; and (2) the production of peanuts 
on the transferring farm was limited to 
less than the effective farm poundage 
quota because of conditions beyond the 
control of the prodicer. 


§ 729.354 Effect of permanent transfer on 
quota and/or production history and on 
determination of farm poundage quota. 

In the event of a permanent transfer of 
a quota, the quota and/or production 
history of the transferring farm shall be 
transferred to the receiving farm in 
proportion to the quantity of quota 
which has been so transferred. 


§ 729.355 County committee action. 

(a) Approval of transfer. The county 
committee shall approve the transfer of 
poundage quota only if it determines 
that a timely filed record of transfer has 
been received and that the transfer 
complies with the requirements of this 
subpart. A transfer shall not be effective 
until approved by the county committee. 
The county committee may delegate 
authority to the county executive 
director and to other county office 
employees to approve transfers of 
poundage quotas. 

(b) Notice of revised quotas. A revised 
notice of farm poundage quota shall be 
issued for each farm affected by the 
transfer of farm poundage quota. 

(c) Cancellation of transfer. (1) A 
transfer approved on the basis of 
incorrect information furnished by the 
parties to the transfer agreement, or 
approved due to error by the county 
committee, shall be void and canceled 
effective as of the date of approval. The 
cancellation shall not be effective for 
the current marketing year if: 

(i) The transfer approval was made on 
the basis of incorrect information 
unknowingly furnished in good faith by 
the parties to the transfer agreement or 
the transfer approval was made in error 
by the county committee, and (ii) the 
parties to the transfer agreement were 


_ not notified of the cancellation prior to 


the marketing of quota peanuts in 
excess of the revised effective farm 
poundage quota. 

(2) Where cancellation of a transfer is 
required, the county committee shall 
issue revised notices of poundage quota 
showing the reasons for, and effect of, 
the cancellation. 


§ 729.356 Withdrawal or minor revision. 


Where the county committee 
determines that: (a) It is clearly in the 
best interest of all the producers, and (b) 
that effective operation of the peanut 
program will not be impaired, the county 
committee may permit withdrawal or 
minor revisions of a transfer upon 
written request by all parties to the 
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transfer..A temporary transfer may be 
withdrawn or revised before peanuts are 
harvested during any year of the 
agreement. 


§§ 729.357-729.366 (Reserved). 


Temporary and Permanent Release and 
Temporary Reapportionment 


§ 729.367 Temporary release and 
temporary reapportionment. 

Temporary release and temporary 
reapportionment shall result from any 
voluntary temporary release and 
temporary reapportionment of farm 
poundage quotas as provided for in this 
subpart. 


§ 729.368 Temporary release of farm 
poundage quota. 


Except as provided in § 729.372, the 
farm operator may temporarily release 
part or all of the basic farm poundage 
quota to the State committee by filing a 
written release with the‘county 
committee. 


§ 729.369 Permanent release of farm 
poundage quota; effect on quota and/or 
production history and on future quota 
determinations. 


The farm poundage quota, except for 
undermarketings and quota temporarily 
transferred to the farm, may be 
permanently released by the owner and 
operator to the extent that the quota will 
not be produced on the farm. The farm 
poundage quota for the farm from which 
quota is permanently released shall be 
adjusted downward by the amount of 
the quota permanently released and the 
farm shall lose any production history 
which preceded any release to which 
this section applies. 


§ 729.370 Permanent release from farm 
containing separate ownership tracts. 


Where the farm consists of separately 
identifiable owned tracts, the owner of 
an individual tract may permanently 
release the quota contributed to the 
farm by-the tract. 


§ 729.371 Closing date for temporary or 
permanent releases of quotas and for © 
requesting reapportionment of temporary 
released quotas. 

The State committee shall establish 
and publicize the closing date(s) for 
temporary and permanent releases of 
farm poundage quota for the State or for 
areas consisting of one or more counties 
in the State taking into consideration the 
normal planting date(s) for the State. 
The closing date for such release and for 
requesting reapportionment of 
temporarily released poundage quota 
shall be the date established by the 
State committee in accordance with 





instructions issued by the Deputy 


§ 729.372 Signature requirements for 
temporary releases. 

If a farm's quota was temporarily 
released in one or more of the crop 
years preceding the current year, the 
document setting forth the release of the 
farm poundage quota for the current 
year shall be signed by both the owner 
and the operator of the farm. The farm 
poundage quota may not be temporarily 
released for the current year if the 
owner of the farm files an objection with 
the county committee in writing before 
the released quota is transmitted to the 
State committee for reapportionment. 


§ 729.373 Signature requirements for 
permanent releases. 


The signature of both the owner and 
operator are required for a permanent 
release of quota. 


§ 729.374 Reapportionment of farm 
poundage quota temporarily released. 
Poundage quotas which have been 
temporarily released may be 
reapportioned by the State committee to 
other farms in the State, upon 
application by the operator of such other 
farms in such manner as determined by 
the State committee in accordance with 


Administrator. 
§ 729.375 Closing date for 
reapportionment of temporarily released 


The final date for requesting a 
reapportionment pursuant to § 729.374 
shall be the date established by the 
State committee in. accordance with 
instructions issued by the Deputy 
Administrator. Such date shall be in 
advance of the final date for spring 
transfers for the relevant State. 


§ 729.376 Credit for a voluntary temporary 
release of quota or for reapportioned 
poundage quota. 

If a farm's quota has been temporarily 
released, the farm poundage quota shall 
be considered produced only to the 
extent permitted by this subpart. Any 
increase in a farm poundage quota 
resulting from reapportionment of 
quotas which have been temporarily 
released shall not be a basis for a grant 
of a quota for the receiving farm for any 
subsequent year. 


§ 729.377 Withdrawal or minor revision of 
released quota. 

A withdrawal or downward revision 
in the pounds temporarily or 
permanently released may be made 
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upon a written request filed with the 
county committee, and such withdrawal 
or minor revision may be approved by 
the county committee provided that the 
notification of the release of quota has 
not at the time of the filing been 
transmitted to the State committee for 
reallocation. 


Notification of the permanent or 
temporary release of quotas shall be 
transmitted to the State committee by 
the relevant county committee. The final 
date for such transmission shall be 
established by the State committee, 
subject to review by the Deputy 
Administrator. 


§ 729.379-729.384 [Reserved] 

Signed at Washington; DC on March 28, 
1986. 
Milton J. Hertz, 
Acting Administrator, Agricultural 
Stabilization and Conservation Service. 
[FR Doc. 86-7327 Filed 3-31-96; 10:02 am} 
BILLING CODE 3410-05-™ 
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